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A Mr. Ameer Ali. 


PORT CANNING AND LAND IMPROVEMENT Co. Lip. 


M 


v. 
KATYANI DEBI. 


[On ArrE:L FROM THE HIGH Court or JUDICATURE AT FORT 
WILLIAM IN BENGAL. ] 


Reclamation lease— Tenure, grant of—~—Tenure, permanent, heritable and trans- 
ferable—Reni, enhancement of —Presumption—Burden of $roof —Inference 
of law—Admissibility—Unregistered memorandum of permanent lease — 
Entry in landlord's settlement book. 


An unregistered memorandum, neither being a lease nor an agreement for a 
lease, relating to a previous and completed transaction by which the tenure-holder 
obtained possession of the land, is inadmissible in evidence and no effect can be 
given to it; but an entry in the landlord’s settlement book containing particulars 
of the lease is admissible. 


Where it is admitted that a tenure is permanent, heritable and transferable, a 
presumption ordinarily arises in favour of the tenant, and the onus of showing that 
the tenure is.wanting in the characteristic -of fixity of rent, is thrown upon the 
landlord. 


Where in & reclamation lease, the contract was that a tenure should not be 
liable to rent for the first four years from the date of the lease, viz, 1291 B. S. 
after which it was to carry rent on a progressive scale until 1298, and there was 
no reference to further enhancement by operation of law : 

Held, that the inference from these facts was, that the maximum rent reached 
in 1298-was the fixed rent of the tenure so long as it lasted: Golam Ali v. Gopal 
Lal (1); Soorasoonderce v. Golam Ali (a) ; and Huro Prasad v. Chundss Churn 
(3) approved. 

(1) (1868) 9 W. R. 56 (67). 

(2) (1873) 19 W. Re 141 (144) ; 15 B. L, R. 1255 1(1298)- 

(3) (1883) 1. L. R. 9 Calc. 505 (506). 
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Appeal from a judgment and decree of the High Court, Calcutta, 
(Mookerjee and Beachcroft JJ.) dated the oth March, 1914, revers- 
ing a decree of the District Judge of the 24-Perganas and restoring 
a decree of the Subordinate Judge of Alipore.- : 


Suit by the appellant for settlement of fair rate of a rent on the 
ground that the tenure was liable to enhancement, 


The material facts appear from the judgment of their Lordships. 


De Gruyther, K. C. and Eddis for the Appellants: There is no 
implication in the terms of lease that maximum rent named was to 
be a fixed rent and not liable to enhancement. Referred to Soora- 
soondery v. Golam (1) and Huro Prasad y. Chundee (2). The above 
rulings are misunderstood by the Calcutta High Court. The 
agreement hére-did not use the expression “full rent.” Question 
depends upon the term of documents and all the circumstances. 
Referred to DAunfat v. Gooman (3), and to sections 29 and 30 of 
of the Bengal Tenancy Act. 

' Sir William Garth, K. C. for the Respondent: The term of 
the document clearly shows that the maximum renf named was to 
be a fixed rent not liable ‘to enhancement. The respondent is 
paying rent for E years and the appellants made no attempt to 
enhance it. 


De Gruyther replied. 
The judgment of their Lordships was delivered by 


P. Ameer Ali: ` This appeal arises out of a suit brought by 
the sie company in the Court of the first Subordinate Judge 
ofthe z4-Parganas in Bengal for the enhancement of the rent of 
a tenure held under them by the respondent. The Subordinate 
Judge dismissed the suit, holding that the rent of the tenure was 
not enhancible ; his judgment was reversed on appeal by the District: 
Judge. On second appeal the High Court of Calcutta came to the 
conclusion as an inference of law on the documentary evidence and 
the conduct of the parties, that the view taken by the Subordinate 
Judge was well founded, and it accordingly set aside the District 
Judge’s order and restored that of i» first Court dismissing the 
suit, . i ' 

The Plaintif Company, a Syndicate was formed in Bombay. with 
the object of acquiring from Government grants of land in the. Sun-, 
derban jungle tract and reclaiming the same. The procedure that was 


(1) (1873) 15 Beng. L. R. 12s. (2) (1883) 1. Li R. 9 Calc. 505° 
(3) (867) 11 M. L A. 433 (465). ` 


e 
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adopted for the purpose | was to Carve out the land granted. to them 
"by Government into a number of ‘subordinate tefures, to the holders 
of which was entrusted "the actual’ work ‘of reclamation and the 
“ settlement of raiyats òn land so reclaimed. It would appear from 
the - record ` that ‘the Syndicate’ ‘ordinarily gave some pecuniary 
assistance towards the reclamation, but i in the’ instance in dispute 
"hey waived the payment by” the” tenure-holders of the usual 
premium or salami on account of the,heavy cost of the work. 

The Plaintiff Company, it is admitted, carried on their work in 
‘the Sunderbun tract through an agent ‘named Eduljee Cowasjeé, 
who was in ‘their service for a nümber of years prior to 1885, and 
continued in that capacity until 1893. The power of attorney” given 
to him, which bears date October 28, 1876, is of the usual charac- 
ter, lt gives him, naturally under the circumstances, very wide 
powérs. “In exercise of his authority he granted toa number of 
‘people collectively, called Teacher & Co., a tenure consisting of 
"1,000 bighas of land, roughly 333 acres, which subsequently was 
split up into three. lots, one of which, consisting of 193 bighas, is 
now held by the defendant respondent i in the present appeal The 
plaintiffs &dmit that the tenure was maurasi, but they allege that 
though permanent and heritable, it did not ‘carry with it the incident 
of fixity of rent as alleged by the respondent. The Plaintiff Conipany 
"further alleged that the ‘counterpart of the leasg granted 't to the 
teliure-holders was lost. f i 

In support of her contention that the tenure-then created was 
Bon-enhàncible, the defendant produced. a memorandüm executed 
by Eduljee -Cowasjee, which she alleged set out’ the terms of the 
contract. To the reception in evidence of this miemorándum the 
Plaintiff Company objected, contending ` that, as it was unregis- 
tered, it was inadmissible under sections 41 and 19 of, the Indian 
Registration Act, uk d 

The Subordinate Judge overruled the objection, ; holdirig that it 
wad neither a lease nor an agreement for a lease, but only a inéino- 
Tándum relating to a previous and completed transaction by which 
the -ténüre-holders had obtained possession of the lands. The 
learned Judges of the High Court took the same View. Their Lord- 
ships aré unable to-concur with the judgment of the High Court on 
this point in face of the admission by Rami fahi ‘Chakravarti, one of 
the tenure-holders, that he got into posseision under the memoran- 
dum, which’ he regards as his lease, ` Being . unregistered, it is 
idadmtissible in évidence; and no effect can bei given to it ; but ihe 
respondent relied also in support of her--caéé on án enity in the 
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settlement books of the -plaintiff company which is in these terms 
“Rent free from 129r to 94 B. S. ; 4 annasin 1295 : 8 annas in 


1296 ; 12 annas in 1297 ; 17 annas in 1298." 


The District Judge does not appear to have given much atten- 


tion to this document, but the Subordinate Judge and the High 


Court both attach to it, anó rightly, in their Lordships’ opinion, 
great importance in judging of the character of the tenancy which 
Eduljee Cowasjee acting as the company's agent created in 1885. 
The document is found in thé books of the plaintiff company, and 
if it is open to the cohstruction for which the respondent contends, 
taken in conjunction with other circumstances, their Lordships can 
arrive only at one conclusion that the claim of the plaintiff company 
must fail. e 

Before proceeding further their Lordships desire to observe that 
the Plaintiff Company in 1895 put up the tenure in question to sale 
for arrears of rent. They admit that it is heritable (maurasi), and by 
their conduct in trying to bring it to sale, they admitted it to be 
transferable; in other words, that it is a permanent, heritable, and 
transferable tenure. The only question is whether the rent is fixed 
as the defendant alleges, or is liable to enhancement from time to 


time under the provisions of the Bengal Tenancy Act. Ordinarily 


the two admitted characteristics would create a presumption in 


favour of the tenant, and throw on the plaintiff the onus of showing 


that the tenure is wanting in the characteristic of fixity of rent. But 
assuming that the onus lay on the defendant, their Lordships are 
of opinion that she has fully discharged it, In the books of the 
plaintiff company it is expressly stated that the tenure should not 
be liable to rent for the first four years. After that it is to carry rent 
on a progressive scale until in 1298 it reached one rupee one anna. 
The contract as to progressive rise thus came to an end in 1298, 
and there is no reference to further enhancement by operation of 
law. In their Lordships’ opinion the clear-inference from these 
facts is that the maximum rent reached in 1298 was the fixed rent 
of the tenure so long as it lasted. This form of agreement, in the 
case of reclamation leases, has formed the subject of decision in 
three cases. In the case of Golam Ali v. Gopal Lal Thakoor (1), 
Phear, J. observed as follows : "I am led to this [conclusion] in great 
degree by consideration of the fact that the parties to the contract 
have carefully provided for a variation of the rent up to a maximum 
of Rs, 5 per kanee, and have yet been entirely silent as to any 
possibility of variation beyond that amount: and also that they have 

(1) (1868) 9 W. R. 65 (67). 


Vor. XXXII.] S700 PRIVY*CÓUNCIL, 


minutely prescribed the mode in which the excess lands within the 
given boundaries are to be assessed, at rates rising up to the same 
amount, rupees 5, but at the same time have made no allusion to 
any other ground for the enhancement of the jumma to be paid for 
the land leased." 

That case came up on appeal ‘before the Judicial Committee, 
and their Lordships agreed with the High Court that the terms of 
the agreement carried fixity of rent. The words used by the Board 
in giving their decision on the point are important. Their Lord- 
ships observed (3): "The kubooleut did” not contain the term 
mocururree, or the words ‘from generation to generation,’or any 
word.to that effect and the kubooleut. was one of modern date, 
.and there was not as in Dhunput Singh’scase (2) any long uninter- 
rupted enjoyment at a fixed unvarying rent. It was however admit- 
ted by both parties in argument that the tenure was a permanent 
one. It is unnecessary for their Lordships to express any 
opinion on that point, and they therefore abstain from doing so. 
Looking at the words of the kubooleut, their Lordships are of 
opinion that it was the intention of the parties that, in and after 
the year 1264, the defendant should hold at the fixed rent of Rs. 5 
per kanee, and that consequently the rent was not liable to 
. enhancement beyond that rate.” 

In Huro Prasad Roy Chowdhry v. Chundee Churn Boyragee (3) 
Wilson J., afterwards Sir Arthur Wilson (sitting with Maclean J.) 
dealing with the construction of an agreement of a similar character 
expressed himself as follows: “ Now, the question is shortly this, 
When land is let for the purpose of clearing jungle or other recla- 
mation, and on this ground, or any other ground mentioned in the 
lease, a reduced rent is provided for the first few years, and it is said 
that the rent is to be at such and such rate, a sum as 
the full rent—does not mean, as the word seems to import, that the 
full rent is to be the full rent as long as the tenure subsists, or is 
such a rent liable to enhancement under the provisions of the Rent 
Law ? We agree with the lower Appellate Court in thinking that the 
decision of the Privy Council in Svorasoondery Dabe v. Golam 
Ali (4) is an authority for holding that the former view is the true 
one, and that in the present case that rent cannot be enhanced." 

Counsel for the Plaintiffs were asked if they knew of any case 


(1) (1875) 19 W. R. 141 (144) ; 15 B. C. R. 125n (129). 
(2) (1867) 9 W. R. P. C. 3 ; 11 M. I. A. 433. 

(3) (1883) I. L. R. 9 Calc. 505 (506). 

(4) (1873) 15 Beng. L. R, 125% (129). 


P, C. 
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in which a contfary view had been taken, and they frankly admitted 

that they had found none ; nor are their Lordships aware of any. 
The conduct of the Plaintiff Company supports’ the respondent’s 

case, There can ‘be little doubt that the Plaintiff Company must 


have been fully aware of their agent's transactions ; not only is there, 


& presumption that he must "Have faithfully carried out his duties 
and kept them informed of his dealings with the tenures, but there 
are the outstanding facts that they received an unvarying rent for 
nearly seventeen years; that when the original tenure was split up 
they confirmed to two ofthe grantees two of the plots at the fixed 
rent reached in 1298, and tbat they allowed the defendant to raise 
permanent structures on the tenure and to-materially alter its agri- 
cultural character, although’they must have known of her acts, a 
they had admittedly a branch office at Mutla not far from where 
the lands lay. » 


On the whole their Lordships are of opinion that the judgment 
of the High Court is correct, and tbat this appeal should be dis- 
missed with costs, Their Lordships will humbly advise His Majesty 
accordingly. : l 

Sanderson, Adkin, Lee & Eddis :—Solicitors for the Appellants. 

T. L. Wilson & Co. :—Solicitors for the Respondent. 


A T. MSS RAL Appeal dismissed. 


APPELLATE CIVIL. 


Before Sis Asutosh Mookerjee. Knight, Acting Chief Justice, and Sir 
Ernest Edward Fletcher, Knight, Judge. 


GAYA NATH OJHA 
v. 
ANUKUL CHANDRA OJHA.* 
Notice to quit—Essentials—Non-agricultural land— Non-cultivator—Bengal 
^ Tenancy Act (VIII of 1883), applicability of—Annual tenancy—Rent payable 
annually, : 


To determine whether on a notice the plaintiff is entitled to a decree for eject- 
inent, two questions are to be investigated : first, what is the nature of the tenancy 


t 


* Letters Patent Appeal No. 181 of 1919, against the decision of Mr. Justice - 


Panton, dated the 7th August, 1919, in Appeal from Appellate Decree No. 1906 oi 
1918, against the decree of M. Yusuf, Esq., District Judge of Murshidabad, dated 
the 8th Juue, 1918, reversing that of Babu Naranath Mukerjee, Munsiff, znd Court 
at Jangipur, dated the a8th May, 1917. . 
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held by the defendant, and, secondly, if it. is. a terminable tenancy, has it been 
terminated bya legal notice to quit. 


The mere fact that rent is paid annually, is not sonei proof that the tenan- 
cy is annual : "Durgi v. Goberdhan (1); Gobinda v. Dwarka (a), and Sheikh 
Akloo v. Sheikh Emaman (3) reforred to. 


o The liability to ejectment of a defendant, who is not a cultivator and whose 
tenancy was not created for agricultural purposes, does not depend upon tho pions 
sons of the Bengal Tenancy Act. 


" Appeal by the Plaintiff. o 
Suit for ejectment. 
The claim was decreed by the primary Court. That decree was 


reversed by the Subordinate Judge and his -decree for dismissal of 


the suit.was maintained on second . appeal by the. following judg- 
ment of. 

‘Panton, J. :—This appellant, alleging that he is an occupancy 
raiyat of a certain holding, sued in the Court of the Munsiff to eject 
the respondent, whom he described as an under-raiyat, from 10} 
Aathas of bastu land forming part of this. holding, -after-service of a 
notice under section 49 of the Bengal Tenancy Act. The first 
Court gave the appellant a decree, but this decree has-been set aside 
on appeal to the District Judge. 

The learned Judge, in agreement with : the Munsiff, has found 
that the appellant is not a raiyat but a tenure-holder and on this 
finding is of opinion that the suit should fail. 

The suit was brought upon the footing that the-Bengal Tenancy 


Act apples. The lower appellate Court found that such is the - 


case, and that for this reason also the-suit must fail, since the res- 
pondent is, in this view, a raiyat. 

I am invited to send back the case for a further investigation of 
the question whether it is the Bengal Tenancy-Act or Transfer of 
Property Act which governs the relationship of the parties. I think 
that this course is unnecessary. The appellant failed-to make out the 
case set, up by him in his plaint and the suit was rightly-dismissed. 

This appeal is dismissed with costs.: 

Against this decision, the plaintiff appealed under clause 15! of 
the Letters Patent. 


Babu Hemendra Nath Sen for the Appellant, . 
Babu Gopal Chandra Das (for Babu Nisith ; Nath - Ghatak) for 
the Respondent, 


(1) (1914) 20 C. L. ]^448. (2) (1914) 20 C. L. J. 455+ 
(3) (1916) 1. L. R, 44 Calc. 403. f 
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The judgment of the Court was delivered by 

Mookerjee, A. C. J.:—This is an appeal under clause 15 of 
the Letters Patent. from the judgment of Mr. Justice Panton in a 
suit for ejectment. 

The claim was decreed by the Court of first instance. That | 
decree was reversed by the Stfbordinate Judge and his decree for 
dismissal of the suit has been maintained by this Court. 

It is perfectly plain that the Courts below have got lost in a 
maze of phraseology which has no application to the admitted facts 
of this case. The defendant is not a cultivator and the tenancy 
was not created for agricultural purposes, Consequently, it cannot 
be maintained for a moment that the defendant is an under-raiyat 
or. a raiyat, within the meaning of the Bengal Tenancy Act: and, 
his liability to ejectment does not depend upon the provisions of that 
statute. "The defence that the plaintiff had no title has completely 
failed and it has been found that the land is held by the defendant 
under the plaintiff. - The plaintiff served notice to quit on the defen- ' 
dant on the 24th Magh, 1321- (7th February, 1915) and asked the 
latter to vacate- the land from' the first day of the following year 
(14th April, 1915). To determine whether on this notice the plain- 
tiff is entitled to a decree for ejectment, two questions have to be 
investigated : jirsf, what is the nature of the tenancy. held by the 
defendant ; and, second/y, if it isa terminable tenancy, has it. been 
terminated by a legal notice to quit, As regards the nature of the 
tenancy, whether it is monthly or yearly, has to be considered. It 
is well-settled that the mere fact that rent is paid annually is not 


: conclusive proof that the tenancy is annual: Durgi v. Goberdkan (1) ; 


Gobinda v. Dwarka (2), and Sheikh Akloov. Seikk Emaman (3). 
The Court below will consequently-investigate this matter first. If 
it is found that the tenancy was annual the notice was manifestly - 
insufficient and the suit will stand dismissed. On the other hand, 
if it is found that the tenancy was. iau de the notice was ample, 
and the suit will be decreed. 

The result, is that the appeal is allowed, the decree made by Mr. 
justice Panton in affirmance of that of the District Judge set aside 
and the case remitted to the Court of first instance to be re-tried, 
having regard to the above observations, on such evidence as the 
parties may find it necessary to adduce. - 


Costs will abide the result. 
A. T. M. Appeal allowed: Case remanded,” — 


(1) (1914) 20 C. L. J. 448. (2) (1914) 20 C; L. J. 455.- 
(3) (1916) 1. L. R. 44 Calc. 403. i Í 
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Balere Sir Asutosk Moorjee, Knight, Acting. Chief Justice, and Sir 
` Ernest Edward Fletcher, Knizhe, Judge. 
PANCHOO: KAPALI AND OTHERS 
LM Mu 


JAJNESWAR MAJHI AND onanns.* i 
* Dispossession— Bengal Tenancy Act (VL of 1885), Sec. 185 (2), Sch. IH 


^ 


Art. gren Act ux of 1908), Sh. I Art, J44—Constructioe disposses~ ` 


ne rene x ` 


Tho term ‘dispossession’ implies te coming: inf a person and the driving 

out of another from possesston : Brajendra v. Abdul Rasac G). : 2E: 
. The. plaintiffs took a lease of 12 cottahs of land from the defendants ; they 
obtained delivery of. possession of. seven cottaby only, and the defendants’ agreed 
“to vacate tlie remaining portion after threé months. The defendants, however, 
fgiled to carry out the ‘terms of the-agreement and continued in i a of the- 

five cottahs notwithstanding the lease in favour of the plaintiffs : 

. Held, that there was no dispossession such as’ would attract the operation of 
- article 3 of schedule HI of the Bengal Tenancy. Act. . Section 185 (a) of the said 
Act makes article 144, schedule I of the Indian Limitation Act applicable aid the 


become adverse after the lapse of three months, would | be within time. 

"The Court. discourages recourse to the fiction of ‘constructive dispossesslon! i in 
cases "under Art, 3; Sch. III of the Bengal Tenancy Act : Somatan ve Chaku (2) 
and other cases referred to. ` : Que Ri 

- Appeal by the Plaintiffs, em, ON GEM - 
Suit for recovery of possession rat land. » 


ne Courts below dismissed the suit. The second appeal E the 
plaintiffs was dis missed by ‘the following - ‘judgment. of ^ - 


- ' Newbould, J.—This appeal ‘arises out of à suit for declaration 
of the plaintiff title fo 5 cattas of land'and for possession thereof. 
Both Courts after deciding in the plaintiffs’ favout on the facts at 
- issue have held that their.suit must be dismissed as being barred by 
limitation undér article » schedule 3 of the Bengal Tenancy Act. 
meo The facts as- found are as follows: :—The Plaintiffs’ father on 
gp the 7th Magh 1315 ‘BS. was granted - a patta by the defendants. 
--At the time of granting this potta the defendants were in possession 
— # Letters Pétent Appeal No. 151 of 1919," "against the decision of Mr. Justice 
Newbould, dated 4th July, 1919, in Appeal from Appellate Decree No. 1468 of 
1918, against the dectee of, Babu Ganendra Nath Mukherjee, Additional Subordi- 
nate Judge df Khulna, . dated the 8th May, 1918; affirming-that of Babu. Probodh 
"Chandrá Bose, NM Munsiff, and Court at Khulna, dated the-6th June, 191 r je 
m. T 2 (1915) 2Z C. L. J, 283 5 20 C. W. N. 481. E avi m. CU 
© 7 7. (a) (999) 10 C L. J; 89. 


e 


‘ 


suit instituted within 12 years from the daté when the possession of the defendants : 


id 


Civit. 
Raber 
1930. 
rd 


Panchoo — 


MU. — 
Jajneswars 


Newbould, 3. 


N 


NOT TO BE REMOVED : 


uJ 
ZG. 
E- 
x A 
ORC 


HU . 


e 
~ ^ 


c Sas DX ] d , ve 
E This CALCUTTA tiw Joona : Mis XXXII 


of 5 catlas of thè ‘land and obtained -parmissign of the plaintiffs’ 
father to remain in _possession during three months’ tenable them 
to remove their huts on the land. But after this period-had elapszd. 
the defendants did not remove -their huts and remained in posses- 


‘sion adversely to the plaintiffs father. and afterwards to the plain- 
tiffs, = 


It is first contended that ‘the special limitation of the Limitation 


Act did not apply, because there is no evidence in the record, to 
prove that the plaintiffs were raiyats. , This point was not taken i in 
the grounds of appeal to this Court. 1n both the lower Courts it. 
appears that there was never any dispute- that the plaintiffs’ : status* 


_was that of raiyats: and; 1 therefore refused to allow this point to be. 


urged ‘before me. 


" The next point taken was, that the suit was not of the naturg 
contemplated by. article 3, schedule 3; that it could not be a suit 


: for recovery of possession since: the plaintiffs had never been in 


possession and that the article could-not be applicable, as the plain- 


:tiffíé never having been i in possession there can be no date of dis- 


possession from which the period of limitation would commence tg, 
run. In my opinion there was-in law dispossession of the plaintiffs, 


l “After the execution of the lease the plaintiffs were put in, actual pos- 


‘session of 7 cattas ‘of the property demised which amounted to deli- 


` very of possession of that property: The defendants’ "possession 


under their former right ceased and therefore the possession for ” 
three months after the lease was that of licensees of the plaintiffs. 


When the plaintiffs possessed part of the land themselves and the — 


remaiüder was in the possession of their licensees the plaintiffs 
were in actual or constructive - possession of the whole of the 1a 


cattas. When their licensees at the end of the period of three months 
aN whi 


ch their’ license was granted refuse to quit part of the land 


2N they did in effect dispossess the plaintiffs. I would therefore hold 
© that there was such dispossession as to make article 3, schedule 3 of , 
zu e Bengal Tenancy Act applicable. 


It is lastly contended that the dispossession: was not by the 
defendants i in their capacity as landlords. The suit being one in 


landlords: ‘there can be no question of the applicability of the special 
period of limitation -provided by the- Bengal Tenancy - Act The 
question of limitation is the only point that arises in this appeal - 


^ 


/which the tenants are the plaintiffs and the landlords are the de- . 
" fendants and the allegation being one of actual dispossession by the - 


and as 1 hold thé decision of the lowér Court on this point "Was Der e 


the. ADR: must be dismissed with costs. 3 


ý 


- ow 





"Against this decision odds fai appealed dd clause 15 of 
- the. Letters Patent. - . ~. 


, Pai Ramgati Sarkar for the Appellants. 
` Babu Sajani ‘Kanta Sinka for the Respondents, 
The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This is an appeal under clause 15 of the 
Letters Patent from the. judgment qf Mr, Justice SRN in a 
suit for recovery of possession of land. : 


a 


On the oth January, 1909, the plaintiffs took a lease of 12 cottas 
of land from the defendants ; they obtained délivéry of possession of 
7 cottas only, and the defendants, who bad their dwelling huts on 
the remaining 5 cottas, agreed to vacate that portion after three 
months. The defendants, however failed to carry out the terms of 
the agreement and continued in occupation of the five cottas, not- 
withstanding the lease in favour of the plaintiffs. These facts have 
been established by the plaintiffs, but their suit has been dismissed 
as barred by limitation under article 3 of schedule III to;the Ben- 


` gal Tenancy Act. That article provides "that a suit to recover pos- 


session of land claimed by the plaintiff as a raiyat of au under-raiyat |. 


must be instituted within two years from the date of dispossession. 


This plainlp implies that in respect of the disputed land the plain- 
tiff was previously in possession and that ne has been deprived of 
possesion, by the defendant. © 

- As was pointed out by this Court in Brajendra v. Abdul Rasat (1) 
the term “dispossession” implies the coming in of a person and the 
driving out of another from possession, while “ discontinuance ”. 
implies the going out of the person in possession. and his SENE 
followed into possession by another. 

In the present case, the defendants -never ol the plaintifs 
in possession of the 5 cottas which is the'subject-matter of the 
litigation. , Consequently, there was no dispgssessiop, such as 
would attract'the operation of article 3 of. schedule III to the Ben- 
gal Tenancy Act. Section 185 (2) accordingly makes article 144. of 


the schedule to the- Indian Limitation "Act ‘applicable, and the suit.. . 


is in time, a8 it was instituted on the zoth May 1916, which is 

within: ra .years from the date when the _ possession: -of the defen- 

dants became adverse, after the lapse of threé months from the 3 

January, 1909. We cannot possibly accept, the argument 

was: ‘dispossession’ in law though not in fact, on the 

1909, for this Court has semppatically discouraged reco 
(1) (i915) 22 C. L. J]. 233. 
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Cni. ^o, ` fiction of "üünstructisa  dispossesion," which, bawani attractive, ‘has | 
T , tended to create much confusion ; Senatam v. Chaku (1); Basanto v. 
a Nanda Ram (2) ; Rudra v. Natober (3; Kedar v. Mohesh (4): 009. 
iade: - "Theresultis that this appeal i is allowed, the ‘decrees of all the. d 
caes Courts are set. aside and the sulteis decreed with costs in all Cont . 


s MEE ds - Fletcher, J I agree, 





ee am ys Appeal ‘lived Suit decreed, 
s G) 6999) 10 C. L. J. 89. © _ —— (aY(1913) 18 C. » J. 86. 
sc - (3). (1913) 18 C. L. I 89; I Le R 41 Calc. 52 a ` 
S7 (4) (1918) 38 C. L. J..216, - . N Dee nA 
à EE "ere arde Nalin Rii “Chatterjea, Knight, Jug, and Mr. 
: f : : . Justice Panton. ET 
"Cim. Q. c KARAMALI MOLLA 
` ; 1920. : i ~ PEE "EN (v. 
February, 9, 10. = i A TAMIJUDDIN MOLLA AND OTHERS," 


Appeal, maintainability. ‘of Civil Procedure Code (Act E of 1908), See. 115— 
Revision —Sale, . selling aside of —Bengni Tenancy Ac "(VII of 1885), 
` Sec. 17 4— Deposit of mongy—=Deposit, of compensation falling short idis: 
mistake of Court. s x i 
Àn application was mate ‘ender séction 174 of the Bengal Tenancy Act, tó set 
$e x ` aside a sale on desit of the amouat within 30 days from the date of the sale. . 
~ d "The amount deposited fell short bya few rupees of the amount of the compensa- . 
j . s tion due to the purchaser, through the mistake of the Court. As soon as the A 
` "mistake was found out; the deficit amount was deposited by the applicants.. An 
application for setting aside the sale, made by. the purchaser, i in which the decree-. 
holder was no "party, was rejected by the primary Court, which order was upheld 
. by the lower appellate Court. “On second appeal : 


_ Hela, that no second appeal lay. 


. That the High Court could not dcs the proceeding ander s section 115 of the . 
a Code of Civil Procedure. . ad 


| _ Appeal by: he "Auction-purchaser. . ` = 

. ` The facts of this case are shortly these. The landlords of the sco 
: réspondent got a rent decree ‘against him and in execution Brought Um 
* Appeal from "Appellate Order:No. 111 of 1919, against: the order of A. H. 5 ` 

Cumming, Esq., District Judge of 24-Perganas;: dated the arst - February, 1919, * 

. . - affirming that of Babu Tarak Nath Bose, Munsiff, 4th Court, at Diamond Harbour; 

av ; ated the 13th. December, zari, A s * R 


i 


Von, XXIL] i HIGH court. 


a s 


the- holdings "concerned to sale. These. holdings were pied 
by the appellant. The judgment-debtor however came to the Court 
which both.passed and executed the decree within a month aftef the 


sale and put ina petition for depositing the required amount under ` 


section 174 of the Bengal Tenancy Act in order to have the sale 


set aside. . The judgment-debtor afked the sheristadar to calculate 


for him what amount he would have to deposit.and,the sheristadar 
accordingly made certain calculations on the back of the judgment- 


' debtor's petition. The judgment-debtor had accordingly two chalans 


filled up, one for the landlord -and the other for the- auction-pur- 
chaser, the. amounts being what the sheristadar had told them. 
Both the chalans were checked and passed by the sheristadar as 


' correct, Sometime after the expiry of a month from the date 
of, sale the auction-purchaser "applied for the withdrawal ‘of the. 


$'], on the. amount of purchase money due to him, but on dis- 
covering that the amount was short by a few rupees, withdrew his, 
application“and prayed for confirmation of the sale. The judgment” 
debtor came to know of the deficiency atthe same time and im- 
mediately put in a petition praying under the circumstances to be 
allowed to ' deposit the deficit amount. 


The learngd Munsiff allowed the icu Seoul and then 


, heard the matter at length and thought fit to cancel the sale under 


the circumstances of the case. An appeal.by the auction purchaser 
to the District Judge was also dismissed. Thereupon the present 
appeal was preferred by the auction-purchaser. The decree “holder 
was no party to the case in.any of the Courts. ^ 


Babu Sarat Chandra Mookerjee for the Appellant. 

- Babu Bimala Charan Deb for the Respondent No. r. ! 

UR ee En AE NE E. 
The judgments of the Court were as follows. 5 
We think tbat the objection raised on behalf of the respondent 


that in this case there is no second appeal to this Court, must 


prevail, 

We have been asked.to treat the ‘appeal as an application “under 
section 115 Civil” Procedure Code, We do not think that this is a 
case in which this Court should exercise its powers of revision, 
assuming, that the orders of the lower Court are arroneous. 


The application to set-aside ‘the sale was made on deposit of the 
amount ‘within’ 30 days from the date-of the sale. The-amount de- 
posited fell short by a few rupees of the amount.of compensation due, 
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Civit. , to the purchaser. This has been found by both’ Courts to have been 
1926. due to a 'mistake on the part of the sheristadar who gave information 
“Karama , to the petitioner apparently according to the practice prevailing i iu 
: A that Court and also due to his mistake in checking’ the chalan. - As 
Taásijuddin, ` — foon as the mistake was found out, the deficit amount was ‘deposited’ ` 
by the applicant. “The property, is said to be worth ‘Rs, 4908 and 
- Was purchased for Rs, 213. i 
i The appeal must EE brinda No order as to costs, NES 
: à TM. ma XY VN Appeal. dismissed, 
s — . A 
^ . \ p 
A " " " sey ee TH 
e Da i^ Us Before Mr. "itia. Waleily: and Mr. ` Justice Grandes: 0705 
* CRIMINAL, Te A - - m 
ge |. KALI CHARAN KAPALI axo ormmRs 
A ow , v. $ £ 
Qd _. , - ABDUL LASKAR AND OTHERS.* 
Notice, service of —Afidavit— Criminal Procedure Code (Act V of 1898), Sec. 145. 
MS ~ [na proceeding under section 145 of the Code of Criminal Procedure, a Magis- — 
trate should be satisfied that the service of notice has in fact been effected. Itis —. 
x _ not necessary that an affidavit proving the service, should be filed in “all cases. . i 
] Application under- section -435 -of the Code of Criminal Proce- 
* ` dure by the First Party. . * . z ix 
l ` Proceeding under section 145 of the Code of Criminal Procedure 
"e The material facts appear from the judgment of Greaves J. 
2.9 Babu Manmatha Nath Mukherjee (for Pabu Narendra- Kumar’ 
] .-" Bose) for the Petitioner, '' : 
Babu Hemendra, Chandra Sen for the Opposite Party. ; 
The judgments | of the Court were as follows : 
" April; 30. “Greaves, J.—The present application before us is made at. the 


instance of the first party to these proceedings aud, the sole question- , 

at issue ia whether they had been served with the hotice. Notice . -- 
was given to them.to appear on the 28th January of this year and. 
they failed to appear on that date, and'au ofder. was made adjudg- 

- * Criminal Revision No..265 of 1920, agalnst the order of Babu S. Sen, Sub.. 
Divisional Magistrate | of Gopaigunj, dated the agth January, 1920, 


+ 
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ing possession to de “with the second party. Now, it séems to us 


unlikely that ifin fact the first party had been served with notice. 


to appear on the 28th January, they would not-have in fact appeared 
on that date. It appears that there is a return made by the peon 
who is said to have served the notice gn the first, party that it was 


^in fact duly served upon them; but there is no affidayit proving the 


„service ; although I am not prepared to say that in all cases an affi- 

davit i8 necessary ad it seem3 to me that the real.test is whether the 
` Magistrate is satisfied that the service has in fact deen effected or not ; 
and if the Magistrate in this case had, when the application for re- 
"hearing was made to him, gone into this matter and come to .the 
conclusion that notice had, in fact been given to the first party, I 
should not have been inclined to interfere but apparently it appears 
that éhe application for a reopening of the case. was rej:cted without 
the Magistrate satisfying himself whether the-allegation of the first 


"party as to its having been served or not was proved. 
An these circumstances | We make the Duis absolute and direct ` 


that the matter be reheard. 
Walmsley J.—I agree, 


OM TM. . l , Rule made absolute; 


4 g ] © x i s | ^ P 
APPELLATE CIVIL. 
Before Sir Asutosh Mookerjée, Knight, Acting Chief Justia, and Sir 
Ernest Edward Fletcher, Knight, Judge. 


KIRANSASHI DEBI | 
^4 . ` y * l v.. f E l 
ANANDA CHANDRA MUKHERJEE AND ANOTHER* >+ 


| Chawkidari ckakran lands—Resumption— Settlement —Pulni grant—Zemindar’s 


power to appoint premens documeni— Parties, conduct of, 


T relevant, C ` ty ; 
On the 20th May, 1806, the predecessor in interest of thé defendants,. executed 


-a putni kabuliat in favour of the zemindar, by which a putni was granted ‘in 
* Letters Patent Appeal No. 120 of 1919, against the decision of Mr. Justice 


Panton, dated the 27th May, 1919, in appeal from ‘appellate decree No. 180 òf * 


1918, against the decree of Babu Asutosh Ghose,’ Subordinate Judge, 1st Court of 
Hooghly, dated the 8th September, 1917, revorsing that of Babu: Rash Behari 
Mukherjee, Munsiff, rst Court of, Hooghly, dated the 30th June, 1915. - 
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respect of 17 villages fora premium ‘and an annual rent. All the lands included 
in the villages except certain specific lands, were demised to the putnidar, but the 
zemindar was entitled to appoint a chaukidar, should there be'a vacancy in the 
office of chaukidar by reason of his dismissal, deatli or disappearance : 


Held, that the chaukidari chakran lands, which formed p&rt and parcel of the 
permanently settled estate of the zemjndat, vested in the .putnidar, subject to tho 


. rights of the chaukidars: Ranjit v. Kali Dasi (1) referred to. 


The clause authorising the zemindar to appoint a chaukidar; did not exclude, 
- chaukidari chakran lands from the putni lease. i 


The terms of an unambiguous document cannot be controlled by the conduct 
of the parties, - * e x 


Appeal by the Plaintiff. Ud bas w c 


Suit for recovery of possession of what at one time -constituted 
chaukidari chakran andi, by the lessee of the zemindar, from the 


- tenants of the putnidar. The primary Court dismissed the suit,» but 
on appeal the suit was decreed on the- ground that.the clause in the- 
. lease giving the zemindar full power to appoint or dismiss the 


chaukidars showed that these lands could not have been transferred" 


‘to the putnidars. The defendants preferred ‘second appeal, which 


came on for hearing before Mr. Justice Newbould, who decreed the 
appeal by the following judgment: 
Newbould, J. :—This appeal arises out of a suit ior ejectment 


from certain lands known as chaukidari chakran lands. The plain- . 


tiff based his Claim on a lease from the Moharajah of Burdwan who 
is the proprietor of the estate within the ambit of which these lands 
lie. The defendants arethe ténants of the putnidars who held 
under a putni lease -granted in 1213 B.S. corresponding to 1806-7 


A.D. The learned Subordinate Judge on appeal decided i in favour . : 


Of the plaintiff on the ground that the clause in the. lease giving the 
zemindars full power to appoint or: dismiss the chowkidar shows 
that these lands could not have been- transferred to the putnidars. 


. The point that arises in this : appeal is the same which arose in the ` 


case of. Ñafar Chandra Chandra v.-Bejoy Chand Muhiapa). That 
case was decided by my. learned brother Teunon, J. and myself and. 
we held that such ‘a clause in the putni lease had not the effect of 


“reserving to the zemindar and excluding from the putni the chowki- 
dari chakran land. When we delivered the judgment, our attention - 


was not drawn to the decision of the Judicial Committee of the Privy 
Council in the case of Ranjit Singh Bahadur v. Kali Dasi Debi (1). 
-That decision lays. down that ordinarily the zemindar's interest to 


(1) (1917) I. L. R- 44 Cale, 841 ; L. R. Mo A. LLLI L. J. 499 
(2) 6917) 2a C. Ww. N. d 3 1 
UM 


~ 


'. dari chakran lahds, — ae 


+@ D 4 $ ¢ 
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+ 


to the zemindar under Bengal Act 6 of 1870, passed by virtue of 
| such a transfer to the holder of the utni leise in the village within 
` which such lands are situated. This aüthority confirms our previous 
' decision and thé essential conditions of the lease being similar, 


- Lhave no hesitation in holding thet in the present case the right in 


& 


the land, passed to the putnidar on resumption and that the plaintiff 
“has no title which will enable him to succeed against the tenants— 
the putnidars. Ta ! it E 

It was ‘also contended that the suit is barred by limitation. But 
on thé view I have taken, it is unnecessary to determine this point." 

Thé appealis decreed. The judgment. and decree of the lower 
, appellate Court-are set aside and ^ the original judgmént and decree 
of the Munsif are restored and the plaintiffs suit dismissed. 


THe appellants are entitled to their costs in this Court and in the 
lower £ppellate Court. . - : j : 


+ chaukidari chakran lands resumed by: Goveehinant and transferred 


Against this decision, the paint appealed under clause 1 5o. 


„the letters, patent. Ltd 


Buby Krishna Lal ‘Banerjee (for Babu Kisori Zal d Chater for 
the Appellants. 


‘Dr, Dwarka Nath Miiter and Bae aem Chandra Kar for ‘the 
Respondents. * s 


. The judgment of the Coast: was delivered by 


Mookerjee, A. C.J.: This is an appeal under clause 15 of the 
Letters Patent ‘from: a judgment of Mr. Justice Newbould in à suit 
for yecovery of possession of what at one time constituted chowki- 


w f 

On“ the’ 20th "May, 1806, ‘one Chandra Mohan Banerjee,.the 
predecessor in interest of the defendants executed a putni. kabulyat 
in favour of Maharani Kamal Kumari of “Burdwan. Under that 
document the putni was granted in respect of 17, villages for a pre- 
mium of Rs. 10,000 and:an annual rent of Rs. 12,587. The general 


, words in the ' kabulyat make it abundantly clear thatiall the lands 


* 


iticluded i in the villages were intended-to be: demised to the putziidar. ' 


Prima fade, then, the chaukidari chakran lands; which, according 

to the decisión of -thé Judicial Committee in ‘Ranjit v. Kalidasi (1), 

formed part and parcel of the permanently settled estate of the 

' zémindar, vested in the putnidar, subject to the rights of the chauki- 

dars. By a subsequent clause i in the Kabulyat, specific lands were, 
(0) 0917)1. L, R. 44 Calt.841 ; $ L. R. 4 IA n7; 25 CL J. 499 

‘ z a . ay I 


» 


~s 


April, 22. 


Mocherje, 4 4. C. » 


( 


` 


č 


a 


to. 


i 
' 


' of, the putni centract, pecame entitled to hold: possession of the " Je 


, ^, Eastern ‘Railway v ' Hastings. (3), no amount of acting by the . 
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| however, excluded from the grant ; ME were the house, ‘the garden ^ 


and the tank. which were, at, that time stated to be in the actual 
, occupation of the zemindar. . Another parcel which had been dedi- 


> ‘cated to the „worship òf aù'idol was. n the same way, expressly ex-. 


- cluded by another clause. "There can thus be, no doubt ¢ on the deed 
that the chaukidari chakran lands ‘were ‘transferred to the putnidar, -* 
‘When, however, sthe lands were subsequently resumed and settled | 
«by Government. with the ; yemindar, the latter granted a lease theréof . 
"to the present plaintiff, who seeks to recover possession from the’ 
`- representatives in interest of the original putnidar. . The defendants 
*. resist the claim and urge that on resümption, the putnidar by virtue i 


` 


‘lands. of ase 
The paindi r rélies upon a clause in the teats which entities’ 


e zemindar to appoint a’ chowkidar, should theré „be a' vacancy 


. 
x 
JU 


E 


-Ío the office of chowkidar' by reason' of his dismissal, death. or ^ 
disappearance. Inour opinion, that clause does not indicate’ “that fe 
"the chowkidart chakran lands were, excluded from the putdi lease. . l 


Up ‘indeed, - ‘the: lands .Were so excluded, it is inconceivable that a 


- clause ‘of: this ‘description should have been inserted ; for, if. the TS 
' chowkidari chakran lands remained with the zemindar, it would be. 


superflüóus to state. that the zemindar would be at liberty to fill up a © 
Vacancy in the office. of chowkidar. The view we take accords with = 
„tbat adopted i in Nafar Chandra Chandra v. Béjoy Chand Maka- 


tap (1), where an earlier decision’ of this- Céurt jn Girish Chandra , ~ P 


Ad » Hem Chandra (a) was followed. |— h ces. s 
' Wei may add that the appellant has placed sdlissice upon: what 


o 


bas been called the cónduct of the: putnidar. ` But it is well settled 3 


that the-terms of an unambiguous, document cannot be controlled 
' by the conduct ' ‘of the parties. © As' Lord Halsbury, said in JVorth , 


parties can alter or qualify words which are plain.and’ unambiguous. T 


" though it is otherwise- when we have to determine the true construc- . - 


' tion of an obscurely , framed document : ‘Hebbert v. Purchas (4). We ` 
hold accordingly that the.view .taken by Mr. Justice Newbould is 


correct and that'his ‘decree must be affirmed. The appeal is dis- PC 


5 [1 \ 


missed with costs. ' m . "nmm 
ARCU cun Rus QE PT ES 
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m fuuj b oo Bion, “court. 


Before Sir dissi Mookerjee, Knight, ae cay disco and Sir 
E e Emest Edward Hitchen, Knight, Judge. | 
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RAJA NIROD CHANDRA SINGHA SARMA AND OTHERS 
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HARIHAR CHAKRAVARTI CHOWDHURY AND OTHERS t 
f 


Rind: enhancement of—Fresumption—Mowrasi, tenure, i makarrari—use of 
E expression putni taluk ina "document, effect of —Contract— Terms, uA- 
ambiguous-— Heidence of enn of parties, i ui pd 


** A suit to enhance rents RAN on “the Ui cecuntien that & zemindar’ ‘holding 


.' under the Perpetual Settlement bas the right, from time to time to Taise the rents 


of all the reat-paying lands within his zeinindary, according to the pergunna or 
, current rates, unless either “he i is precluded’ from the exercise of that right by a 

contract binding on him, or the fandsin question pan be brought within one of the | 
exemptions recognised by Regulation VIU of 1793, and it also assumes, that the 

defendant bas. some valid tenure or right of occupancy in the lands which are the 

subject of the suit n : Bamdsoondery v. Radhika (1). 2 E 


The- mere fact of a tenure being. hereditary, does not show. that the rent of the 
tenure bas been fixed in ‘perpetuity. Lu* xd . Z ew 


: The use of the expression fumi taluk in the ‘contract of tenancy, does not 
necessarily create.a putni taluk, in other words, a taluk subject to the summary 
procedure for realisation of rent provided by thé Putni Regulation VIII of 1819. 


s. 


If the terms of the contract are ambiguóus, the rights of the- -parties may be 
‘determined with seien to the conduct of the partjes : Hebbert v. Purchas (2). 
But when'the terms of the contract are. unambiguous, no evidence can be given of 
the conduct of ‘the patties in contradiction to the fenis. of the contract. N. E, 
Railway Y i bend (3). e, hog : E g i 


. Appeal hy the. Tado i 


Proceeding under section’ 106 ‘of the: Bengal Tenancy Act for 
determination of thé nature of a tenute. 95 


The question was whether ‘the rent of the tenure in dispute was 
liable to enhancement The Courts below held that.it was. so 


; liable. ` This dec: was reversed on second appeal by the follow- 
. ing judgment of.» E ; * a 


es 6) (1909. A. c. 260 (263). Pd 


tapa. : à 


Q9 Letters Patent Appeal No. 163 of 1919; against the decislon of Mr. justice 
' Panton, dated the aand July, 1919, in Appeal from Appellate Decree No. 114 ‘of 
1918, against the decree of W. A. Seaton, © 'Esq., Special Judge of Mymensing, 


~ d ated the 8th October, 1917; affirming that of Babu Rajendra Narain Rakhit, 


Assistant Settlement officer of PASEO, dated the atst December, 1916. ' 


NO (1869) jM. di ^A: 248 5 4 B. Li R. „P. C 81.5 13 W. R. P. C. rs. 
: <(a) (1871) L. R. 3 P. C. 605 (650). i . 
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Panton, J.—This is an appeal from thé decision of the Special | 
Judge of Mymensingh ‘affirming à decision of the Assistant Settle- ` 
ment Officer. The question is whether the rent of a tenure is liable ' 
to enhancement. The Courts belo# have held that it is so liable and 
it is ágainst the finding that the tenure-holder now appeals. 

The tenure was the subject of alease granted in thé year 1823. 
In evidence of this we have a kabuliyat (Ex. A3) executed by one 
Krishna Hari Sarma” Bhattacharjee in favour of the Rajas of Susang 


reserved was Rs. 173-38-12 g. 


‘whose spiritual guide h& is said to have;been. The yearly, rent then 
Two years later there wás a further , 


arrangement between the’ parties, evidenced by the “tahut” in Aa, 
under which an additional sum of r4 annas a year was to be paid 


along with the rent on account of “Dakhil Kotwali.” 


There ap- 


pears to.have been no subsequent alteration of the sum paid yearly 
to the zemindars on account of the tenure and it-has been the sub- 


ject ‘of two sales. — ' a 


"The question then is’ "Does the lease i in this case éhow that the 


rent is not liable to enhasicement”: 


these : 
annual jama of Rs. - 


Upendra Lal Gupta v. _Togesh 
The material words of the” kabuliat of 1823 are 
“s Having got a uini taluk...I -shall pay in respect of it the 
:173:8-12g. as per dowl, year after year, month 
after month.. T shall not pay anything over and above that such as 


parganati cess, hal 'arajud, Sadigami, moteshar, Durgabari etc.. 


Having got a deed granting lalu&dari rights.. 


I shall remain in he 


enjoyment and possession thereof from generation to generation." 


. It is argued for the appellant that the use.of thé term putni taluk $ 
implies.a fixity of rent ; and in support ofjthis argument the case of ' 


TarineesChurn Gangooly v. Watson & Co. (a) is cited. The question 
then was whether a tenure was hereditary, and the considerations 
that apply to such a question “are not the same as those applying to 


the question whether a tenure is one at fixed rent. 


In, my opinion 


the recourse that was there had to the description of putni taluk to 
be found in the Regulation of 18t9 cannot safely be had when the 


fixity of rent is in - -question, 


There is, moreover, this further dis- 


tinction that in the ‘contract then under consideration the parties 
appear to have made express reference to that Regulation, a refer- 


ence that is not to.be found in the present instrument. I am un- 


‘able to hold that the mere words “puti E. imply more than that 


the.ténüre was maurasi. 


On the other hand the’ learned pleader for the respondents con- 
tends that the terms of the kabulyat are plain to ‘show that the 


) (1917) 2 22 CW, N. a75. 


(2), (1869) 12 we R. A3 


* 


^ 


S s c 


i 


1 


^ ‘may be, a fresh engagement was entered into in 1825, vide in A2, 


; AN a 
Voi. xxxi) EN “lo chunk 


‘lessors didi ot intend fo restrict: ihadbjélVés | in the’ matter of eb- 
„hancing the rent. In my viéw the meaning of the dócunient i is not 
- free from doübt and the „case is one of thoge in which we ‘must look 


* for its intérpretation to the sealing. of the pete in regard to the 


> 


X 


x 


‘Wroperty. Pa 
' The finding. of the ere Judge’ is won the’ transaction of 1825, 


" to which. I have -feferred, 'aniounted to a variation ‘of the rent nòt 


corresponding tó a variation in'area, but thát since that date the rent 
has been unvaried ; and he observes, “on the strength of this circüms- 
tance combined with the clear creation of some permanent rights, 
the use of the term ‘putni’, the- position of Krishnahari as the 
"spiritual guide of respondents’ family and the: recognition of the 
transfer of the appellants; itis argued fór? the latter that thé inten- 
tion of the parties was that fixity should: be one of the incidents of, 
` the permanent-tendre." It is urged. for the appellants here that this 
argument so far as fixity of rent is meant, should have prevailed. 

~ The arrangément of 1825 under which the additional 14 annas 


a'year was paid by the ,lessee is not in my view a matter of much , 


importante aüd Ido mot «infer from it an intention Gf the parties to 
vary the rent of the tenure. We do not know ` “exactly: what " Dakhil 
hotwali” Was ; but it is clear enough that it was not a payment by 
way of rent. "The addition of a "small illegal cess of Rs. 1-13 is 
nó such variation of the -proper ‘rent ‘of the jama as deprives the 


- tenant: of the. presumption which ihe Tease otherwise gives him” ;" 


Sumeeroodeen Lushkur v, Huronath Roy (1). And however this 


in terms, but'for this small ‘additional payment, ‘similar to those set 
out in the kabulyat of 1823 and theré has been no change of rent 


. ‘sinde then, 


The force of Kcishdaliari’s bid beer the Tessor's spiritual 
guide appears to be that for tliat reason he obtained the settlement 
at a rate very considerably, below ‘that paid: by the previous tenant— 
vide? in Ar; and this reducéd rate was” Hot changed when the 
tenure passed into the hands of persons ‘other than Krishnahari- 
The transfers réfeiied to ‘were effected in the year 1897 by the 
deeds i in rand’. In these the tenuré is described: 83 a miras taluk 


. with a Kaimi mokarari jama and the price. paid was | 6,325. 


From these facts the j proper inference is, in my ‘opinion, that the 
parties intended to create by the lease of 1823 @ tenure with “a rent 


, fixed in ‘perpetuity. It “is true that we have not here all the’ele- 


ments that were présent in Robert Watson v. > Radha Nath Singh (a), 
(1) (865) 2 Wi R. Act X cases, 93, " c) (1905) : c. p J 572 
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Civit. C and that some of them in Ke “Giri v. pom Zemindari 
Co. (1) are absent. But the present case appears to me to be a 
' .good deal stronger than an unreported case decided by a Division 
ips) , Bench of this ‘Court (S. A. 1781 of 1911).where the effect of kaimi e 
Harihar. patta of the year 1$28'was under consideration, and „where it was) ` 
Fanton, S. held that “ the terms of the kabulyat and the evidence of enjoyment 
E vat an unvaried rent, when taken together are sufficient,”...to dis- 
„charge the burden of proof falling i m the first place on ‘the tenant to. 
show fixity of rent. 


meae 


. 1920. 


ent . 
Nirod Chandra 


5,1 find that the rent of the € ih suit is fixed i in perpetuity 
, and set aside the decree of the Courts below, The record of rights 
A , will be amended accordingly. The appellants will get their costs, . 
AT throughout from the respondents, ` s 

Against this decision, the defendants appealed under clause 15 

, ; of the Letters Patent. 

' © Babu Jogesh Chunder Roy and Rajendra Chandra Guha for the 

: - Appellants. :. i 

. Babu Brojo Lal Chucherbutty, Ramesh Chunder Se and Gopal 
i i Chundra. Chuckerbutty for the: Respondents; ^ 


The’ judgments of the Court were as follws : 


1 


Co April, 28. ‘Mookerjee, A. C. J.— This is an appeal under clause 15 of fhe 
"regem Letters. Patent from the judgment of Mr. Justice Panton in a pro- 
i ceeding under section 106 of the Bengal Tag Act for deter- ` 
mination of the nature of a tenure. . 


i — The landlords, who are the appellants i in this Court, alleged that | 
' the rent _of the tenure was enhanceable ; the tenants contended, on i 
the other hand, that.the rent' had been fixed in perpetuity. The 
Court of first instance decided in favour of the landlords and that 
view was'acceptéd by the lower -appellate Court On -second 
jue. ct appeal to this Court, Mr. Justice Panton has reversed the concur- 
rent decisions of the Courts below, and has come to the conclusion 
‘ that the rent of the tenure has been fixed in perpetuity, f 

' In the interpretation of the contract of tenancy, which has been 
placed before us and is dated the gist August 1823, we must'bear in 

- mind the principle enunciated by the Judicial Committee in the case 

n ^. of Bamasoondery Dassyak and others v, Radhika Chowdhrant (a) 

' where Sir James W, Colvile observed as follows : “A guit to èn- 
i. hance rents proceeds onthe presumption that a semindar. holding 


x 


j a (1) (1910) 15 C. W. N. 263. : 
(a) (Beg): 13 MLA 248 (263) j 4 BL. R. P,G 8; 13 E R. P. C. M^ E 


o 


von xxxi] eod aman oinn : TI QE 23 
> “under the Perpetual. ‘Settloment has the right, foie t to timé, d cil J 
o to ‘raise thé“ rents of all the rent-paying lands within : ‘his semindary 1920. 
'" according to the Pergunnah ‘or current-rates,. ‘unless either he iS Nirod Chandra: 
, precluded, from the exercise of that right by a contract “binding on EORR 


* him, or the lands in question cau be brought within one of the ex- a. 
eufbtions récognised by Bengal Regulation . VIII .of ,1793,;. and it Mookerjes, A. C. F. ' 
, also ` assuines, that the defendant has some valid tenure or rghtof .« 

 ocpupancy in the lands which are the subject of the suit", MES FERE 


In the « :Ca88. before us, it is Ee contended. that the lands in 
5 question can be brought within one ofthe exemptions recognised by 
Bengali Regulation Vill of 1793: Consequently, the only point for: 
consideration i ds whether, the zemiudar is precluded’ from the exer- 
cise of the right to vetharice „tha: rent of "the tenure by & contract Prem 
x bi ding. to him. i n ORUM 


. Relialice has | been placed by thè't ‘tenants on. the use of the ex- 
_ pression putpi t taluk’ im the contract of tenancy, which it has been 
"argued ; on the “authority of the decision i im Tarinee v. Watson (1), 
prima fade imports a hereditary tenure. But that i is not sufficient y 
-to support the case of ‘the. fespondents' who urgé that the tenure is ` E 
, not merely hereditary but is held. ona rent fixed in ‘perpetuity. We 
I cannot overlook in this connection’ that it Was conceded in the 
£ Court of first instance that-the document, does not create a putni 
tek taluk i in, ‘the technical sense of that expression as used in Regulation. 
« VIII of 1819. 'On- behalf of ‘the ‘respondents,’ an endeavour has 
' been made to, tesile ` from that position im this Court. But itis 
i perfectly plain that this document does. not create a putni. taluk, in . 
: f other words, a taluk subject to the summary procedure for realisa- ` a 
/; tion of rent provided by Regulation VIII of 1819.', We' have then ; 
‘two, ,other. clauses in the dotument which: bear upon, the question now, 
"under. cénsideration. In one clause, it is “stated” that “on account 
' e of this? (i. e. the land . described): up (the tenant) . “hall pay the 
-annial | rent of "Rs. 1738, a&.-12 gds. yearby year ‘and’ month by 
month as per “dout in the khas taluk.” The other Clause is that. MI 
, shall continue to*be in enjoyment, down to my sons, -"Érandsons etc., 
„ow -receipt of the: talukdari rents according to Custom, on account" 
of tanks, "pheris- etc. lying | in fhe- village." "There can be no doubt , 
. inour opinion that, as shown by these. clauses, the ‘tenure wasin- ' 
. tended to be hereditary. ` But the mete "fact that a tenure is heredi- 
tary does ` not show that the fent.of. the tenure has been fixed in , 
perpetuity, In this , document ‘although: we ‘find expressions which, : 


(1) (1868): ya W: R » 33 B. Lb. R. 4. E laa 
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show that the tenure was maxrasi, ` “there, is nothing ‘to iow that ` 


the tenure was intended to be makurari. ` vas 

Réli&nce has been placed on behalf of the tenants on the deci- 
sion of the Judicial Committee in the case of Zhe Port Canning and 
Land Improvement Co.; Lid, v. S. M. Katyani Deli (1), which, 
however, has no application as the circumstances of the present 
litigation. There the land was let out for purposes. of reclamation : 


| no rent was payable for-some ‘Years from the commencement of the 


tenancy :then there was a progressive scale of rent. The Judicial 
Committee held,. confirming the view of this Court, Katyani v. 
Port Canning (2), that the rent mentioned in the lease as the 


"last in-the series of the progressive rents waf intended to be fixed 


in perpetuity. ‘In the case. before us, the tenants covenanted to pay 
an annual rént of Rs. 173'8as.-r2 gds. There is no indication that 


this rent was fixed in perpetuity and would not be varied from time: . 


to time. Consequently, this docüment does not show that the 


` landlord had precluded himself from the exercise-of the right of . 


enhancement, by a contract binding ` on him. 


“Reference has been made to a subsequent ' document dated the ` 


oth December, 1852, which in our opinion, is of no assistance to the 


respondents, It merely shows that the lands of the taluk had be- 


come fpatit, and the landlord Consequently granted a temporary 
remission ; there is an express statement that after the expiry of the 
period of temporary remission, the original rent would be revived. 
Consequently we'are thrown back on the initial contract between 
the parties dated the 31st August, 1823, and, "on the interpretation 
of that contract, we have already held that it does not preclude the 
landlord from enhancing the rent. -+ 


Reference has also been made. to, the. conduct of the parties. _ In 
our opinion, in a case of this description the evidence of conduct 
is rot relevant. If the terms of the contract are ambiguous the 


- Tights of the parties may be determined with reference to the con- 
.duct of the parties : Hebbert v. Purchas (3); but in any case where 


the terms of the contract are unambiguous, no evidence can 


` be given of the conduct of the parties in contradiction to the terms 


of the contract : JV. E. Ratlway €. Hastings (4). 


We feel no doübt that -the Court of first instance took a correct ` 


view of the relative’ poston of the parties in this case and its judg- 


(1) (1919) I. L. R. 47 Calc. 'a80 : CHWN: aE I, t 


(2) (1914) 19 C. W. N. 56. \ 
(3) (1871) L. R. 3 P. C. 605 (650). l (4) ügon A; C. 260 (263). ` 
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m ent was rightly affirmed by the Court of appeal below. The result Civit, 
is that the appeal is allowed, the decree made by Mr. Justice Panton . 1920. 
ne 
set aside and that of the Court of appeal below restored with costs Nirod Chan d 
e both Re and before Mr? “Justice Panton, : 7. ui 
a , ee e dec xn . i E Mookerjea, 4. C. Fe 
-ALM > . . LP. Appeal allowed, — 
: ae ^ ? as z 


Before Sir Asutosh Chaudhuri, Knig ght, Judge, ju Mr. Justice 


v 


" Newbould. E 
Í : E CIVIL. 
BISWAMBAR HALDER.- -—- 
° ne 1920 
y D. z v 
; i Feb A 
R . GIRIBÀLA DASI AND ANOIHER.* ' pee 
` " Account, suit for—Karta of a eint Hindu femi Hain. Act (IX of 1908), . 


Sec. 10 Sch. I Art. 120. : 


Section 10 of the Limitation Act does not me to an implied trust, but to an 
express trust. A Kara of a Hindu joint family is not vested with the property 
~~ belonging to a joint family. — = / 

Art. 120 of schedule 1 of the Limitation Act, which pides 6 years’ limitation, 
applies: -to a suit for accounts against a Karta of a Joint Hindu family, 


Appeal by the Defendant No. 1. = a 

Suit for partition and for accounts, 

The material- facts appear from the judgment. 

. Babu Abinash Chunder Ghose for the Appellant, 

Babi Sitaram Banerjee for the Respondents. 

The judgment of the Court was as follows : , 

There is no contest now that the plaintiff is entitled to one-sixth  - February, 17. 
share only. As regards the joint family properties, the only question DUE 
which was raised was in respect of properties Nos. ar, 25 and 27 

,Of schedule Aa to the plaint. We think the learned Subordinaté 
. Judge has correctly found that these properties were acquired in 
` the lifetime of defendant No. z's father Gobinda apparently in the 


* Appeal from Original Decree No. 129 of 1918, agito the decree of Babu 
Bhagabati Charan Kundu, Subordinate LO of 24 d dated the r4th 
January, 1918. 

\ 


? 


26. 


~- Biswambar - = 


Cony 
` 


Civit 


—. - 


1920. f 


T. ^ 


- -. Gibála sh 


^— 


u 


t 


: A. T, M. : " - 3 i ^ 


. 


t * 


[Voi XXXII 


LEE . THE CALCUTTA. LAW ‘Jovan, 


benamsi ` “name. ‘of Prosonno Bneijeo . with tha incoma of ijmali ae 


properties, that theréfore it must partake of the nature of a joint 
family estate and that the plaintif i is entitled to her share therein. 


The next question raised ‘before. us is as ‘regards the accounts 
against the defendant, The learned Subordinate Judge has rightly ` 
held that: for the period of. Gobinda’s Management , the defendant 
: No. 1—his son—is not liable. Gobinda. died on-1314. The learned . 
. Judge holds, however, that the defendant No. 1-is liable to account - 
from 1374 and relieseupon the case of Annamalai Chetty v. Muru- 


„gasa (1) in which their Lordships say that the relation | between'the `- 


‘manager of a. joint family and theother members of that family is not 
„that of principal and ageng but it is much more like that of trustee and - 
cestui que trust ; and he infers from that expressi ion of opinion that- 
. Section ‘ro of the Limitation Act "governs suits for account against 


- a karta, "He has ` overlooked.that section Io says that the property. ~ 


must be vested in trust in the trustee for a specific purpose ; And it 
has béen held in this*Court repeatedly | that it does not apply to an. 
implied : trust; but to. an express trust, In no 'sense can it be said 
hat & karta of-a Hindu family is ' vestéd- with the property . belong-. 
ing. toa joint family. There is no express provision in the Lintita-. 
- tion Act as regards such:suit$ and it hasalways been held ‘that article 
“190 which’ provides six Years’ limitation applies: to such Suits. To: 
this extent we vary the ‘decree of the Court below, that i is to say, the - 


plaintiff: will :be entitled ‘to accounts only 1 for. a period’ a of si six yea. , : zs 


, DOSE :to the institution of the suit, ` i 7 


~ With this modification we dismiss the appeal with costs, - - Taking © 
into’ account that" accounts for -more than six years have-not been 


allowed to the plaintiff . we assess the. hearing _ fee. at: rupees. two — 


hundred and any only. AME NI NR 
i „Diere varied. 
. GY (1903) 7 C. w. N. 754. Gis LL R. "96 Mad. 544 | P, C); 


des 
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Before Sir. “Asutosh Mooterjus Knight, Acting Chef Justie and 
oS ret Edward Fletcher, Knight, Judge. 
$ >) 


SEN ae SURESH CHNDRA BISWAS 
x v. E 
ae n 7 - = T 


^ JOGENDRA NATH SEN:* 


 Easemeni— Building-— Alteration — Increase of burden—Burden of proof. 

“No man can impose a new-or increased restriction or burden on his neighbour 
by his own act, and for this purpose, an owner of an "imam cannot, by altering 
his dominant tenement, increase, his right. 


The burden is on the person who claims: the easement, t to prove that when a 
hut was replaced by a tworstoried building; no Sdditsonal burgen was. imposed 
upon the servient tenenient, 


. Aight of easement does not adsl in ;téipedk of a two o-storied building _ 
replacing a hut having that tight and increasing the burden on the servient 
tenement. > E 


_ Appeal by the ‘Defendant. "n i M. z 


. Suitinstitited. by the respondent . fori a EE lujüncitou* 
- to pull down a cornice and string course.put up by him so as to 
overhang the plaintiff's land, upon declaration that he had no right 
to make such projections. The suit was dismissed : by the primary 
Court but decreed.by the lowér appellate Court.” "Thé defendant 
preferred a second-appeal which was _ dismissed ey the following 
judgment : : ; eas 


Nowbould, a :—The plaintiff aid the- defendant - are two . 
brothers. They were formerly joint owners of certain property 
and as a result of a: pattition, amongst other property a piece of 
land-on which there was a privy. fell to the lot of the’ plaintiff and 
the’piece ‘of land immediately to the north fell to the lot of the 
defendant, The plaintiff brought the süit out ef. which this appeal 
arises for a mandatory injunction on the: defendant to pull down 
& Cornice and string-course put up by the defendant so as to over- 
hang the plaintiffs land and fora declaration that the -defendant 
had no fight to make such projections; The defendant's case is 
that before the partition there were two tiled huts-on his piece of 
land and that the eaves of one-or both of those- huts touched the. 
north wall of the * plaintiffs privy and that on séverance ‘he had an 


* Letters Patent Appeal No. 130 of 1919, against the decision of Mr. Justice 
Newbould, dated the aoth June, 1919, in Appeal from Appellate Decree No. 
` 1240 of 1918, against the decision of Babu Apara Prosad “Mukherjee, Subordinate 
Judge, 3rd Court,-of 24 Perganas, dated the aand_-April,. 1918,- reversing that of 
H. C, Maitland Esq, Special Munsiff of. Alipore, dated; the 23rd February, 1916. 
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easement or» quasi-casement which gave him the right tora’ structure 
projecting in. equal extent -over the plaintiff's. land and that this 


' justifies the erection of the cornice and the’ 'string-course. The ? 


suit was dismissed by the Spécial Munsiff of 24 pargunnahs but 
decreed by the Subordinate Judge of the third "Court in that. 


district: The learned- subordinate Judge‘ ‘did not -decide the 


question whether there was originally a right. of easement arising 
from the existence of the tiled „huts, but admitting for the sake of 
argument that the defendant had: acquired such a right, .he held. 


- that that did not give him the right to construct the cornice and the 


string-coürse. to which the. plaintiff objected. The learned Subor- 


. dinate Judge based his decision. on three different grounds. "The 


first was that as the ' dominant tenement, the- tiled hut, had been 
completely destroyed. by the’ defendant, the defendant could pot , 


“claim the easement in respect of this new building which he might 


have enjoyed in respect of -his old tiled hut. He next held that as 
the cornice and the &tring-course were mere ornamental works, 
no right of easement could be claimed for these projections, citing - 
the case: of Writta Kumari Dassi v. Puddomoni Bemah (1) in 
support of this - finding. Lastly, he held that íhe cornice and the 


~ Btring-course could not be-allowed to remain as they, were .an 


additional burden upon. the, servient tenement. I have some doubt 


as to the éorrectness of . the learned Subordinate Judge’s decision - 
on the first twó, of those grounds but on thé third ground his 


decision is conclusive i in second appeal, The question whether an | 


additional burden has been thrown’ “by the new building i in excess 


of the inconvenience caused by the ‘existence of the tiled huts, - 


appears to me to be a pure question of fact which cannot..be - 
questioned in second appeal, nor can it be said that the finding is 
unreasonable, The tiled huts as pointed . out. were about 8 feet 
high from -the ground ; the string-course is 12 feet and the cornice 


.22 feet above the ground, -From thesé facts the , learned .Subordi- 


nate Judge drew a further inference’ of- fact that the water would 


fall with greater force from the greater height: It is contended that- 


as more water would be falling from the roof of the tiled huts 
that would fall from the cornice and the string-course, - there could . 


- have been no greater ‘inconvenience from the projection of the new 


Y 


s building than there had been from: that of the old. But these are 


quéstions: into which I cannot go in second appéal consequently, : 


though ; there are’ authorities to support. the contention of the 


1 appellant that the. pulling: down a\house with a an -intention fo erect , 


(1) (1903) I. :L. ^ 30 Calc. 503, 


` 2 ~ 
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à new one does not cause loss’ of ‘the servitude, that is conditional 
on there being no increase - of „thè bürden. ‘Also it seems to me 
open to question whether the decisión in the case of Nritfa 


Kumari Dassi v. Puddomomi Bewak (x), is applicable to the facts | 


of the present case. There it was held that there could’ be po 
prescriptive right to a projection which had been erected merely for 
the purpose of ornamentation. But here, at any rate, in this Court, 
the defendant, appellant does not. base his claim on @ right 
- obtained by prescription” but as a quasi-easement resulting from a 
severance. If the right to erect a building ' projecting over the 
, plaintiff's land contihuéd, I donot think that tlie defendant would 
lose that right by.making an ornamental @rojéection., But taking the 
- appellant’s case at its best he cannot "establish a right to érect a new 
building on the side of the old" “which throws an increased burden 
on the plaintiffs land. : 

On this ground the decision’ of ‘the lower’ ‘appellate Court must 
be upheld and this appéal is dismissed With costs. 

Against this decision, the defendant appealed under clause I5 
‘of the Letters Patent, i ' 


` Babus Sarat Chandra Roy Chowihury and Asita Ranjan Ghose 
for the: ‘Appellant. 
Babus Sibaprasanna Bhatiacharyya;. Brojo Lal Chakravarti and 
Pasupati Nath Sastri for the Respondent, ~- _ 
The judgment of the Court was delivered by: M 
. Moókérjee, A. C. J. :—This is an appeal by the defendant in 


“a suit instituted by the respondent for a mandatory injunctión to pull 


down a'cornice and string-course put. up by him so as to overhang 
the plaintiffs land, upon declaration that. he had no right to make 
such projections. 8 uw 

The Courts below, have found . that the defendant had a hut on 
- the disputed land i in respect, of which he had an easement, The 
only question in controversy is, whether the right of easement exists 
in respect’ of the two-storied building: by "ick the hut has been 
recently replaced. | 

Now, it is well. settled that no man can impose a new or in- 


creased restfiction or burden on his neighbour by his own act, and 
‘for this reason an owner of an easement cannot, by altering his 


dominant tenement, increase’ his right. "This' principle is well-illus- 
tratéd by the'.decision in Harvey v. Walters (2). In ‘that case, the 
house in respect of which an easement was enjoyed waa ‘pulled down 
and was replaced by a new house three feet higher than the original 
t) (1903) I. E. R. 30 Calc 503, a (a) (1872) L. R. 8C. P. r62. 
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: Cm one;. . Thé Court held that, i in these EE as there was no 
1920. i addition to the burden,. the easement remained unaffected. The 
Sire reali . plaintif there was ‘the’ owner. of certain premises the eaves of which - 


= 2 : projected ‘over "adjoining land of .the' defendants and had become ` cM 
Joga. . entitled by length of user to have the: rainwater drop from such, i 
Mochrie 4 A. Ge 3. eaves on to the defendant's ladd. “The plaintiff in, rebuilding. his , 
S . pretaises carried the wall -abutting on defendant's land toa alightly 
i *' greater height than- before, and raised. the height of the eaves from 
the ground to the same extent. “As there Was no^ evidence that a 
greater burden was . thrown _on the servient tenement by the altera: - 
tion, it was ruled that the easement was not thereby destroyed, and $e 
- the plaintiff was entitled to the right of eaves-drop from the premises 
AS altered. This decision followed. the” earlier - case: of Thomas v 
Er Thomas (i). - SE. us 
T ' Ta the case ‘before us, "the Subordinate Judge has carefully goné 
E ae -, into-the question and has ‘comé tothe conclusion that the burden-- - 
has been increased. The Subordinate Judge found “that the defend- 
ant had enctoached on the auperincumbent portion of the plaintiff's ` 
IM land by making the cornice and the string-course at ‘two ‘places, one 
ata à distance of 12 feet and the: other of 2a feet. from the ground, Em 


^ 


4 


from the- ground. and hung over the plaintiffs land: «along: one ‘line. 
“He further pointed out that the accumulated water trickles down - 
- > from the cornice from g- ‘height of 22 feet and consequently with 
- - greater force than the water "which: formerly came down from a, 
sete -~ height of ‘eight feet only: On these facta, the’ Subordinate Judge came: . 
`e . toa finding’ that thé. present cornice has to à certain extent created - 
additional burden ` on the plaintiff's land. ` Mr. Justice Newbould ` 
has correctly ‘held that’ this finding of fact. must be acepten for the 
Er 3 purpose of the second appeal. 3o. VLC er 
n : "The ‘appellant : has finally argued that "s Nm should . ' 
have ‘been taken. There is no force ^ “in this contention. The onus. 
- was upon the’ appellant, who claimed the easement, to prove that ` 
' when thé hut was replaced by a two-storied building, no additional ] 
- burden was imposed upon the servient tenement ; yet he. neyer | n: 
offered to give expert evidence on the subject We are accordingly - 
of opinion that the decree made by.Mr. Justice Newbould must. be . 
f n ` affirmed and this ‘appeal di dismissed with costs. - : 
- 0 ae e's WO EM Cee c PE Appeal dismissed. 
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CRIMINAL REFERENCE 


` Before Mr.  J'éstice Walmsley dnd Mr. Justice Greaves, 
1 SHOSI BHUSAN MAITY 

^o KINGEMPEROR* `. ^. 
|  Odth—Omizsion fo administer Indian Oatks Act (x of 1873), Sec. 130! 
Oinission to administer an oath or affirmation, even if intentional, would be! 


-~ 


cured by the provisions of section 13 of tho Indian Oath Act: The Queen v. Sema . 


unt (1) followed. 
^, Reference ünder- section 307 of the Code of Criminal Proceduré, 


7 The accused was charged under sectign. 304 -of the Indian Penal 
. Code, for culpable homicide not-amounting to-murder. - 


* The jury by an unanimous verdict acquitted the accused. The 


learned Sessions Judge, disagreeing with the unanimous verdict of 
the j jury, referred the case to the High. Court. . 


Babu Asiranjan che (for Babu Sisir Kamar eee for i 


the Accused, 
Mr. Camell for the Crown. 
` The judgments of the Court were as follows: 
Greaves, ‘J.—This is a Reference by the- Additional Sessions 


- Judge of Hooghly ‘at Howrah-under the provisions of section 307 © 
of the Code of -Criminal Procedure against an acquittal of the ac- . 
` cused Shosi Bhusan Maity by an unanimous' verdict of the jury -` 


‘on a charge under section 304 of the Indian Penal Code. 


. Thé case -for ‘the~ prosecution: is.that as the result of a quarrel 
between Shosi Bhusan Maity, the accused, and. his wife ‘Joanada, 
Jnanada left her husband's house to go to her father's house, that 
the accused overtook Jnanada on her way there, that high words 
passed between them and that the accused seized a half burnt bam- 


boo and with this inflicted severe injuries upon the head of Jnanada, - 


as the result of which she died immediately. It is-suggested on 
behalf of ihe accused that Jnanada met her death not as the result. 
. of ‘any blows: inflicted by her husband as the prosecution allege ; 
but that she was the victim of a robbery-and that in the course of 
being robbed she met with the -violence which caused her death. 
It is. necessary to examine “the evidence which has been given by. 


* Criminal Reference "No. 16 OF 1920, by L. -R. Fawcus,. Esq. * Additional - 


Sessions Ji Judge of Hooghly, dated the 12th March, te "o 
(1) (1874) 14 B. L. R. 294 (F. BJ a g . x 
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1920. 
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the prosecution to see it the evidence ia sufficient for us to accept 
the Reférence that has been made tow. . oS c2 

- Now, the material evidence consists of the evidence re à witness ` 
named: Narain Dasi She states that she knows Shosi and his 
wife and that in Aughrayan last about xr'or 12 A. M; she was pick- 
-ing up cowdung on some opeh* land and that she saw Shosi's wife 


come there-and stand there, that then Shosi came and Said some- ' 


thing to her : which she „could ` not, hear that Shosi then began to . 
beat her with a piece ‘of charred bam boo and that then she fell 


. down. The witness said. that she told Shosi not to beat her but 
‘that he continued to do ele E, “I ni kil her and I will die’ _ 


"with her.” - AC : 


é 
* 


The next witness is ‘Kiron a child SPA age is not stated. ^ The? 


' learned Judge states that the witness appears too young to "take an 
cath | or give affirmation. She. understands that she has to say what 


_ she saw and nothing else.. She was neither affirmed. ‘nor was the 
oath admünistered, She states as follows i— 

"Isaw Shosi beat his wife with a ‘bamboo like this (Ex. 1. 
' Then: frota fear I run ‘away.’ .L went there to pick up cow-dung. : 
-I told my mother ‘what had happened. -Then many people ` ran 
fowards the place. I know Saila accused's daughter. She was 
also picking up cow-dung at the time. Her mother told her to go 
and fetch a piece of cloth and to come back to her. Shosi then 
* came and asked his wife whether she was going to come back or to 
remain away. - She said she’ would not come back till he was pu 
Thereupon ‘Shosi struck her and she fell down.” - 


-Then there is the evidence of Manada Dasi. - She Says that in : 


last Agrahan about mid-day she was: fishing. She ‘heard cries and 
| leaving her net she went to..see, what the matter was and she saw + 
` Shosi standing there and Joanada lying on the ground. Then 
* Shoai went. away- and she was dead. In cross-examination she - 
states that she did not see who struck Jnanada. The evidence of 
the other witnesses, Ido not think, needs any comment. But it: 
will appear from the medical evidencé that -the blows struck were 
numerous and.very severe. ` This is- the. evidence .on which Shosi 
hag to be convicted, if conviction "there is to be. He.made two 
confessions.. In fact one.-extra-judicial, and a subsequent confes- . 
sion] This subsequent: confession he-withdrew ; and moregver it is 
urged/on his behalf that there: was a police officer in the verandah- 
inside at the time the confession was ‘made, "Then it is said that 3 
80 far as the eye witnesses: are concerned the. evidence of the child . 
, cannot be taken into aocount dunes as she Mas neither LIED 
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^ nor was 'an. oath ganicisiered aud it*is aid, having rm to tha 
provisions: of the “Oaths Act. to. which : we have. been referred, that 
she is nat a’ witness hose testimony, can-be taken into account. 


We have been referred to various cases pn the subject. In The- t$ 
^ King-Emperor. 


Queen v. "Sema Bhogta (1), a- Fall: ' Bgnch: case, ' "it" appears ‘that the 


' earned Chief Justice ‘and the other learned Judges who formed the. 


` Full Bench with the. exception .of Mr. . Justice Jackson: considered 


"that having regard to thé provisions af section 13 o the ' Oaths Act . 


‘the omission to administer an oath or átürinatign 4 even if intentional 

à would: be cured by the’ provisions “of that section. We have been 

- referred to the criticism of-that case made by: Sir: Francis . Maclean 

- in:Nundo Lal Bose. Nistarini Dassi (a), and to” the remarks: made 
with regard to it in Nafar Sheikh v. Emperor G.: ME 

^ “Tt would appear that the. decision ot. thé Ful “Bench i in “Queen 

v. Sowa 2 Bhogta (1) i in the, Bengal Law Reports which i ds of ‘course 

-binding on gr would * cover "the case and “make the ‘evidence of, this 

` child a ‘dmissible ; but’ we think. ‘that even apart, from the.evidence of 

_ this child ‘there’ is sufficient evidence on the. record by. which it is 

abundantly, established that ‘Shosi - “has ‘bean guilty . .of, an ‘offence 

under section 304 ofthe Indian Penal ‘Code. = Accordingly in;de- 

_ciding. this Reference We can ignore the evidence of the. child. 
: “Then criticism is inade against the evidence of ‘the other ewit- 
. ness Narani Dasi on the ; ground , that there are discrepancies i in her 


' statements ás to the place "where she was at the time‘ of- the occur-’ 


Vt 


rence and we ara, réferred to tlie fact that iri-oBq place in-her "deposi- 


-tion she. stated that: she-was on the. east of the kal and in another , 


place she ‘stated that she saw the occurrence from Bidhu's house 
. Which is on the west of the cremation ground ; and.we ‘are asked to 
infer from that, that ‘she could not have seen the occurrence. . 

* We;do not think- these ‘criticisms really have i any weight and 


f : 
we think’ tive evidence of Narani “Dasi and: the’ evidence ` of. Manada ` 


` abundantly : -éstablish, the - guilt of- Shosi and it is not’ necessary for - 


aus as I have already.stated to rely, either on’. the’ evidence of- the 
:ehild or the extra-Jydicial confession in this caie. ` : 


* We accept the Reference: and sentence: the accused. to- rigorous 


imprisonment | for a-term of ei 
eoan c 
Walley, J AT agrees. a: s ee 
OL Reference accepted” 
(2). (1874) 14B, L. R94. Be ai » red "ie e eti ette 
.. (2) (1900) IL. R, 27.Cale- 429. . >. Dudes punt cio abe, 
i (3) (1913), le E. Ré Cale, D 18 €. dod. ay sh ETT " Soe 
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uu . dd 


pue Mr e ; bp lication Sor, akin to be smade— Discretion— Delay? Lr! 
: EAT eor “A Magistrato has  u&isdictioh to - make an order as to: cists under section 148. 
* 7. Sub-section (3) ‘of’ the Code -of Criminal Procédure, though -such order was not. 
f `, ‘made when he gave his | decislon on the merits of the case under section-145: AS. ., 


"how long as an ordet for costs is made by the same Magistrate who, passes-the decision 
ase “under section 1455 section 146 or section 147;-he. has jurisdiction” to make the. order: T» 
: 7 ov Ad plication for costs, if it is not made at the time the judgment is delivered, 
` : E should be"made within- “a reasonable time.. What isa reasonable . time, depends 
EE ` upon the circumstances òf each case. AE. ] NT 
‘In this case though the application for costs. was made: abo two raat after 
TT the delivery of judgment, the High; Court i in’ revision. dia not Interfere with the 
5 £n A 7 Magistrate's discretion, CHER EE ' 
: zb: "Application for. revision tader edd 435 ‘of the e Code of Cri, 
"nal Procedure by | the Second, Party, | s 7 : 


M . vo UN 1 t Proceeding tinder section 145 of the: Criminal Procedure Code: , 
i ^ The material facts appear from the-judgment.- 


P `- Babus 4fidja. Charan: Bose ‘and Jagat Chandra Bose for the. 
(ovl ~Petitioners. - 7 DET 
C NES SMr. É. N. Dutt and. Babu ‘Asta Ranjan osé tor the Opposite 


- 1 
, Party. D s $ M S , 


ee ee ee The judgments othe Court vere as ‘follows : 4 4 | Cms Los 
| Marh,19. | ‘Sanderson, C: J.—This. Was. a" Rule. ad by ry.-learned * 
auct brothers. Mr, Justice’, Chaudhuri and Mr. Justice Newbould calling 
upon the District. Magistrate : and. the.. opposite party to show cause MN 
: : Why, the:order- :coinplained- -of. should. not .be -set-aside,. The. order * 
aes RD . complained of'was datéd the. rxfhof -December, 1919, and was made . x 
^o. — 7o by Mr, Indu. Bhushan Mullick, Honorary Magistrate, ast Class, of... 
res au -Meherpur : and, the order. was that the second party in certain pro~ 
AA us ceediñgs, tinder section 145 Criminal Procedure Code should pay ` 
T B Rs, 834 as the costs of the case under gection 145- Criminal : Pros ` 
l PAE * Criminal}Revision:No. 56 of 1920, quiis ‘the order}of. Babu’ adu Bhusan 
Uit cadens tas Miele, Honorary Magistrate of Metri, dated the ath December, toi 
] , i . Tu 


. 
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cedtiné Codet: die it patty"? It, 'appéars- that’ ‘the ‘iia aii ` 


- under section. xis. {Criminal "Picéidire "Códé! bétiréen the first and ^ 
< the second: parties” was ‘tried’ by the’ same ‘Magistrate, and. ‘the order ' 
- hich ihe “Magistrate made was in favour.of the first | party and was 


, dated the and of - ‘Jane, 1919. . ‘In the, jidgnient t Which t the Magis- ` 
trate gave ‘on’ thie | and, of* Jane; 1919). he made. 20. Order, with regard . " Sanderson, C.F 


to the question of costs. ' He’ gáve. mo ‘direction Hahi j Jadgment. 
did not deal with that. quéstion in'any ny at als "" B 


S 9 ls 


On the 13th of- ‘August, about: 2 “monthis aiid “a8 ‘days after. the - : 


j date of the judgment in, ‘the original. ‘cage . the first party applied to" 


the Magistrate’ for an order ' , that the. "second party, should pay-the 


. coats. of the proceedings ° to: the first party and, ths, ‘Honorary Magis- .. 


trate after: hearing . ‘arguments ‘and after referring tò- Gertain ‘decisions ` 
thade'the order to which. ‘I have 'refetred. Iti is now, aigued that the ` 


. Honorary Magistiate chad no "jurisdiction to make. the. order as to. 


decisión on the merits of. the case on the and of June, 19 1919. n d 


costs; inasmuch as dt Was; snot made by him ‘at. the: time he: pl his 


: This matte. dépend i in my. figment’ ‘upon t the. ‘words of section, 


s. 148 'sub-sëctioù (3). of the Codé-of: Criminal Procedure-—-that. =. 


i vihi runs as: follows > 


section runs: as follows : : “When: ‘ay costs have been incurred: by ‘at 
party. toa proceeding  undefthis. -chapter. for "witnesses" or de 
fees, or both, the Magistraté: -passing Ly "decision: ünder. section 145 
secti n 146, or: “section Tay, may, difect'by whom ‘such costs shall ‘be 
, whether by such party or by- -any othér:’ party:to. the proceeding, 


a ‘whether i in'whole or in part or proportion. All costs 80 directed 
. to bé paid may be recovered as if they: were fünés* Ih my judg- 
ment that - section does’ not provide, that a Magistrate who gives ^ 


a. decision under ` Section - 148, i he desires ‘to make’ an Order 


" as fo.costs, must thake the Order.gt the time’ he | gives his decision on 
the merits. : In my judgmiept- 88 long as a ordér.for Costs is made 
- by the same ‘Magistrate, who passes the | decision-under gection 145) 
. . section 146 or section 14). he has jurisdiction fo make: the order. « 


The learned vakil lied: ‘gob ‘section n 969. of the same Code ' 


i “No Court- other than a High Coint, EUM it. md signed, its . 
judgment, shall alter or, review the same, except. as provided i in bec- 


tions'395: and. '484, Of to correct a clerical ` error.” In this case’ ' 
"where the judgiment, which was. delivered > on the, and of June, 1919, 


did- not deal. with the question of costs at all, it cannot be said’ that 


` the s ubsequént ‘order of the Honorary Magistrate ‘of the arth of 


. December pen this question of costs WAS an alteration’ or à review 


~ 


t 
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Crimi nAi, ge n -of the. judice of. the and of  Juiie. within e. meaning: of section. : 
yu $69. ` So much for the: "question of jariédiction, . ;, COMPRE E 
The Honorary Magistrate~ ‘seems to think’ that thé: ‘delay i in diii a $ 
: , Case, "which Was Heatly. ;thifée months was not unréagonable, having « 
ae P. “ ategard’ to: “the facts which, thë “sets out in „his, judgment, . one F5 
Eus ena being- ‘that the! first “party , waited to ‘see the résült of the A 
AEN a “High Códrt: ‘appeal. ; which : -was presented. by the: ‘second. party.’ | 
X 2 di» must not be: taken ‘a agreeing to that. T do- Dot” uriderstánd whys 
f ow A dt was necessary - ; for the first party to postpone the application’ for. 
ES 2s PES Coats, zgntil/ after. tlie decision of the High Court appeal. Ido. 
Pede » P Bot: ‘propose to interfere with the Honorary Magistrate's order which - 


3 


"s . d a he- Has: made dui discretion; but I wish to, miske it. clear: that i in mi 


EET 





‘ E ^. judgment i is “delivered, ought to be. máde: within à readonable tfe. - 
OO What isa "reasonable"-time.. must depend upon’ the. ‘circumstances `- T 
ue of "each" C856... Ordinarily ` ‘an .application-" for costs: otight not © 

o .8 f to'be made &íter'so long: an interval as two. months and "twenty- eight E 
E a . days as in this case As- É bave- already said/I am not prepared to 
2 ND overrule the. "Honorary Magistrate upon a question of discretion. _ 

Uto 00 ButifI had been sitting in the Court of first instdnce and this appli- ` 





QUQ cation had been made before: mel should have had great hesitation 
. before granting: the: application, . having regard, tothe delay which 
í oO had. occurred: since judgment. was given o on ‘the merits. às 
: D Fór. the redsons. which 'hàve already: stated in a my judgment 
^^. this Rule should be discharged. - Lf a ‘ 
AE. M , Walinsloy,. J= -L agree: DOT Du. Mou n TA d JA 
d t B a * o P s 7 as 
Ten aio e A TAL. com See 0 MC XS. Kuledisckarged. - 
ELE: : SA UE eres, Pu aqui Ur War AT SEU 
n ERE 1 ` es A ed ram ý DA es vet 
t pm AM QUU NM PUN : UO 
c^ = aS - Yu v. Y ES ES 
; e * e ~ M «Ee p a: 
g QM wed "XLI e n ] 
i i ` D MN velit Tas e PDT Es 2 ' ; 
i ' 2 ey 
D "Es B 
i i NAP ` 4 t 
. $ : nS z id es NIE. 
x ` z K 4 $ xtX ^ = eco Vna ? Es s 
i - * r 4 1 ^ c " * i y a 
duo eeu, ens ing 1 ` 3 
a fe m se 
es ae at m T ; oe: 
2. M "m De RUE a x g 





$0. eir Pimat E Edward Fletcher, Knight; elsi: mt ie qe, dr 





" HER GER UOTE eo + 
uar ei ios "BRAHMAMOYEÉ JÁRMANL. caet 2r uae SEE 
lg Lu" > D v re we Y II et — 
lt . pi Y = . K tel i n m b. a^ SEQ NT B 1 0. 
E NEC E NE Vp d cs LA e ED E DG oS 
7 ort EE Cii oh ie re Te Betas an 0 d QUUM 
nE E reus DES ‘SHEIKH MUNSUR? r pe CL Uu. April, 22. 
pi ; i 2 zu e ^ Be ane t u s ~ Lcd 
^ Burgaider— Tenney Bergidari ifa tenani iare jn land, * EL. f 
í Where- ‘there fa‘no covenant to pay rent’ and, oink i in n land created in $ 
- favour of thi lessee ‘there, is no tenancy. , QUAS : : 





JAM gadar is [hot neckssarily i a tesant." zm D 


jt e XT ^ 





»^ 


A: buergadat is a - person “who centers’ into, a er NA airangement ; “he Me 

7 cultivates the ‘abd, gives’a shade: “of | the profits, ‘to thes owner and - ‘keeps the ree - 
" mainder’ as'his feniuneration,, In: individual" cases, - thie* “terms of.the contract may ^ 
indicate that the: intention of: the: parties % was- to create in the: grantee an interest in 

the land: 3i in other: ‘words, if, there i is a demise; a tenancy is- created. s XE 

i A certain. land was made over tó the defeadaat respondent, who, vat the time of 

MN _ the arrangemónt, was à settled raiyat of«the village, fora period ‘of eleven months 

on condition, first, that, the “defendant would bring the.land under cultivation, 

would make over half the' produce to the plaintiff and take the'other hal as his 


remuneration ; and, ; secondly, that at the RES of the eleyen Hess the defendant: : 
would gu the land without notice * 


- Wow B A 


Held; "en |a consideration: iof the whole MR that there was 25^ tenancy’ ' 
and that thedéfendant. ma bound. to asit the land. upon-^ TE. expiry the 'pres- 7 
erbe period. ie : s 


% Appeal by the Plaintiff. M TRE, 
` Suit for recovery of khas postés 


P D 





. ‘The, inatetial facts appeiir. from. the: judgment: ‘of. Neri J. 
P which Was’as follows : Pu on 


x : ES 
- E 4 


Newbould,- ï —This appeal | afises out of a-suit.for recovery PT ibig: 
khas "possession, .: The first Court dismissed the suit holding that- ^ p 
` the, defendant was an occupancy raiyat of theland aid could-not be: . May, 27. 
„ ejected. The lower appellate; Court held that: the- defendant's posi- 
' « T tion was; thát of a labourer or servant: under the plaintiff and decreed - : 
| the suit.. The: learned ^ Subordinate , Judge in: deciding the appeal 


* Letters Patent Appeal No. 182 of 1919, against the “decision of Mr. Justice 
_ Newbould, dated the 27th "May, 1919; ‘in Appeal, from Appellate Decree: No. ` “359. ^ 
^ of 1918, against- the- decree of: Babu . Ramesh Chunder Sea, Subordinate’ Judge, 
* ard Court, at Dacca, dated ‘the and October, 1917, reversing that of Babu Bama- 
* Charan Chakravarti, Munsiff, - 4th: Court, „of Nux cad the ‘28th Febru- - 


samyagiee DEA ub DERES A wat is 


ES j "EA A. rate 
$c 4 : 2 


* 


m which - ‘the plaintiff came ‘into oe is a registered nim. y : 


T ing purchased. this land together with other. lands at a public- auction: 
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also held that if it céula! be ‘found ithat the. Garet ok me into. 


ut possession’ sof the’ land .as.a tenant he wad holding the land asa. i 
;. Taiyat and was thérefore "riot lidble’to: ba evicted from the lànd. The... 


" defendant .in' ' this“ case! is- admittedly: a &éttled ralyat in the village. . 2 


^ z: and consequently, as held by} the, lower: Courts; : -if he came. ihto e" 


, possession "of ‘the land' as a ténant -he at once acquired the tight of,- 
~ doctipancy. and’ was not-liable, to! “ejectment, "The document ' nde! 


1 
' 






i in the following terms i T 





: sl : dud i-re A AU NEN as Re A D E 
: 


a REN NON 
The ‘worthy. of remembrances: ‘Srifukta: Biabihamoyes Bariani; 
es ‘of Ram "Kamal- Roj,e inhabitant ‘of ‘Balla, “Thara and: Sai 
Seuil "Monohaidi;: District ‘Dacca, BE caste Tsbeitü, egit M o 
` Falukdari and Makajani.. i. E ti d pol > 
m "IL, Sheikh. Musun, són of late Shcikh Suan, by: ae Muselman 
l , occupation cultivation, inhabitant of Maijdia; Thana’and: ‘Sub-registry si 


"s "Monóhardi, . District. Dacca, «exécute this, tie ihgbuliat hor a term” - : 


of: 11. months. to ‘the: following effect: SR SOME HR MAT 2 
“wT hat’: ‘you fare ; ‘the’ ‘superior ; nalik of the land: described i in the ` 

` schedule. below, situate in Monza Bir’ Majdia, generally known as PM 

` Mouzá, :Majdia, being the Taluk Sahebram Rai Ranjit. appertaining. A 
to ‘thè zepindari. Aissya 9. Annis of-Purgana, Bhowal; under Police ^". 


' Station and Subsregistry, Monohardi, District. Dacca, and -yow han) 


. sale held in, execution cage: ‘No. 116 of 1914. .of the Fourth Court, ` 
of Munsiff at Narayangungo and “having: ‘taken possession thereof tos 


2 by taking sale: e; certificate, haver "been ‘the malik thereof, As. F ap-- 
: plied :to.take barga settlement. of; the’ said “and. ii^ Ralf- öhd; you. B ; 


.have granted. my application and’ have agreed" to;grant mie Jasga i 
bettlement -of ‘the. said land for a. term! of: UII months commencing | 


" fróm the. month; of Baisakh and. ending i in: thé'month of Falgün-tbis ^ 
~i year, I,tberefore, ‘execute: this : ;farga : Aabuliat , fors term of 11 í i 


- "months and. promise:hereby; fhat)keeping, the. metes. and:bouñdarieš. - 
of the under-described: land : jntact, T -will: with . due‘ ‘care? plant, : Sow >, 
crops and reap- them. and. whatever: ctops Twill grow, I will take! to:: u. 
' your house or in ‘the | houge of any other 'person i a8 you.may order, 

" and after . ‘threshing. the. same. I will, ¡take the: half share | thereof. ; - 
to your house and | give.i à t to-you ‘to: “your satisfaction, rand © É aali, i 
Wake thé: .remiaining;. half share «of: “the-..;cropsias-my; remuneration; r 
I Will give the seeds. thatmay.: be: reqüied"forisowipg'the: land anda. r 
E val give youa bali share of, the to. your satislaction. I shall: a 


ys to : RT us 
. pd * - 


I 


TEN 


Y 


3 hold, liat, the contract: was one:.of letting out: the-and;for cultivation 


> 


Von XXN] Es E cogs, pe uu 
i S Vr 


~ 


‘take advice. from -you as to bich, aon should he-sown: in which 


season and sow crops: ‘accordingly. ` I, vill give up , the' land without 


“any “notice, ' on the expiry; of the tèrm. TI Shall not, ‘be at liberty to ' 


` taise any ‘objection on the ground of ‘Giltivation or, possession, and 


‘if I raise any, it will be dis&llowed by Court. ` "Further if I do not" 
Sow’ or reap- crops in proper" time . and: if qi ‘suffier any. loss for - 


" any act done. by’ me. then I shall -pay to you ] Rs. 48 on account of 


us x compensation ; ‘and if I. do, not do so, ; ther ous ‘shall: ‘be. competent 
po 


to institute guit and realize the’ said, ‘amount. by;taking; out. . execution 
. of the. deéree (passed in. “that suit); ` “Eo this effect I execute this’ 


barga Aabuliat for a term of 1l months, out, of ay own wil and in 


x 


sound atate of my senses. a Mut = Aes hi 
“The ‘learned: Subordinate Judge has held on this agreement that 


` the. defendant. acquired. f no tenancy right inthe, land. I am unable to 


agree with, him. He cites.in support of his decision, the case of Kade 
Mandal v. Ahadali Molla (1). : : But. dn. ‘that. .case though it was 
held ‘that i a suit against a Purgidar, for-recovery . of “the price of the 


_ produce was maintainable in'a Small: Cause Court, it threw very ' 


little light-on the- circumstances which. distinguish a burgadar who 
is a tenant and 2- burgadar, who i isa servant. ‘In ‘that case the terms 
of the contract. rere , not proved and the. finding: ‘thatthe. -burgadar 
"was a servant was based to some extent on the custom of the Pabna 


District. . My atténtion has been drawn, to, the decision of. this Court ' 


in. the: case of ‘Sheikh, Pokhan': ‘ve ‘Rajani, Kamal. Chukervarty ; (2), 
. Where it was, held that the Babulia? which was'set out at length i in.the 
judgment, ; .Was.& contract; for.,service ‘and was,-not a ' document 


créating & tenancy. , But there is a, marked. " differerice between the ' 


contract , in--that "case, and ' “in tlie ptesent, case, "Here there is no' 


` xeferónce ‘to agricultural; labour. and, by, tie. dbcament; the settlement : 
- of the- land, ‘for. a. term was created. ; In the; case cited, the grantor 


of the habuliat had a right to. decide where crops were to be grown” 


` and the „grantee; wag declared unable to, grow any crops.according to 
hia own‘will: -:Here,the. kabuliat.only.. provides; that- the, executant , 


“thereof ‘shall, take advice. which is gery: different matter from taking 


‘an. order. ; Finally, there ‘isa provision to;give, up: the land without . 


notice on. the’ expiry of the term. ,On. the document, itself, «. I. would 


end, WAS- not - a. -mere,contract, for service..; Onithis; ;construction of 
the. document and the findings; ofthe lower Courts ta plaintiff could 
De the ‘defendant... o SUUM 
"The result, : therefore, à ethati this p iss decre: the. judg: 
w (910) 14C. WaN. 6ag.. (a) eng a3. e Weds i eh 
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give "ment and decree of the lower appellate Cóurt ‘are set aside’ and 
| 1920. those of the Munsiff dismissing the, suit festored. . : 

: Brahmamoyes ^ The appellant is entitled to his costs, in this Court and in- the 
Mubear. . lower appellate. Court. a 

. Newbould; 3. Against this decision, the s, pini LE dide clause 1 15 of 


the Letters Patent. j : 
Babu Kally Kinkar. Chickerbutty. for ihe Appellant. 


me. _> Babs Rajendra Chandra Guha: for the Respondent, 
^ The judgments of “the Court were às. follows : 5 
April, a2. Mookerjee, A. C. J.—This is an ‘appeal by the plaintiff in a 


suit for recovery of possession of land. ] 

The case for the plaintiff is that the land was: made Over to.the . 

defendant for a period of eleven months on condition, first, that the 

~  ' defendant would bring the land under cultivation, would make 

‘ . Over half the produce to the plaintiff and take the other half as his 

. E remuneration, and secondly, that at the end of the eleven months, 

E . the defendant would quit the land‘“without notice.- The defendant 
: ^, entered into possession, but at the end of the prescribed period. did : 
not vacate the land, The result was the institution of this suit. 


i ' -The defendant pleaded, contrary to the terms.of the document 
' executed by him in favour of the plaintiff, that he was, an occupancy 
raiyat and was not liable to be ejected. He alleged that he was 
at the:date of the execution of the document a'settled raiyat of the 

. village holding other lands, and that as he became: a tenant of the 
- disputed land, the moment the deed was executed and ‘he entered 
‘into possession ‘thereunder, he forthwith acquired the- status of an 
-occupancy raiyat in respect of the land in suit, .Mr. Justice ` New- 
ye bould has accepted this contention and has dismissed the paia for 

. ejectment ' : a TAA 

t : The terms of the contract between the parties are set out at 
`  lengthinthe judgment of Mr. Justice Newbould: and need not be 
reproduced here. It is sufficient to say, that the document does 

not, in our opinion, create a tenancy. In the first place, thére is 

E ; no covenant to pay rent: and, in the second place, there is no 
clause which creates in -favour of the defendant an interest in the 

land. Consequently," the two essential elements requisite for a 
E ledse are-absent. The defendant no doubt became a -durgadar, but’ 
itis well-setiled’ that a durgadar is not necessarily a tenant, A 

burgadar i& a person who enters intoa profit-sharing arrangement ; 

tie cultivates. the land; gives a: share of the profits to the owner 


z "s 
> 


` 


ATOMS 


. ° 
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. and keeps the “rémainder - as his: remuneration ' In. individual 


cases, the terms ‘of the contract may indicate that the intention 


. of the parties was to “create in the grantee an interest in the 


land ;. "in other words, if ‘there. is a demise, a tenancy is created. 
But the case. before us is not of that description. There is one 
* important feature of the fransactioh, which makes it plain that the 
. parties did not, intend ' ‘that. there ‘should be a tenancy. - The period 
' during which the contract -was to subsist was fixed at only eleven 
.months ; it is certainly ,gürprisidg. to be told. that in this country 
cultivating leases are granted. ‘for such’a short term as eleven months, 
Besides, there was here ań express undertaking by the defendant to 
quit the land without notice- upon the expiry-of the prescribed term. 
‘It is not disputed that at the date of the axangeraent the defendant was 
. known to be a settled raiyat of the village. Consequently, the.moment 


He. obtained i a tenancy right i in the disputed land he would acquire ' 


the s/afws of an occupancy raiyat under sub-section I of section 21 
of the Bengal Tenancy Act. In’ 'such circumstances, it is inconceivable 
'that the defendant should have solemnly’ agreed to quit the land at 
` the end of II. montbs. We ‘cannot assume that the object of the 
parties was not to give expression to theres] understanding between 


. them, but rather to conceal the true. arrangement. Reviewing all 


the terms of the contract. we -feel no doubt that there was no tenancy 

_ and tbat the defendant was -bound to D gut the land upon the ony 
of the prescribed period.’ JE à 

ti is not necessaty. to refer in detail to the decisions mentioned 


` in the judgment of Mr. Justice Newbould. ` Each case must turn 


.upon terms of the contract between the parties, In the present case 
^ we feel no doubt that the-Subordinate Judge correctly made a decree 
> for ejectment i in favour of the plaintif which should not- have been 

reversed. . °° iu P Ls 

The result i is that this appeal i is allowed; the- -decree made by Mr. 

-Justice Newbould- set aside and the decree of the Subordinate 
Judge restored with. costs here and before Mr. Justice Newbould. 

Fletcher, J.—I Agiss ar 

2 ye ee C ee L. P. Appeal decreed, 
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 CRÍIMINAL REVISION: 


Boe Mr. Justice- Walmsley, and Nawab Sir Syed Shamsul- Hus 


KRISHNA MOHAN BANERJEE, anD-anorsin | 
p ses ve E x 
2105 2.5 AK GUHAT . -e 


` Nuisanoe— Noise Criminal Procedure Code (Act id ito 5 Sec. Isi Aria i 


: _ tive remedy. = G 
A noise, which is iajurlous. to the physical comfort of the- sseah: isa- 
nuisance within the meaning of section 133 of the Code of ‘Criminal Procedure. ^ 
The existence of an alternative remedy, does not deprive a | Magistrate of his 


jeunes under section’ 133 ‘of the Code of Criminal Procedure. . `. i HE 


Application for revision under section 43 5 of the Code of Crimi- 
> "n Procedure, by the Second Party. 


iid under. section 137 of ‘the Code, of - Criminal Te 


"The material faci appear T the judgment of. Walmsley, J: 


` Babys Atulya Charan Bose and Kanaidhone DUE tor the Peti- D 


. toners. : 
Messrs, Gibbons assi Caen. mic Orr and Babu Manin- 

- dra Nath vere for the Opposite Party, . . - 
- 00. AX. 

-The judgments of the Court were a8 follows E i 


Walmsley, J. — This Rule is directed against'an- order punt ^ 
2 ing to be: made under section 137 Criminal Pocedure Code. : 


The circumstances are as follows: The first petitioner has an 
iron yard in Howrah and'the second petitioner is -his employee. _ 


^. The principal of a Training School near the yard complained to ' the 


' District Magistrate that an intolerable noise was made in the, yard. 
` After a Police enquiry the Sub-divisional Magistrate issued a notice 
“under : section- 133 Criminal Procedure Code calling upon the peti- 


‘tioners to abate the nuisance or to show cause against the order. ` 


They did.show cause, and they did not ask for the appointment ofa 
jury, so the Magistrate dealt with the matter under section 137, and 
as he was nót. satisfied ‘that the order was not reasonable he made 
| the order absolute, 0 4M em LL 


0. Criminal ‘Revision No. 436 of 1920, against the order of Babu F. C. Chatters 


| jee, Sub-Divisicnal Magisirate of Hcenrah, dated the ist December, 1919, - ! 


* 


` 


e à ` 
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" The Rule was need on three grounds, and they are in éffect that CRIMINAL. 


—— 


the noise is not. in fact a nuisance, that it is made in carrying on a 1920. 


. lawful trade, and that the Magistrate: had no: jurisdiction to make‘ Krishna. 
the order. In regard to the first ground it is said-that the evidence x nA 


is not of such a naturé as to establish that the noise is a nuisance to PEREA 
th8 community : while the second and third grounds, which are really Walmsley.Ș, 
the same, are based on the fact that the first petitioner. holds a 

. license for the iron yard issued by the Municipal Commissioner of ' 
Howrah. On the strength of this license it is urged that the trade - 

. must be recognised as a lawful trade, and that nb- order under Sec- 

- tion 133 Criminal Procedure Code can be passed respecting it. | 


The contention that the evidence is deficient- bas.no force in it : 
evidence i is not-to-be judged ‘by volume, hnd-the witnesses prove 


-satisfactorily that tae noise is {injurious to mea physical comta or 
- the community. in oe 


* 


The ` other arguments -amount to. a contention that because the 
petitioner No. has a license the Magistrate has no jurisdiction to 
proceed against him under section 133 Criminal Procedure Code, . : 
I am disposed to think that the Magistrate would have. acted more ' s 
Wisely in advising the. complainant to set in motion the machinery 
` provided by Act III (B. C.) 1899, but the existence of an alterna- 
tive remedy does not ‘deprive the Magistrate. of jurisdiction. Further 
thé order of the ` Magistrate. does not curtail the petitioner's rights 
under his license, for it does not order hin to suppress or remove `.“ 
.his business but to abate: the- nuisance, and one of the terms of the 
license is to the effect that -the license must not cause annoyance ; 
to his neighbours. - `. ES ` 


Under these ‘circumstances: I do not think: we should interfere 
zin the matter. The Rule is discharged. 2S Agde 


Shamsül Huda, J.T agree, ` a s 7 ^ v - ee 


o ATM l l 5010. te Rule. discharged,- 


February, 26. 
-` Criminal Procedur Code at V of itf See. 47 Ml treni: ‘with 
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Bons Sir Lancelot Sanderson; Knight, ipd Jut, cand Mr. Justin 


EE NM NE “Walmsley. - LIEU" 


ERR P QU FAZARBI BIBI. 


ee 23 : Y E ow. 
Be ee Lo ux 25d pA a 


- MOONSAR MOLLAHA ` e^ i6 E. 


S ` considered judgment. ' 


*. ~ - - E "NES 


e aren 


“An order - made, bra D District Magistrate, inder section 431. of. the Criminal: - 


Procedure Code, i is not without jurisdiction . by reason of. notice not being given. 


- to the petitioner, as het case was s dismissed tinder section" 203: Hari Dass v. Sarit- 


j ; uNa (1) followed, 7: eR 


- ` "The District Magistrate es under -section: 437 of the Criminal Procedure 
“Code, to proceed with the ‘case affer summoning the accused, by the- following . 


order r “Read judgment and Heard” pun I am not satisfied that the evidence p m 


` is toncocted” + 


E , > EN burg 


~ Held; that no god ground was. showa for the. District Magistrate’s, interfor- d 


E ence with the considered judgment of the lower Court. 
E .- Application for revision, by thé Accused. y a x a) 
"The material facts appear fror the. Mine Tir 
_ Babu Probedk Chandra Roy for the Petitioner. — E 
un Babu Dinésh Chandra Roy: for the Opposite Party. P 
The. judginents of. the Cort: "were ‘as follows : z Vot oag 
D Sanderson, : C, J.—In- this.‘case the Rule has’ been sad 
upon three’ grounds : first, that. the . District 7 "Magistrate. when he 
made.an order setting aside the order of dismissal which had' been ” 
made by.t the, „Honorary Magistrate and directed the Rural -Magistrate 
to proceed-with the case after summoning the accused, ought not to 


-have made stich an order without giving notice.to the petitioner. e 
The learned vakil ‘who supported the Rule has admitted that the 


order made bythe learned District. Magistrate under section 437 was>~ 
not without jurisdiction by reason of thé fact that notice had not , 


, been given: but he urged. that asa matter of discretion the District- 
Magistrate oüght to ‘have directed notice to the petitioner. -In. my 
'judgmerit this matter.has been settled in the Full Bench case of 
Haridas Sanyal v: Saritulla (1). The learned Chief Justice ' at the 
end of his judgment: said. " l'think notice is not trequired by the law ; s 


o Crbdal Revision No. 38 of igaó; against the order of S. C- Sen,. Boas ; 


District Magistrate of Pabna, dated the 8th December, 1919. 2 7 
~ (x) (1888) I. LR 15 Cale, 608 F. B... s ` 


+ 


* 2 +. 


D 
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but that except in cases of "dismissal under: section : 203, notice 


should be given.” Therefore, he -Was of opinion that in 'cases bf 
dismissal under section 203 notice was "not necessary. Mr, Justice 
Wilson (with whom - four other learned Judges, agreed) said, “As to. 


* the third question I. agrée with Prinsep J”, Mr. Justice Prinsep: 


. sahi “With respect to the, third question submitted to. us I am of 
opinion. that, . under the’ law, nocnotice.to the’ accused is necessary 
before an order under- section 437 may ba, passed.” tris hardly. 
necessary to say that ‘section 437 applies both. to the case of an 
order ‘of discharge and, to an order of dismissal,” He: goes on to say 
4" À notice certainly would not be necessary before an order to set, 
aside an ‘order of dismissal under section 203 could be passed, since 
that order * was not. passed: with a notice to the accused person or in 
his | presence and thereforeis probably unknown to him.” Therefore, 
the first, point, which‘has been taken’ "n the "learned vakil for the 
petitioner.is not a good point.. i ^N 

Thè second ground on which: the, learned: vakil relied was that 
"although under section 437; ‘of the Criminal Procedure Code, the 
District Magistrate: had , power to direct a further enquiry into the 


complaint which had been dismissed. under section 203, the District. 


Magistrate in „thig case, has: gone. beyond his power conferred by 
_ that section, inasmuch ‘as'he not only set aside the order of dis- 


, missal but ‘directed the Rural Magistrate to proceed with thexcase 
: after summoning the accused. He urged that -that was an order. - 
which was not an order merely directing a, further enquiry : it was’ . 
, therefore Without jurisdiction." It is ‘not pecessary ' in: my judgment 


DM P express ‘any -opinion upon this ‘point on this occasion ; for,-in my 


3 


« "judgment the third ground upon which the: ‘leartied, vakil relied is a 


sufficient ground to support this Rule,, naniely, that having regard 


' to the judgment which was delivered by the “Honorary Magistrate, 
' who dismissed thé case; the , learned ` District. Magistrate ought not © 


to have interfered with it. it | Was evidently a considered judgment 
by “the ‘Honorary Magistrate. who is a Mahomedan and who had 


gone into “the. caía fully, who had seen ‘the , Witnesses and who had 


come to the conclusión:fhat the complaint could not be substan- 
. tiated by | the evidence which was before him. The District Magis-, 
. trate, as L gather, ‘from ' his‘ judgment; confined his enquiry ; to read- 
_ ing the judgment" and’ hearing the pleader, the record which is before 


^us is ‘as’ follows : i ‘Read judgment and heard pleader. I am'not: 
i satisfied that tbe evidence is. Goncocted.” Under those circums- 


tances,- in hny j judgment. no good- ground has been. shown for the 
. District Magistrate’ 8 interference with, the. decision which, had been: 
: \ 
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arrived ab ‘under the rcumstances to which r have referred, by tha. 
 Hohorary Magistrate, m PC P À i 

For these reasons, in my: judgment, the Rule should be made, 
absolute and the order of the District Minera set aside., : 


E PIN 


Matrísléy, J —I agree, M EC UT fad e 
" AL TM, 2: a). RON NC" SN Rule made absoluté, ., 
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, An under- -raiyati interest‘is prima facie not transferable ; hence an usufructuary. 


mortgagee of an under-raiyat acquires nd title’to the mortgaged property : Bonomals > 


ve Y. Koylash (1) and Amirennessü v. Pede Ali (2). A "E MD 


^, 


-Appeal by Defendant No. 1. NES "n MC 


Buit for ejectment. f E s j; 
. The lower appellate Court decreed thé suit; On second appeal, 
this judgment was upheld by the following jg of' 


Newbould, J. —This appeal arises out ofa, suit. i ejectmient 1 It: „ô 
was contested on, Several. grounds. before. thé lower appellate Couit 
but’ now the only contention is that the defendant appellant is an: 


E š Letters. Patent Appeal Nog 114 ét 1gi9, against the decision of Mr. Julia 


Newbould, dated the 19th' May, 1919, in Appeal from Appellate Decree No. 2550 
of 1917; against thé decree of J. B. Twidell Esa , "Disttict Judge of Chittagong; ` 
dated the: 5th September, AQIT, "modifying. that of'Babu Abinash Chandra gogn: 


` Hama, Munsiff, and Cort, at Pa tia, dated the: ard Anitih 1916, A 
"() (1878) LL. R. 4 Cale. 1350 : TRE cig 


^ 


|) (3514) 20 C. L i 548 ; L L. R, 42 Cale. Is. ` cd 
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b Trier cilty Under valjatt holding Usufruetuary mortgage. ` Pe ae a f 
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 under«siyat and as dud cannot be:ejected- without notice. It is 
“stated in the judgment of the lqwer appellate. Court that the contest- - 


l ing defendants aré the transfereas - R one Sarafát Ali who was an 
. under-tenant of- Judhistir and Ram Ratan, The plaintiff lias been 
. foynd to be a holder of'a' patni tenure. He brought a rent suit 
DA against. his occupancy . . raiyats Jüdhistir ‘ind Ram Ratan and in exe- 
. cution of the dectee, he purchased the ‘holding? Both the Courts 
‘below have found that the purchase af the plaintiff in this rent suit- 
»was collusive. - It is céntended that ‘the plaintif by his purchase 


obtained ho higher rights: than he would have got in a private sale. , 


It appears to me that the appeal must fail on the ground that the 
appéllant, as a transféree of an under-raiyati interest had no interest 
in the land. See the case of Amirennessa v. Jinnat Ali (1). No 
attempt was made to prove ‘that there was any ‘custom by which 
undet-raiyati holdings were ‘transferable. - But apart’ from this, it 
,. has not been shown that the result of the finding that, the sale in 
, ,execution of the, decree was "ollüsive ‘diminished the -plaintiffs _ 

rights. There is no finding that there was any fraud: and conse- 

quently the decree must be held to be a valid decree: obtained by 

the consent of the defendants. The. consent decree and the sale 

thereunder: gave the purchaser as good | a title as- he would have 

* had at à sale held in execution of. the decree under contest. 
. The ‘appeal fails and must be dismissed. with costs. 

Against this decision, the defendant No. appealed under: clause 
i5 of the Letters Patent. - Pit s 

Babú Ramdayal Dey for the Appellant. 

» Baba D. L. Khastgir for the Respondent. Mae s 

. The judgments of the Court werd as follows : í a 


l Mookerjee, A. C. J.— This is an appeal andar clause 15 e the 
Letters Patent from the Jüdgnent of Mr. Justice Newbould i in a suit 
for ejectment. 


a 


ok 
ee 


ae, 


"The plaintiff; téspindent is the Mar of the property in liti- 
gation. He sued the,rdiyat under him’ for. recovery of arrears of” 
rent, obtained a decrée and ‘purchased the raiyati holding at the exe- - 


cution sale. »He could not however obtain actual possession, as the 
appellant, claimed. to; be in occüpation as. usufructuary- mortgagee in 
possession from an dnder-raiyat. The plaintiff thereupon instituted 


+ 


this suit for recovery of possession. The defendant denied'his title ` 
. as the superior landlord, which, however, has’ been fully ' made-out. 


, The defendant can thus resist the ca for sjectment, only upon 
" 0) 091420 C. L- Je 5482 a ; pO ae 


n “4 ^ 
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Nasarat All. 
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, the Letters Patent : Kausalia v. Gulab (4). 
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. proof that he has acquired a good title under his alleged usufruc- ) 
, tuary mortgage; but this he has failed to establish. The under- 


raiyati interest was prima facie not transferable, as is clear from the 


decision in Bonomali v. Koylask (1), which was followed in Amiren «^ 


nessa y. Jinnat Ali (a). As the under-raiyati interest was not traps- 
ferable, the appellant, as-the usufructury mortgagee’ in possession 
thereof, acquired no title and the plaintiff has rightly e awarded < 
a decree for possession. . " 

The appeal is consequently dismissed with-costs, - 

Fletcher, J.—I agree. un 
A. T. M, mS We Ei Appeal dismissed, 


(1) (1878) I. L. R. 4 Cale. 135: > | ; 
_ (2) (1514) a0:C- L. J. 548; 19 C. W. N. BLE, R. 42 Cale. ‘gt. , 





b alise: Sir yo Mookerjee. Knight, Acting Chief Justice, and Sir 
Ernest Edward Fletcher, Knight, Judge. 


: BROJENDRA CHANDRA SARMA i 
T. 
PRASANNA KUMAR DHAR AND” OTHERS." 


Limitation — Limitation Act (LX of 1908), Sch. Ì Art. nct by oihar 
as natural guardian-——Letiers. Patent appeal—Civil Eroredwra Code (Act Yor. 
1908) O.41 R. 22, if applicable—Cross-objection. 


_A conveyance by a mother 3s a natural guardian of her son’ 8 property, i is void. 
able and not void : Sham v. Gadadhar (1) followed. Bachchan Y v. Kamia (2) 
dissented from. Mata Din v. Sheikh Ahmad (3) explained. an 


A suit to set aside such a ‘conveyance by the som, is governed by article 44, 
schedule I of the Limitation Act. 


Rule 22 of order 41 of the Code of Civil Procedure’ (which' deals with filing of, 
cross-objection by a respondent), i is not applicable to an, „appeal, under clause ` 15 of 


1 
, 


* Letters Patent Appeal No. 102 of 1919, against the decision of 'Mr. Justice . 
Newbould, dated the 29th April, 1919, in Appeal from Appellate Decree Nd. 366- 
of.1917, against the decree of F. W. Ward, Esq., District Judge of Tippera, 
dated the 28th November, 1916, affirming that of Babu Saroda Kumar Sen Gupta,- 
Munsiff, rst Court, at Kasba, dated the 22nd January, 1916. E r 

(1) (1911) 13 C. L. J. 277: E " (2) (1910) I. L. R.:32, All. 392. 

© (3) (1913) 15 C. L. J. 270 ; I. Le R. 34 All. 213. : 
' (4) 899) I. L. R. 21 All. 297. 
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"Appesl- by ithe. Plant and eros objection By the Purchaser 
_ Respondent. - E Soom ae " ; 


Suit to recayer: possession ái the property. conveyed during: his 
, minority by ‘his mother. and uncle, `` i 


x The. suit "was decreed’ in, fulls by both. the lower Courts. On 


second appeal, it was, decreed as to two-thirds ‘share ir Be follow- 
-ing judgment of a | AS 


Newbould, J.: ' The plain § n this case - Cai for: recovery 
of  posséssion on declaration of his title to one-third share of a cer- 


OC. tain taluk: The facts’ of the case'are as, ‘follows ; There were four 


TE i 


l 


brothers Joy Chandra father of the plaintiff. Brindaban, Sarat who 
"had two sons Atul and Udói, 'and Ishan. * Joy Chandra died leaving 


.8 Widow defendaát No. Ei and a, son the plaintiff. The -Case turns 


, on the effect of. a document executed on 7th Bhadra 1311 B. S.. 


- 


At that time the two, brothers Sarat and Ishan were also dead, Sarat 
having left the two sons named. above who were both minors, and 
Ishan having died without any issue. By this document the: plaintiffs 
` mother as his guardian and Brindaban for himself and as guardian 
' of his minor.. nephews Atul and Udoi' transferred the property in 
suit to the principal defendants. ` The plaintiff brought this suit to 


recover possession ‘on the allegations. that the property had ‘been 
~ purchased by his father alone, «that ` his father’s. brother had no" 
' interest insit and that the sale referred to did* ‘ot affect ‘his interest 
, as it was not. made for any legal’ necessity. .In both the lower. 


' Courts the case was fought out on the issues, rst, whether 
“the property which ` was purchased in the'mame of the plaintiff's 


father was purchased ' for himself or‘ for the. benefit of the four’ 


brothers and, secondly, whetliet. there was any legal necessity ` for 
the sale: to the. piincipal defendants. ` Both Courts found. on 'thele 


issues ‘against the defendants. The ‘issue of limitation was raised 


S 


^s : N NS / 


' and argued i in the first: Court only on the ground : ‘that the suit -wasg 
not: brought within 12 years from the date of’ the plaintiffs dis- 
~ possession ; but the, point Was. mot pressed as the suit was evidently 


. ¿brought within that period. „Before the. lower appellate: Court no 


pleg of limitation appears to have been raised. at all. 


Before nie, _however, - on. behalf. the: appellants it is contended. 
that article 44 ofthe Limitation Act- applies and the plaintif cannot ` 


succeed | ashe has not come within three’ years of the date of his 
attaining majority. dt is conceded on behalf ọf the respondent 


. that if this, article applies the suit must be barred and that the plaintiff ` 
attained majority more: than: three ' years “before the institution ` of 


a a ` 
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the uit. On behalf of the appellants great reliance is placed ona 


. case (Krisknadhan Bhattacharjee v. Sris Chandra, Bhattacharjee. 
Appeal from Appellate Decree No. 3132 of 1914, decided. on a4th ` 
i May, 1916; by Mr. Justice D. Chatterjee:and myself) not reported. 

- in'any of the recognized Law Reports. In that case we held “A sale, l 


by a guardian is only voidable and is valid until avoided. This avoid- 


` ance must be by a suit within three years under article 44 of schedule 


I of the Limitation Act. A& the ward cannot recover possession 
without avoiding the sale, his "Hight to recover possession is also 
gone” ; and then reference is made to the decision of the Privy 


: Council in the case of Gnannasambanda Pandara Sannadhiv. Velu 
Pandara (1), where their Lordships of the Privy Council said 


“Chokalinga attained majority in 1880 and had by article 44 of the` 


_ Act three years for suing to set aside the sale by’ his guardian, ' He : 
`~ did not do so and by section 28. of the Limitation Act his right 


became extinguished." Of the other rulings cited on behalf of the 
appellants I do not think it necessary to refer to any except the case 
of Skam Chandra Dafadar v. Gadadkar Mandal (a). There at 
p. 282 it was held: "In'so far, however, as the case of an alienation 
for consideration by the natural guardian of an infant is concerned, 
the decision of the Judicial Committee in Gnannasambanda 


Pafdara. Sannadhi v. Velu Pandara (1), supports the view that the 
. transaction is voidable and has to be- avoided vithin the period ' 
prescribed by article 44." . d , p 


» On behalf of the respondent reliance i is sd. on the decision 
of “the . -Privy “Council in the case of Mata Din v. Sheikh Ahmad 


,Aiüi(3) But that was a case in which it was held that the persons 


who made the sale purporting to be guardian of the minors were 
not in law guardians and had no legal power to sell ‘and that 


article 44 of schedule II of the Limitation Act had no application 
to a case where the sale was effected by a wholly unauthorized : 


person. It cannot be said that the mother of the plaintiff in this 
case, thé. plaintiff being a Hindu, was'wholly unauthorized to sell. 
The case of Sidhu Sahu v. Gopi Charan Das (4) has also been 
cited. But that case only supports the proposition, that is ‘not 
disputed in this case, that where a deed is ad initio void it is not 
necessary to set it aside. Here the whole contention on behalf of 
the appellants is that’ the deed in “suit is voidable and not void, 


Lastly, reliance is placed on the decision of the Allahabad ions 


(1) (1899) I. L. R. 23 Mad. 270. (2) (1911) 13 C. L. J. 277. 
(3) (1912) 15 C. L. J: 270. ` (4) (1912) 17 C. L. J. 235. 
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ity, 


vos ext] E "x dioi ook: 


Court in- Bachchan Singh v. Kanta Prasad ay In that “case he 
following remarks of the Madras High Court in’ Unni v. Kunchi: 


Amma (2) are quoted - and followed ’> "Such are the cases of a 
guardian ofa minor, the manager, of. a. Hindu: family or the sonless 


widow in a divided Hindu family." In these CASES, ` „as was. argued , 


s by the appellant’s şakil; it is notónly not necessary, but itis not 


' possible, to have the instrument of alienation ‘cancelled and delivered 


up, because, ‘as between the parties to it, it may be a perfectly 
valid instrument. Al that is E is a declaration: that the 
plaintiffs interest is not affected by the instrurfent, «and that decla- 

- ration is merely antillary to the -relief which" may "be granted by 

: delivery of į possession." That case and ‘other cases cited in the 

T judgment ‘of the Allahabad~ High Court seem to be in the res- 
pondénť’s favour ; but, as there appears to me to-be: direct authority 


» to*the contrary in the’ decisions of this Court, I cannot adopt the. 


view taken by the Allahabad Court on this point. I must, therefore, 
hold that so far as this deed: of 23rd August, 11904; As voidable the 
plaintiff's suit is Barred by limitation, ‘ 


As regards the last .point to what extent the deed i is p 


“I think the contention of the respondents should be accepted. The ` 


..kobalá treated the property asif it had been the joint property of 


he four ‘brothers ; and though. it did not expressly- say: so, having. 
regard to the fact_ that ‘the -appellant’s case throughout was that this ` 


was a propérty of the four brothers and that Brindaban had a right 
to transfer his own share and the share of. Sarat’s sons as their 


guardian; the, defendants cannot now say that the plaintiff's mother’ 
purported to transfer by this deed moré than: one-third as the. pro-. 


_ perty.of the minor. "Taking, this view and having regard to thé find- 

; ing'of fact as to title, the deed so far as it purports | tó transfer more 
' than the plaintiffs share is void since neither Brindaban nor Sarat’s 

- sons had any interest in the property. So far as the mother pur- 
ported t to transfer the pláintif?s one-third share, the deed is voidable 


~and in respect of that share fhe. plaintiff's claim . is. pare WI limi- ' 


tation, for the reasons mentioned qbove., up: 
"^ The result is that. ‘this appeal i is decreed and the decrees’ of'the 


lower Court modified to this 'extent that the plaintiffs title fo such - 


» right to, get possession. of ‘two- -thirds: share , of. the: ptoperty in suit 
wil be declared. As this plea: ‘of the^ appellants. was not taken in 


either of. the lower Comair no order as to costs Of this 
appeal, ^" - : ur 


. "dao L.R.g2Allesga, C07 ay Goo] ELR. 14 Mad. 267 - 
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Against this decision, ‘the plaintiff preferred an, appeal under 


clause 15 of the Letters Patent and the defendants, cross: Objection, 


Babu | Ramgati Sirrar for the Appellant. ` 


vU Babu Sasadhar Roy for the Respondents. > Ea 


The judgment of the Court was delivered by ' m. : 
Mookerjee, A. C. J. — This is an appeal under clause 15 of the ; 


-Letters Patent from the judgment of Mr. Justice Newbould, in a suit - 
brought by. the appellant to recower possession of^a property con- Ei $a 
s veyed during his minority by,his mother and uncle on the ard. 


1 


August, 1904. > Sa cs re 
The -case for the ‘plaintiff is that the property belonged to his . 


- father and that there was ne occasion for its transfer by his mother ' 
' who was his natural guardian. The case for the purchasers is that 
'* the property belonged to'the joint ann d and that thers was legal | 


necessity for the alienation. } 


M 


The Court of first instance and the Subordinate Judge have c con-.. 


l currently found that the property did not belong to the family but 
; was owned exclusively by the father of the plaintiff. "The Courts 
have also found, that there was no, necessity for the sale. In this’ 


view, the Subordinate Judge i in affirmance of the decree of. the Court 
of first ipstance has decreed the suit. . 


Upon appeal Mr. Justice Newbould has held that in reapect of : 


— - an one-third ‘share, the áuit is barred by. limitation under article 44 


of the schédule to the Indian Limitation Act. ‘In this view he has‘. 
dismissed the suit with’ regard to an one-third sbare,: and main-. 


"tained the decree as regards the remaining two-thirds share, | 7! 


The plaintiff has contended, in support of this appeal, that the’ 
suit is not barred under article 44, inasmuch as the transfer was not . 
voidable but: void, and he was consequently entitled to récover pos- `, 
session within twelve years ' from the: date of alienation. ‘The res- 
pondents have preferred a memorandum of cross-objection, with re- 
gard to the two-thirds share, and have argued that the entire claim ` 
is barred by limitation, We are of opinion that the memorandunr , 
of ‘cross-objection cannot be entertained. Rule a2 of order XLI of ' 


, the Civil Procedure Code is not applicable to an appeal under clausa . .. 


15 of the Letters Paterit : Kausalia v. Gulab (1). The cross-ob- 
jection must, therefore, be dismissed. - ok fe 
' "As regards the appeal, we are of opinion that the conveyanceiof 


: the’ 23rd August,rgo4, in so far as it was a conveyance: by the , 


W (1899) I. Le R, 21 All. 297. 


4 


s 
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oderat the” plaintiff; was voidable and n not ui This view is Civi. 
_ supported by the authorities reviewed in the case of Sham ‘Chandra 1920. 
Dafadar ` v, -Gadadkar “Mandal (x), where reference is made Brojendra 
amongst others to the earlier decision of the Judicial Committee ~  ». 
in Gnanasambanda v. Veli Pandaram (2). The same view has oe 


t. ^ sifbsequently been adopted in Bombeyin the case of Mahableshvar wee 4. C. F 


Krishnappa v. Ramchandra Mangesh (3) and in Madras in the case 
` of Muthukumara Chetty v. Anthony Udaydr (4) > 
Our attention, however, has beèn ‘drawn to the decision of the 
: Allahabad High Court in" Bachchan ‘Singh N.- Kamta Prasad (5) 
. Which i is in favour of the conteiition put forward. ‘by the appellant : 
but we ‘are ‘not prepared. to` follow it, as it makes no reference to 
article 44 of the second-schedule to the Limitation Act. — . e 
“Reference ; has firially been made to the decision of the Judicial 
Coffimittée i in the case of Mata Dini v; Sheikh Ahmad Ali (6) where 
the alienation was by’ de facto guardian who had no legal status 
as guardian. "Lord Robson pointed out that, in such. circumstances E NN 
article 44 (which prescribes a period of three years within which & 
_ Ward who has attained majority may get aside a sale by his guardian, 
. the time" running from the date:of. the ward's majority) had no ap- . : 
plication, because the sale was effected not by_a guardian ` but by a^ 
wholly unauthorized person. In‘ the case before us, as the transfer. 
was effected by & guardian, article 44 is applicable.. We do not,. 
however; express an dpinion.. on-the question, whether in the view 
adopted by Mr. Justice Newbould he should . not-have dismissed the 
entire suit. -We need only hold on the appeal by -the. plaintiff that 
thé deciée.i in 80 far as it lias ‘been mans against | him i is well founded" 
and must be upheld. 7 


g : As. the appeal has failed and the cos obiection has been 1 res. ` 
jected, there will be no- order as to. costs, 3 


M T. M, RN . L. P. Appeal dismissed : Cross-eljection 
i gs. Ee rejected, 


` 


É W gin) 13 c. L.J. 277; i aa eee 

y: (2) (1899) 1. Ly R. 33 Mad: 271 j L. R. 27 I. A. 69." Mey 
=) (1913) L. L. R. 38 Bom.94. —. EC (1912714) l L. R. 38 Mad. 867. (875). 
"'(5) (1910) I. Le R. 32 All. 392. . J 

- (6) (1912) 15 C. L. J. 270; 16 C, W. N. S08] L.R s4 All 313. 
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CRIMINAL REVISION. 


. Before Sir Asutosh Chaudhuri, Knight, Judge, and Mr: Justice 
Newbould, 


3 


"THE INDIAN IROW-AND STEEL COMPANY x "P 


v. 
PANSY GOPAL TEWARI, AND OTHERS,* 


M 


\ 


Criminal Procedure Code (Act V of 1898), Sec. 145— Possession —Righi to carry 


^ on boring operation in a mousa—Complicated questions of title and fosses- : 


. sion—Constructive dossession—License fo dig sminerals—Profit a prendre— 
Difference of opinion —Senior Fudge’s opinion prevails: 


Fer Chaudhuri, F. (Newbould J. dissentiente) : In proceedings | under section 


145 of the Code of Criminal Procedure, the Court has to find actual possessione 
|. Per Newbould, F. :' Section 145 of the Code of Criminal Procedure is appli- 


cable where the report shows that there is a likelihood of a breach of the peace 
and the dispute concerns land, If the Magistrate is unable to find possesslon, 
be will act under section-146, if necestary. 2 


Per Chaudhuri, 9. :- When a party claims under a Horat or agreement 
the right of doing certain things over a large extent of territory, the performance 
of acts under such alleged right in one portion of ‘the ground over which the 
right extends, although it may be'good and sufficient for the purpose of keeping 
‘alive that right so as to be an answer to the plea of limitation raised in a civil 


“suit, is not of itself a sufficient possession on which the Magistrate’s order under 


section 145 may be based for the purpose of forbidding in a distant locality 
acts not necessarily in conflict with such possession, though at variance with the 
right. The Magistrate is not the proper forum for determihing such questions ; 
Bejoy v. The Bengal Coal Company, Limited (1) followed. 


In such a-case, the Magistrate is to proceécd uncer section 107.0f the Code of 


Criminal Procedure. 


` Proceedings under section 146 of the Codé, with regard to a large mouza, 
will cause great injustice to tre persons in actual occupation. 


Per Curiam : In cares of difference of opinion in matters coming under 
section 145 of the Code, the fenior Judge's opinion prevails, as the jurisdiction 
exercised by the High Ccurt is under section 107 of the Government of India Act 
of-1915, and not under the revisional rections of the Criminal Procedure Code.: 
Moniram pi 7» Mirjan (3) followed. nx 


- Er 3 ata z = ` 


* Criminal Revisions Ncs.,847, 863 and 870 of 1919, sgainst tke order of Babu 
Suresh Chandra Deb Ray, Sadar Sub-divisional Officer, Suri, dated the 1st of- 
September, I919. . . - 


2 ` 
3; -— 


(1) (1875) 23 W». R. Cr. 45: 
(2) (1919) 31 C. L. J: 183;24C. W. gp °" 


^" 
Sr 
y 


e 
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Per Chaudhuri, 9. + It is sot. the fanétion of a crlistnal Swe into CRIMINAL: - 


complicated questions of title and possesion includiog that of adverse possession 1919. 
^ amd of constructive possession of wide areas Inferred ‘from actual possession of wr 


limited aréas, based upon disputed contractual tights" and obligations and cons Ba Inm SER ix 
. tested by independent claimants. |. - ~ ^ v. 

"A license to dig minerals, confers no “estate or ‘interest in the soil or mine Haase Gopal: 
containing them. Nor does it confer any eatafo or interest in the minerals before 
they aro actually gotten A license to dig minerals coupled with a grant to carry 
them away, Is a profit d prendre, an incorpordéal hereditament Tying i in grant, and, 
if exercised hy an actual taking of possession, it may be the subject matter, of use 

(o. and occupation ; and, if exclusive, may be, and, even if non-exclusive, probably 
nay be, the subject matter of an action to recover possession. 
^, Where, what is actually in ` poseaston DE the partias, i is.not in disputo, ‘but 
what has given rise to tho dispute «between the parties, is the right to carry on 
boring operations in a certsln mouza, thé criminal Court has ‘po jurisdiction to 
go into questions of title and possession which will arise between the various . 
. parties claiming and interested in the land both surface and haderground. _ " 


Application under section 10j- of Cine Government of India Act 
of gl 57 AEN s E 
Proccedings . under section Cs of the Code o of: Criminal Pro- «oe 
.cedure | . . - i E , 


"The material fácts appear from the judésient. P 7 sU +. 


Babus Dasarathi Sanyal and Manmatha Nath h Mukherjee io thé 
Petitioners i in No. 847. : : 


£ 


- Babus - Alulja Charan, Bose, ‘Sarat. Chandra Bose, Probodh 
Chandra. Chatterjee, Bir Bhusan Dutt, -Mritunjoy Chatterjee and 
2 Jyotish ‘Chandra Pal foc the Opposite Party. 


. Babus. ' Manmatha Nath Munere and Panna Lal Chatterjee 
for the Petitioners in No. 863. _ » 
“Babus _Manmatha -Nath Mukherjea and Satindra Nath Mijn 
for the Petitioners in ‘No. 870.50 © 2+ 
"Balbus. Atulya- Charan Bose, Bir. Bhusan Dutt and Mritrjy 
j Chatterjee for the Opposite Party-in No.-870.: " 


`The judgment of the Court Was delivered bs 


: Chaudhuri, J „—In these-three matters Rules were “issued on the December, 22. 
same day. practically based on the same fácts.. They arise out of 
some boring operations in "Mouza Parsundi comprising of about 
5000 Bighas of. land (4906- according tó the revenue survey). The 
` Tron and Steal Company, who are ‘the first party in the proceeding 
under section -145 initiated ‘on the “roth July xorog, obtained, as 
petitioners, Bus No, 847 on the following afeestont, namely, ih at 


xo 


P 
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Can; aL. -the Maharaja of Burdwan was the -zemindar of thie Mouza:and sole 
n" ‘owner of the’ mirerals . and mineral rights therein. Oa the gth 
' The Indian I Íron and "September, 1839, he granted a ‘puthi settlement of the mouza to cer- 
teal Compad. . tăind persons shortly referred to ‘as the Chatterjis and Misras. On 
“Daoso Gopal. the sth April he authorised qne E. J. Seth Sam on behalf of the ` 
NS Chaudkuri,-¥, Parstindi Mining Syndicate to go on with boring operations in the 
— ` mouza pending execution, and ` registration of a formal document 
and Seth Sam in'his turn ow the rath April, 1918, authorised the 
petitionfrs to-carry en boring operations ctherein -in a similar way. 
On the -27th  ‘September,-1918, the “Maharaja ‘granted Seth Sam à 
fornial document and Seth Sam in his turn executed and registered: 
‘a similar document in {avolir of’ the’ petitióners on the 28th April 
"1919," “confirming thé authority given | fo them on the rath April, 1918. 
l The petitioners furtli&? allege that they were peacefully and uniater- 
‘ruptedly carrying on boring operations in.the mouza.and were “In 
E possession thereof, both surface and underground, ' for boring pur- 
poses by bringing boiler and boring instruments, fitting machinery, 
= m" _ building bungalows and-cooly huts, -driving bore-holes and bringing 
: ` out coal'and exercising various" other” acts of actual possession in 
f e^ other ways": that thé -place where boring operations were actually: 
i going on, having been claimed- by' Protap- Chandra Mandal and 
others as mokuraridars the petitioners had acquired all their rights 
inclüding mining and mineral rights if any by documents dated 4th 
. December, 1918, and rst February, r919. The petitioners. further 
allege that one Mt. Sampson of H. V. Low & Compahy had joined. 
bands with the -putnidars and lad obtairied 'an. amalnamah 
from them on the zand Jdnuary, igtd, to carry on boririg operations 
, in the said .mouza anid that he had commenced boring operations 
on the 31st March, 1919, in another part of. tlie mouzà : that he had > 
"e prevented carts carrying coal for the petitioners at a place- outside 
the mouza about three miles from their boring site and a breach of 
^-the peace being apprehended and ‘the petitioners. informed the 
' police and that the police. thereupon submitted report ^ -—. € 
On the roth May the Sub-Divisional Officer ofa Suri passed an 
: order under section 144,Griminal Procedure Code based upon the 
zu, , police reports dated 6th April, rgrg; and 16th’ May r9rg to the 
MO Wars ` effect that a breach ofthe peace was likely at.any moment. There- . 
ana upon he directed . both parties to abstain from “aping any thing e 
uu which might cause a.breach of the peace. - i 
f On the 8th July, 1919, he passed a fresh order that as the. first 
- party was trying to comínit a. breach of the peace in coünection:with 
M ws their boring. operations they were to be stopped ae) them on, | . 


- - 
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-` On the gth July. the Deputy — of "Police reported CRIMINAL. 
that he bad. failed to effect an amicable settlement that ‘Both parties: 1919. 
were strong and apparently irrevocably imbued with the idea of >.) aue ard 


'e righteousness of their claim and _ possession and. as a breach of the Steel Company 


t 


e 


S 


‘peace was likely it was, necessary to take 'action under section 107 Banso Gopal. 
or 145 Criminal Procedure Code as soon as possible” and thereupon Chaudhuri, F. 
. . proceedings under “section 145 were taken on the roth July by the — 
' Sub-Divisional Officer "in respect af such portión.of.Mouza Par- 
: sundi where the parties ‘had set up their boripg operations and all. 
land in and around such places which they intended to be used for 
‘the boring operations." "The order proceeded ‘then : “Let all these 
lands be attached by the. police till the disposal of this case. . Let 
copies of the’ -proceedihgs be served on. the -parties .as well as ‘the 
langs.in dispute and all other ;places according to law.? 
- . The putoidars and Mr. Sampson and his ‘employers were named 
as thë second patty. They put in a, ‘petition for amendment of the 
order and the proceedings were accordingly amended on. the rst 
August, 1919. Other names were added and. the boundaries of the 
.entire mouza Parsundi were given as being the boundaries of- the . 
subject. matter of ‘dispute.. The dispute was ‘mentioned as “Con 
- cerning certain -boring operations carried onin mouza Parsundi* 
. and the parties were directed.to put in. written statements of their 
- , claims regarding the fact of actual possession of the land in dispute. 
.On the, roth August the parties appeared and further applications 
` were made for addition of parties on- behalf of the second party and 
the same were granted -and the procéedings. were again amended. 
"The dispute was mentioned as “Concerning certain boring operations Y 
carried on at Parsundi, :for possession of the underground coal and 
- other mineral . products . in the said. mouza.” It also directed that 
_ Written statements were. to: be: put-in to. the respective claims of the 
parties regarding ‘the fact of. actual possession of . the land in ales 
"putes . - "o E à 
On that day- ita. petitioners pút in.an: objection paints the 
maintainability of the said proceedings. contending - that the only * 
overt act . from. which a breach of. the peace was. apprehended pro- 
_ ceeded from.the' ‘side of, the. second party, ‘namely. obstructión to 
carts cairying coal for the petitioners, . and that action should there- 
` fore be taken under ‘section 107. -Criminal Procedure Gode and that 
no proceedings under Section-145 were maintainable’ as thé police ` 
= report did not disclose. any dispute as to^ “possession. of the.entire 
- mouza, but- only. às to-the boring.-operations carried on in certain 
— potlions of . the sdid-touzv -and that the- proceedings if at ell main- 
` : V ue e 
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tainable sux be confined to those portions. They further con- 
tended that the zemindar alone was entitled . to the minerals. and 


mineral:rights .and having been authorised ‘by the zémindar and: ' ` 


. having carried on boring operations were in actual possession’ 
thereof and the second party having’ been mere wrong-doers claim- - 
ing title through . the" putnidars who lad no right to the minerals . 

` and mineral rights could not be said to-have such a claim. to. puer 

` sion as would justify proceedings: "under, section 145. 


2 The Sub-Divisiongl Magistrate overruled these ‘objections and 
again amended these ‘proceedings mentioning that the dispute was 
“Concerning. certain boring operations carried on in the mouza for 
possession of the underground coal and other mineral products i in, 
the said mouza” and written statements were again directed- to be 


duced on-the rst September, 1919. The “petitioners filed a list of 
26 witnesses to be summoned on their behalf. ý 

On the rst Septémber, 1919, the second party verbally. applied for 
a further amendment which- was objected to by the petitioners but 


: the Sub-Divisional Officer amended the proceedings for the fourth 
“time stating that the dispute was “Concerning ` possession of the . 


underground coal and _other mineral products i in the said mouza” 


. filed regarding the fact of. actual- possession of the land in dispute. : . ` 
Written statements were filed and évidence was directed.to be | pro- d 


and the parties were directed to put in written: statements of their . 


- respective claims vegetding the, fact of actual possession of- the land 


; indispute ^. b 
- The petitioners applied for the inclusion ‘of. the mokararidars - 


whose rights they. had acquired -as additional- parties, which was . 
refused. The mokararidars themselves applied’ tobe added and. 


they. were also refused on.the rst September, 1919, which is the sub- 
ject matter of Rule No. 870. They alleged that they were vitally 


interested ‘in- the subject ' matter and that if the Maharaja ` of- 


Burdwan had not got the mineral and mining rights they as moka- 


raridars had them and that they ‘had. transferred such rights tothe ` 


first party petitioners, ` 
The third Rüle relates to the applications of one Soshi Bhusan 


- Tewari as one of thè lakhrajdars of certain portions of the mouza; `. 
^ a It is quite clear that the dispute i is as regards the right to carry 


on boring 4 operations in the said mouza. "The first party petitioners 
claim such right upou a grant by the zemindar that Sampson, that 
is to say, Low and Company on the otlier hand claim-a similar right 
from the putnidars. The issue as between the zemindar and the 


putnidars is as to whether there being do express mention of mining ' 


* 


». 
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rights and Enek in the grant by the zemindar tosthe putnidars 


' as alleged by the'zemindars, the putnidars are-at all entitled to such, 
Tights. - The- zemindar relies upon the recent Privy Council rulings 
? and asserts that the putnidars have no such right The putnidars 
* ‘allege’ that they have been,in possession of ‘the mouza from long 
before 1839 and prior to the- deeennial settlement ; that one 
Mritunjoy Chatterjee had executed a registered kabulyat in favour 


` of the ,putnidars in December 1907 in respect of the underground 


rights of Nij Mouza Nakrakuda which includes mouza Parsundi 
and that Mritunjoy had let out such rights to the Indian 
Mineral Syndicate in March, 1917 (blurred) ‘who in their turn 
bad leased them out to the Tata’ Iron & Steel Co. Limited and 
that Company were “In possession of the mouza; both ‘surface and 
sub-soil, by bringing boiler, boring instruments, fitting machinery 
and building bungalows and coolly huts, driving vehicles, sinking 


shafts and bringing out coal and exercising other diverse acts of. 


actual possession since June 1917 : S that Low & Co. had taken a 
settlement of the surface and underground rights of Mouza Parsundi 
from the putnidars the Chatterjees and mokararidars the Misras 
and have been“ In peaceful and- undisturbed possession by making 
borings, sinking shafts, raising coal and testing fire clay and digging 
stones :” that Low & Co. having derived their title from the putni- 


. dars were exercising actf- of -possession, and were ‘In actual pos- 


session of the minerals of the whole mouza by making borings and 
sinking and ‘raising’ fire clay and ‘coal and other minerals since 
“January X919." -They contended that the sole question for deter- 
^ mination. is as to Who was in actual possession of the disputed land 


~at the time of, the initiation of these proceedings. The second party 


say timat the first ` party have not carried on any boring operations 
although they may have collected machinery and men for that pur- 
pose but that they themselves had bored in at least four diffarent 
places and that two of their shafts-were about go and 116 ft deep 


a fact reported to- by the District Superintendent of Police on the 


gth July 1919. They. further contend that the dispute is as to tha 
right to carry on boring operations over the whole of the mouza 


and. not ‘in respect of portions in which boring operations are said | 
to be going on and that it is not possible to give the boundaries of.: 


the separate plots where: the boring operations are | said to be going 
-on and that these, proceedings sous therefore cover the whole of. 
the mouza, —— 

The mouza was. originally let out - to vulsidau : The putnidars 
have leront poet to mokuraridars. and the cere have 
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_ tenants under them. The: mouzi is a very nia one, The surface ` 
Appears to be ih the actual. possession of tenants. : 
` The first party contends that there has been no dispute with ^ 


regard to the boring operations carried on by the second party,which - i 


have not been interfered with and say that they do not intend tointer- - 
fere with their boring operatiots where they are "being carried - off: 
that so far as their own boring operations are concerned the tenants _ 
at the place do not object ; thatthey have gottheir consent : that there 


^ was no dispute between ‘them and the tenants who are in actual - 


possession of the tracts where they were carrying on their boring. 
operations. Mere recital of the above facts shows that thd question ' 
oft title in this matter is oné-of considerable difficulty in this case and 
involves a construction ofdocuments, determination of rights of land- 
owners prior to the decennial settlement and after the permanent ` 
settlement, and the , Consideration of Privy Council cases. Itulso- - 
"involves a consideration of, what is “meant -by possession in such. 
matters and the difference- between actual and : constructive possession : 


- in the case of mines and minerals.: -The fact -that -the proceedings 
“were amended four ` times shows: that.the Magistrate had difficulty i in 


his own mind as to how to word the-nature of the dispute. The dis-~ 
pute is not-only as between the-zemindar and the putnidars but also 
‘between the putnidars, mokuraridars, alleged lakrajdars and: actual 
tenants. What the Court has to find.in : proceedings "under section ` 
145 is actual possession only: Actual possession: of the- surface 
where the boring operations may have to be carried on -is presum- — 
‘ably in the tenants on the land. -Finding of such actual possession. 


- will ‘not help the matter at all. “Sinking of a shaft and touching coal ` i. 


may be’said-to give title to the under-ground seam, but it is not for: 
a criminal Court to deal with these matters, It is not the function- 
of that Court to-go into such complicated question of title and pos 


. session including that of adverse possession and. of constructive 


possession of wide” areas inferred from actual possession of limited. 
‘areas, based*upon - disputed contractual rights and obligations "and. 
contested by independent claimants. The actual- disputants do not: 
hold mining. leases bat merely prospecting licenses. . We have seen 
copies’ of "the “Amalnamah - of ‘the second party and the prospecting. 
licenses of'the-first party.: ‘A license to dig minerals confers no-estate~ 
or interest in:the soil or mine containing them. Nor does it confer 
"any estate or interest in the minerals before they are actually gotten. ~ 


^ A license to „dig minerals coupled with a grant to carry them 


away is: aiprofit a predire, an incorporeal. hereditament lying. ingrant, > 
and" if exercised - by an actual. taking of possession it may be the S 


` 
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subject matter of use and occupation : 'and (if excltisive) - may- be, CRIMINAL, 
„and (even if non-exclusive) probably may be, the subject.matter of — 1919. 
an action to recover possession. >, LET The Tadlan Iron and 


The ‘documents SO far as we have seen-them give the holders a Steel Company 
, right to bore and in the event of their' finding coal certain terms Basso Gopal. 
are to, be arranged between the parties and leases granted. I do Chandi 5. 
'* ' mot think that in a case like this the dispute is one concerning land i 
involving a question. of actual possession. What is actually in pos 
session of the parties - is not in dispute but what has'given rise to 
the dispute between the parties is the right claimed by the first party 
i . ‘petitioners and «the second - -party . Low & Co., to bore holes for 
prospecting purposes over the entire mouza. - I do not think that 
^ the Court has jurisdiction in a: matter ef this character to go into 
questions of title and possession which will rise between the various ` 
parties claiming and interested in the land both. surface and under- 
ground. R 
A somewhat similar case is that of Bijoy ‘Nath Chatterjee v. The i 
Bengal Coal Co, Ltd. (x). The learned Judges there held that 
although Courts are anxious not to unduly tie the hands’ of Magis- 
` trates who ate responsible for maintaining the.peace, the High Court 
- has always so construed the provisions of section 530 (corresponding - 
to our présent ‘section 145) and the corresponding provisions of E 
" earlier enactments on the same subject, 88 to take care that the 
' Magistrates do not volunteer decisions on questions properly cog- 
nizable by other Courts and unnecessarily complicate investigations 
. which afterwards ‘take place in these Courts. That case related . 
: * to a dispute regarding the right to dig for coal on some land com: 
prised within the limits of the. mouza which belonged to the 
‘proprietors under whom both the contending parties claimed. \In 
. that case the question of actual possession of the whole mouza was 
raised and it was asserted by one party that they Were in possession . 
of the whole of that property. It-wasclear in, that case upon the 
terms of the document relied upon that.all that the Coal. Company: \ 
; took under the grant was the right. to dig for coals under such — - 
'' portions « ‘of the estate as might be found fit: for the ^ purposes. Such 2^; 
. right was distinctly limited to purposes ancillary’ to the "working of 
coal underground. "The learned Judges there say that the jurisdic- 
tion of a ‘Magistrate under section .53o is defined in these words 
“that if he is gàtisfied that a dispute likely to induce a breach of the . 
^ peace exists concerning any land or the bounderies of any land or 
concerning any ‘houses, water, SN cd .or other eee of 
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jana within the “limits of his jurisdiction, he” is directed without 
reference to the merits of the claims of any party to a right of pos- 
session, to proceed to enquire and decide which party is in posses- 
sion of the subject of dispute.” It is practically the same thing under 
‘the present section. The learned Judges held that the possessiqn 
in regard to which a Magistrate's jurisdiction under section 5 3° 
‘should be exercised must be of a real and tangible character. They 


‘thought that when a party claimed under a document” or agreement ' 
- the right of doing certain things over a large éxtent of territory, 
‘the performance of acts under such alleged right jn one portion of 


the ground over which the right extends, although it may be good 
and sufficient for the purpose of keeping alive that right so as to be 


_ an ‘answer to the plea of Imitation raised in a civil suit, was not of"; 


itself a ‘sufficient possession on which the Magistrate’s order under 
“section 530 may be based for the purpose of-forbidding in a distant ` 
locality acts not necessarily in conflict with such possession, though 


“at variance with the right They thought that the, Magistrate was 


not the proper forum for determining such questions, I take the 
‘same view in this case. 
One is always extremely unwilling to interfere with the orders of 


` a Magistrate who is the proper authority for maintaining the peace, 
. but I am of opinion that the same object can well be attained in 
“this case by taking proceedings uhder section 107 Criminal Proces 
‘dure Code. It is said that such proceedings may be infructuous 
‘as the men bound down may be immediately changed and replaced 
_by another set, There is no difficulty in binding down the principal 


officers in charge and any change in the officers can. be immediately 
‘supplemented by taking proceedings against the replaced men, 
Some vigilance js to’ be expected- from the authorities. There has 
been no disturbance of any kind for a considerable number of 


- months. -No doubt there is a statement in the report that men-had 


been collectéd on both sides ; but it is clear from the report itself 
that such men had been collected for the purpose of carrying 9n 
mining operations.. They are ‘not mentioned as /athials. and no 
reference is made that these then (coolies) who have been brought 


^ upon the land for the purposes of carrying on the boring operatioris 


‘have committed any unlawful acts. The only unlawful act men- 


` tioned is' the stoppage’ ofthe first party's cart by the second party 
` three miles away from the. spot where they were preparing to carry 


on boring operations, and outside the mouza-in question. 
T am sorry that my learned colleague i$ of. different opinion. 
He thinks that the natier is concluded „by the fact that the report 
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shows that there is ^a. likelihood of a bredth, of. ve peace and the , Caminat. 
dispute concerns land., He is of opinion that if the Magistrate is - 1919. . 
unable to find boaon he will act -under section 146 if DeCéS8RTy py, In M tae and 
and that at this stage we ought not to interfere. * I am of opinion Steel Company 

, that proceedings under séction r46,.with, regard to such a large Banso Gopal, 

. mouza may cause great injustice toʻ the persons in actual occupa- É 
tion. It strikes me also that, if proceedings under section 107 may 

be rendered’ nugatory by replacing . the ‘men bound down bya 
different sets of men, proceedings under section 145 may also be 
made nugatory by persons who.are not actual parties to these pro- 
ceedings. , All the persons “interested: inthe mouza are not before , 
the Court; “The ,mokuraridars and, E Painoa tenants - 
of tha whole mouza-are not before the: Court. - ‘ Ve 


Chaudhuri, Y. 


4 E 


While I feel that it is our, duty to süpport a Magistrate in orders + 
passed “by hia to prevent breaches _ of the’ peace it is'also a duty 
cast upon us to seé that proceedings are adopted ' which ` are simple 
in.their nature and which may - be summarily and expeditiously 
dealt with. I think that proceedings under section 107 ought to be 
adopted. We agree with the ruling. of this Court in Moniram ` 
Bewa v. Mirjan Sardar (1), that in such matters the senior Judge's i 
opinion prevails as the jurisdiction exercised *by this Court is under 
section foy of the Government of India Act of 191 5 and not under 
the revisional sections of the Criminal Procedüre Code. 


We direct that the proceedings under section 145 are to be set 
aside and that the Magistrate will take' proceedings ‘ander section 
107 if so advised. and if he considers’ same "necessary. ' All the three , 
| Rules.are made absolute. REN gh P 
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’ Before Mn Justice Teunon and Mr. Justice Walmsley. 


1 
DURL ABH CHANDRA KARAR 


* 


v. 
INDRAMATI T i S 


1 
Li 


Máintenance, order for—Order, enforcement of—Criminal Procedure Code 
(Act Vof. 1898), Sec. 488 Qc APSCU De id movable SEP), objection 
Procedure. 

In execution of warrant ed under section 488 (3)/of the Criminal Procedure 
Code, two cows were attached and an order for sale was issued. Before the 
Magistrate, the defaulting husband’s brother appeared and claimed that the cows 
were his. The Magistrate held a summary enquiry and,came to the conclusion 
“that the cows were the” joint property. of both the brothers zt 


On revision, the High Court advised the Magistrate’ to give the petitioner a 
further opportunity to establish his claim to the cattle in question'in the civil 
Court and next, that should he proceed to sell the cattle, the petitioner should be 
allowed an opportunity of bidding at the sale and only half, if that be the de- 


faulter’s share, of the sale proceeds should be retained against the balance due, 
from him. ai 


Application for revision under section 435 of the Code of Crimi- 
nal Procedure by the Petitioner. is 

The petitioner was directed to pay Rs. 19 5 for the arrears of 
maintenance due to the opposite party or return the cows within a 
week. . g . + 

The material facts appear from the judgment. 

Babus Narendra Kumar Bose and Amulya Kumar Bhattacharjee 
for the Petitioner. 


Babus Manmatka Nath Mukherjee and Satindra Nath ‘Mukher- 


^: jee for the Opposite party. 


The judgment of the Court was as follows : Le 


The application" on which the present Rule was graüted arises 
out of certain*proceedings taken under section. 488 (3) Criminal 
Procedure Code. In execution of the warrant ‘issued under that 
section it appears that two cows have been attached and the order 
against which the application is made is one which in effect directs 
' the sale of the said two cows. Before the Magistrate the defaulting 
husband's brother appeared . and claimed thatthe cows were his. 
The Magistrate held a summary enquiry and came to the conclusion 
that the cows were the joint property of both the brothers, 


* Criminal Revision No. 137 of 1920, against the order of Babu B. Ganguli, 
Deputy Magistrate of Howrah, dated the 7th February, 1920. ` 
~ ` i ] a 
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In | support of the Rule ‘it- has been, Staaten: et behalf of the 
petitioner that in execution of the warrant issued under séction 488(3) 


i ‘only movable: property of which the defaulter i is the sole owner may . 


) be attached and sold, and there i is "authority ` Tor this proposition in 


Tbe Queen Empress v. Sita Nat, Mitra (1). The reply of the 


opposite party is that an order directing the sale of movable proper- - | 


ties for the purpose of realizing fine or balance due under an order 
-made under section 488 is not a judicial order .and is not subject to 
revision, . This contention is supported by a. decision of this Court : in 
Queen Empress v. ‘Gasper (a), and we find from certain reported cases 
that the Madras High Court and also the High Court of Allahabad 


s have taken the sáme view. We do. not think it necessary to express 


'any.decided'opinion on either of thé two Questions of law that have 
been thus discussed ‘before us. Onthe facts found by the Magis- 
trate we think in the éxercise-of our discretion that we should not 


` interfere in this case with the Magistrate's order. It will be suffi- 
i cient to advise him that he should give the petitjoner a further op- 


portunity of establishing his claim to the - cattle i in question in the 
civil Court and next that should he proceed to sell the cattle the 


petitioner should be- allowed. an opportunity of bidding at the sale ` 


and only half, if that be the. defaulters share, of ` the sale proceeds . 
should be retained against the balance due fróm him. " 
The Rule is accordingly discharged. "RUM MAS 


^ ADTOM. 22000 Rule discharged, 


(1) (1893) TOL. R. 20 Calc. 478. (a) (1894) 1. Le R. 22 Cale 935." 
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_Calcutia Improvement Act (V B.C.-of 1911), Secs. 41, 43, 78, $1—lImprove- 
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Whenever the* Local ‚Government sanctions an improvement scheme under the 
Calcutta Improvement Act, there is a duty to announce the fact by notification, 
and the publication of a notification is conclusive evidence that’ the scheme has 


The Trustees for the been duly frafned and sanctioned. This provision does not affect the right of any ~ 


Improvement of 
Calcutta. 


v. 
Chandra. 


$ 


person to instituto a suit to have it declared that the Board in framing the scheme 
acted ultra vires, or that ‘the scheme as sanctioned does not authorise the Board 
to acquire by compulsion any land. 


Where land is not required for the execution of the widening of a road, sec- 
tion 41 of the Calcutta Improvement Act is inapplicable. 


The object of section 78 of the Calcutta Improvement Act, i$ to give an oppor- 
tunity to owners of land to request the: abandonment of its compulsory acquisition, 
and it only comes into operation where land has been properly included ina 
scheme, as required for purposes of the Act. To have included land witbin the 
area of the scheme, fiot becausg it was wanted for purposes of the Act, but'in order 
to exact an exemption ak from the owner, will be a misuse of the powers conferred 
upon the Board. ^ 7 T . 

Under section 42 of the Calcutta Improvement Act, an improvement scheme 


Uinay provide for the acquisition by the Board of any land in the area comprised in 


the scheme which will be affected by the execution of the scheme. 
A land is affected by the execution of a scheme, whenever its value is thereby 
enhanced or diminished. 


It is not necessary that the land should be physically affected by the operation 
of the scheme or that it, should be. majuriodaly affected by severance or otherwise. - 


' If the Board are authorised to acquire land affected in value by the axoculion í 


of the scheme, in order to ‘provide funds in case of the public burden, the acquisi- ' 


tion of such land is directly within the: purposes of the Act aud, the powers of 
compulsory acquisition are applicable thereto. l d 


. Appeal from. the ‘ judgment and decree of the High Court 
(Mookerjee and Cuming JJ:) dated the zand August, 1916,* affirm- 
ing those of the Subordinate Judge of 24- Perganas, dated the roth 
August, r915. 

The facts of the case Appear from the Judgment reported in 
24 C. L. J. 246. 

Sir John Simon K. C." Dunne K- e Sir, William Garth K. C. 
and G. B. MacNair for the Appellant: The Trustees, have power 
under section 4r of the Calcutta Improvement Act, tó acquire 
the land, asit was in their ‘opinion required for the execution 
of the scheme. It was not necessary that it should be land 
required for the actual. widening. of Russa Road land to form part 

, of the widened road. - See section 39. 


In any case there is,power under section 42 to ENS any land 


„which will, in the opinion of the Board, be affected by the execution 


of the scheme. The land i is only to be affected in value and not 
physically ‘affected. See Mani Lall Sing v. Tvustees for the Im- 


* (1916) 24 C. L: J. 246 ; I- L.-R. 44 Calc. 219. 


awd 


vy 


provement of Calcutta (r) Relied on aŭd adopted the reasoning of 
Woodroffe J. in that case. The Calcutta Improvement Act'autho- 
rises the Board to acquire land compulsorily for purposes of recoup- 


ment, either by selling or- otherwise. dealing with the -land under: 


` seçtion-8r or by abandoning it in. consideration of a payment by 


: the > owner: under section 78° \ : 
' As under section’ 49 the sanction- of "the, Local Government is 
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‘required for'the .scheme, there -is ng danger of section 42 being: 


‘arbitrarily or improperly applied. 


Refers to Galloway v. London Éeijobulien à as to construction l 


of powers conferred. upon a, public -body' entrusted with the duty of 


making: publici improvements, 2 ù 
' Refer& also to - ‘sections 49. 68, 69" 8r ‘ind. 122 of the Calcutta 


'. Improvement Act. 


à 


4 


Upjohn K. C., DeGruyther X. C. and Dube for’ “thie Respondent :, 


‘The land was not required . for: the’ execition of the. scheme, £0 “sec- i 


tion 41 of the Calcutta Improvement ` Actis not applicable : : the 

resolution provides only'for the widening of Russ& Road. ' i 
‘If the legislature intended in section 42 to introduce the princi- 

ple of recoupment; it would. have done so in spetific terms not 


' admitting of mistake. ‘One: object of section 4a isto enable the, 
"Trustees to take - land in “réspect of -which ` they’ aia aes a heavy 


‘claim for severance under:that section: - 


7 ‘Land affected’ in section.42 (a)- must mean land which is itself, 


affected, not land the-value of which is affected. .* Affected > hefe has 
the same meaning as ‘injuriously affected? in the “Lands: Clauses Act, 
1845. -It covers’a ' “physical interference with ‘aright, whether pub- 
lic or-private, “which an- owner of-land is - entitled: -by- law to' make 


' ‘tise of in connection wfth the land” : Metropolitan; Board of Works 


v. McCarthy (3). The ‘phrase injuriously affected is ‘adopted in 
‘section 23 of the Land -Acquisition-Act; « -- + ead 


w 


The land ‘was included in-the'-scheme in order tó- hold us to ~ 


.ransom under section 78-of the Calcutta Improvement Act.’ 


f i. Sip John- Simon-K..C. in reply referred to the terms-of the Reso-. 


f lution published i in the Calcutta Gazette. ser eS 
,- {The judgment.of their- Lordships’ was delivered by 


- Lord Parmoor.—This.is an appeal. from ‘a judgment and 

decree: -of- the High Court of:-Judicatire:at: "Fort William-in- Bengal, 

dated: ‘the 22nd August, 1916, -affirming a - judgment and decree.of 

the ast an iordinsie Judge of the - 24-Pérgunnahs. The- respondent 
0) 917)'27'C. LJ. 1 (7) 5 L Dc Ro Gy Calc34s: t. 7 
(2) (1866) L'R. 1 H. L, 34. B) (1874) L. Re 7H. L. 243 (252; asó). 


S 1 


December, 16. 


P. C. 


1919. 
ww 


The Trustees for the 
Improvement -of 
cutta 


U. 
Chandra. 


Lord Parmosr. 


— 


D 


A. 
: 


- e ^ THE CALCUTTA LÁW JOURNAL. [Vóor. XXXI. 


brought the present .suit ‘for a declaration that the appellants had ; 


no power under the provisions of a Road Improvement scheme 


framed under the Calcutta Improvement Aet of rgrr, to’ 
acquire certain land'owned by him, and that all proceedings in , 


^ 


connection: with the acquisition of such land: were w/íra vires and of 
no,effect. "Both the lower Courts have decided ‘in favour of the 
respondent, holding that the - land in question is not required for 
the road widening scheme and that its acquisition, for any other 
purpose is not warranted under any ‘of the provisions of the said 
‘Act. The appellants obtained leave-to appeal to his Majesty in 
Council and submit that the judgments, and decrees of both Courts 
should be reversed-and the suit dismissed. , . z xe d 

The decision of thé appeal depends upon the construction to 
be placed en certain sections of the Calcutta Improvement Act,. 
X911, an Act under which improvement schemes for Calcutta may 
be framed by the appellants. (herein called: the Board) and sanc- 
tioned by the Local Government. . Whenever the Local Government | 
does sanction an improvement scheme, theré is a. duty to announce 


, the fact by notification, “and the publication of a notification is con- 


- 


clusive evidence that the scheme has been duly framed and sane- 
tioned. This provision does not affect the right of the respondent 
to institute a suit to have it: declared that the Board in framing the 
scheme acted ultra vires, or that the scheme as sanctioned does not 
authorise the : appellants to acquire by compulsion the land in ques- 
‘tion: During the course of the argument the attention of their Lord- 
ships was directed to a number of decisions upon various Acts of Par- 
liament giving a compulsory power for the acquisition of land, but ‘in 
-each case the decision must depend upon the provisions of the parti- 
cular, Act and the purposes for which and conditions under which in 
such “Act land may be compulsorily acquired. It becomes necessary, 
therefore, to consider what were the considerations on which the 


Board acted in framing the scheme, and whether the scheme as sanc- ` 


tioned gives the Board the powers which they are seeking to enforce. 
. , The preamble of'the Act'recites. in general terms that it is 


expedient to make provision for:the improvement and: expansion of - 
` Calcutta by opening up congested areas, laying out and altering 


streets, providing open spaces for purposes of ventilation or recrea- 
tion, demolishing or constructing buildings, acquiring land for. the 
said purposes, and for the re-housing of parsons of the poorer and 
- Working classes displaced by the execution of improvement* schemes, « 


i and otherwise as thereinafter appena It is not necessary further 


to consider the preamble,, 


Von XXXIL]. =. - Privy counct: 
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Section 2 enacts that an improvement scheme mens .a ‘general 


improvement scheme or a street scheme, or both. In the present 


case the scheme was a street improvement scheme framed for the 
. purpose of creating new, or improving existing means of communi- 
cation and facilities for traffic. Section 39. enacts (inter alia) ‘that 
whenever the Board are of opinion that for the purpose of creating 
',new ‘or improving existihg mieans of communication and facilities 
. for traffic, it is expedierit to lay-out „new streets. or to alter existing 


streets (including bridges, causeways and- culverts),. the Board may - 


pass a resolution to that effect and sball then "proceed to frame a 
. Street scheme for such area as they may think fit. an 5 
; Ata meeting of the Board on the 17th, September,. 1912, Reso- 


69 
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Lord Parmoor, 


lution No. 5 was passed. This resolution fas approved at a meet: , 


ing of the Board on the 8th October, 1912, at which it was resolved 
that the scheme for the widening of Russa Road, as far as Hazra 
` * Road, prepared in accordance with, Resolution No. 5 ‘of the 17th 
September, 1912, should be adopted, and .notices issued under 
-sections 43 and 45. 

- It was argued on behalf of the jeipeidant that lands had been 
included by the Board within the area of the scheme, not because 
they were wanted for any of the purposes of the Act; but with the 
object of exacting an' exemption fee from the owners, although the 
Board were actually not anxious to acquire the buildings and would 
‘possibly, or probably, fail to make a profit. if they did actually 


acquire and resell the land. Under section. 78 owners may apply , 


' to the Board requesting. that the acquisition of their land should be 
: ‘abandoned in ‘consideration. of- the payment of a sum to be fixed 
by the Board in that behalf. The object of this section is to give 
an opportunity to owners of land to request the abandonment of its 
compulsory acquisition, and it only comes into operation where 
land has been. properly included in a scheme, as required for pur- 
poses of the Act. To have included land .within the area of the 
scheme, not becauseit -was wanted for purposes of the Act, but in 
order to exact an exemption fee from the owner, would,'in the 


opinion of their Lordships, have been a mistise of the powers con- 


. ferred upon the Board, and if in. fact the Board had included the 
land of the respondent in the scheme merely for the . purpose of 
-exacting'exemption fees, the Board would have acted wlira vires 
and the respondent would . have cbeen entitled to succeed in his 
. action,” although it might have been anticipated that by means 
-of such fees; funds'would be obtained to ease the burden of the 
expenditure to be incurred.in the execution of the scheme. After 
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pre. "e the scheme had - eis sanctioned, a an application ofthe Sipondadi > 
3 Toig: ` . ` requesting that, under section 418; "the acquisition « of his land should - 


The bese pe the be abandoned, in consideration of a payment by him, was consi-- 
Improvement of `. . dered by the Board and rejected on ‘the. - -ground that his | “land - Was ry 


aoe alae, li .-fequired for the “lay-out,” which evidently refers to the, lay-out« of” 
Chandra. ' E land not actually required in ‘the execution of the street widening.- 
: “Lord Parmoor.. The same expression is to be found in the: evidence of Mr; Bompas, . t. 


oue rm Ho the Chairman of the Board, but their. Lordships-do not find that, thé 
Too * evidence of Mr. Bompas i is in any way-inconsistent With the inference 
u- . to be drawn from’ the record ‘of what; ` passed at the Board. when 
Resolution No. 5 was passed on the” 17th: Septem ber, - 1912. 
_On the’ r7th September, 1912, “d proposal was brought before. the: 
. Board i in favour of gazeiting all land-from. which there Was & reason-. : 
able chance of obtaining: an: exemption fee. This propósal: was ^ -=+ 
i ] directly negatived and only two members: of the Board voted "in its“ 
: ‘favour. In the opinion of" their Lordships, this decision disposes 
‘of the allegation that the Board framed- the: area- of ‘the. scheme on 
the principle of- including” land’ for the’ purpose of exacting exemp - " 
' tion fees, whether | or not ‘such - land might, in their. opinion, be- 
3 required for the execution of tt the schenie. Jr affected br the execu” 
- tion thereof, ~ ^ = Te 
'At thé same meeting, aiid alee “the ‘above. pad ^id bou e 
~ negativéd, the Chairman asked for definite instructions in [regard z 
ecu to the Russa Road Scheme, ‘and, after voting, it was determined that 
~- 4: s all properties abutting on the Russa Road “should not be gazetted 
Ere -for acquision, but. only those ~ properties which as a‘matter of fact 
: IU it would pay the Board.to-acquire and sell again. - The effect of this - 
i ps ^. decision would be-to limit thé proposal of land acquisition:t to those: 
| 0532 > ^ ".-properties only. of which the value, i iñ the-opinion ofthe Board, “might 
Bek agen F "be enhanced by the execution of the scheme, or, in other’ ‘words, to 
^ ^ 1 i 2.those properties from which- a ' sufn, in the nature of: “recoupment, Sa 
might, i in the opinion of the Board be obtained in’ aid óf the ex- 
` . 'Penditure to ‘be incurred. Finally, 1 the Chairman asked the opinion 
"2t of the Board as to ‘the area which should be included -in the. Russa * 
” Road Scheme. -.There were three alternative- projects. “It was. 
- decided that the -scheme Should provide only for the widening of: 
M. ný Russa Road and the taking up for recoupment purposes: “of land: un: 
. : - "occupied" or occupied by -buildings of small value.» A plan‘ showing _ 
|" __ the area finally included i in the scheme was submitted to the local - - 
.govérnment,- and -a copy, as sanctioned, was produced before their `: 
|: Lordships. ltis.not suggested. that the land of the respondent - 
a SE. - is required for the execution of the road widening, - and it d at no 
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point, nearer than 55 feet 40 the widened line. on the west side of 
the Street. ` 


After an improvement scheme "has been "m certain notices ^T 


must be given, and after the'hehring of persons entitled to make 
obiection, representation or dissent, the Board may apply to the 
Local Government for sanction of the scheme. The sanction of 
the Local Government was notified: in the Calcutta Gazette of the 
aist January, 1914, and the publication of a notification: in respect 
of any scheme is conclusive that the scheme has been duly framed 


‘and sanctioned. It becomes necessary, however, to consider whether 


- ‘the ‘Board had authority under the Act to frame a scheme on the 
- terms of Resolution No. s: of. the 17th September, 1912, ‘and 


e^ 


secondly, whether, if the scheme was duly sanctioned by the Local 
Government, it gives the Board the powers of compulsory acquisition 
of the land of the respondent. g = . . z 


Section 4r- of the Act enacts that every improvement scheme 
shall provide for the acquisition by the Board of any land, in the 
area comprised in the scheme, which will, in their opinion, be re- 
quired for the execution of the scheme; It was argued on behalf 
of the Board that the land of the respondent came within the provi- 
sion of section 41, in that it was land which, in the opinion of the 


` Board, was required for the execution of -the scheme. It is not 
.-necessary to consider what might be included. under the terms of 


section 41, but the scheme, now under consideration, was a scheme ' 


for the widening of Russa Road, as far as Hazra Road, and it cannot 


` be said that the land of the respondent was required for the 


1 


execution of this widening. As already stated the land of .the res- 


pondent-at the nearest point was 55 feet away from tlie western. 


border of the Russa Road after it had "been widened to roo feet as 


"proposed i in the scheme. - 


- The case really depends upon the construction _of section 42. 
Under this section, an improvement scheme may “provide for.the 
acquisition by the Board of any land" in the area comprised in the 


_scheme which will, in their opinion, be affected by the execution of 


the scheme. -The land of the respondent is within the area delineated 
on the plan attached.to the scheme, but it was argued on his behalf 
that it was not land affected by the execution of the . scheme. The 
land was included in the scheme ‘because, in the* opinion of the 
Board, it would pay them to acquire it and sellit again, and the 
question arises whether land can be. compulsorily purchased in order 
that the Board may have the benefit of such enhanced value, and 
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use any profit on the transaction in ease of the burden of the pzblic 
expenditure, “Land” is defiasd to have the same meaniag as in the 


à Land' Acquisition Act, 1894, in which the expression “land” includes 


benefits to arise out of land; but, apart from this definition, land 
would, using language in its.ordinary natural sense, be said to be 
affected by the ex-»cution of a scheme, whenaver its value was 
thereby either enbanced or diminished. ' It is not immaterial to 
observe that there was at thes date.of the passing of the Calcutta 
Improvement Act' no novelty in the recoupment principle: Galloway 
v. London Corporation (1). But whether this principle has been: 
sanctioned in the Calcutta Improvement Act must be determined * 
on the language used, gnd the case of Donaldson v. South Shields 
Corporation (2) shows, if authority is necessary, that where an Act 
authorises land to be- taken for the actual works only, a local autho- 
rity, or other public body, will be restrained from taking more than 
is actually necessary for such works. There would appear to be 
nothing either in the general scheme of the Act, or in the special - 
context, which is inconsistent- with giving the word “affected” its 
ordinary and normal sense, but it was suggested in the argument on 
behalf of the respondent that the Act did not authorise the Board 
to acquire land unless..such land was either physically affected by 
the execution of the scheme, or injuriously affected, whether by sever- 


“ance, or in some other manner. Land which would be physically 


affected by thé scheme comes under the provision of section 41, and 
to limit the land which a Board may acquire under section 42 to the 
land, which they must acquire under section 41, would be in effect to 
make illusory the powers. granted in section 42. The meaning of the 
phrase “injuriously affected” was well known in compensation law and 
practice when the Calcutta Improvement. Act was passed, and the 
phrase occurs in section 23 of the Land Acquisition Act, 1894. To ] 
introduce the limitations connoted by the word “injuriously” would 
be in effect to alter the language of the section, and,' had the legisla- , 
ture desired to introduce this limitation, there would have been no 
drafting difficulty of any kind. A special argument that section 42 
should be limited to cases of severance was based on the terms of 
section 49 of the Land Acquisition Act, 1894 as read in conjunction 
with section’ 42 and section 78 of the Calcutta Improvement Act, 
TOT. Section 49 of the Land' Acquisition Act, 1894, is a section 
not unusual in Acts giving power for the compulsory acquisition of 
land, and enacts that the provisions of the Act shall not be put in 
force forthe purpose of acquiring a part only of any house, manu- 
(1) (1866) L. R. 1. He Le 34. (@) (1899) 17 L. T. 685 5 68 L. J-Ch. 162.. 
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factory, or other building, ifthe owner “deite that the whole of such - 
^ house, manufactory, Or other "building Shall ba:so acquiréd. "There 
is no limitation to' cases of Eidos: either in séction 42 of the 
Calcutta Inprovement Act, igir or section 18, and there is no 


A ground for implying any limitations as affecting | the ` authority of the 


Board'for the acquisition of land under section 42. The result is 
that, in the opinion of their Lordships, none of the suggested limita- 
tions to the ustal and normal meaning of the word ‘affected’ in 
sectioù 42 are admissible, and that there is no.reason, either i in the 
general purpose of the Act or the special context, that the word 
should not be construed in its ordinary  sense,,and that as so cons- 


trüed,sectión.42 authorises the acquisition of the land of the res- 


pondent, which -was inserted in the scheme, because i in the opinion 
of the Board, it: would be enhancéd iri value by its execution: 
' Among the cases called to the attention of their Lordships was 
that of The Metropolitan Board of Works v. McCarthy (1). In that 
case McCarthy was lessee and occupier of. a house in close próxi- 
amity to à draw-dock "which opened into the Thames. He had no 
right in any way to the use of the dock except as one of the public, 
but his premises being in close proximity to it, his use of it for the 
purposes of his business: was very constant." The dock was entirely 
destroyed by the works of the Thames Embankment, and McCarthy 
sought compensation: The case submitted to the Court, stated that. 
"by reason of the destruction of the dock, and the destruction’ 
-thereby of the access to and from the Thames, the plaintiff's pre- 
mises became and were, as premises either to ` sell or occupy in 
their then condition. and with reference to the uses to which any 
owner or occupier might, put them in their then state and condition, 
-permanently damaged and-diminished in value. » Tt was held in this 
“case that McCarthy was entitled to compensation, but if in'such a 
case compensation was properly given to, the owner, it would not 
appéar/ to be unfair that where premises in close proximity to a 
widened street are thereby enhanced in value, such value should 
enure to ease' the burden of .public expenditure provided that the 
interests Of the owner are properly protected. In this case the 
respondent would be entitled to the value of his land assessed on 
` the same principle asthe value of land actually required for the 
* exécution of the, widened street, and the effect would be not to 
deprive him-of the value of his- property, but only that he would 
not obtain the additional value düe to the proximity of his land to 
the improvement scheme, p^ 2 & 


(1) (1874) Le R. 7 H. Le 343- | ON oe 


a 


v 


^ 


. BC, 


—À 


1919. 


73 


ww 
The Trustees for the 
Improvement of 


Calcutta. 
v. 
Chandra. 


——— 


Lord Parmoor. 
3 


4 ` 


P. C, 


1919. ` 


— 
[he Trustees for the ` 
Improvement of ~ 


Calcutta. 
v. 
Chandra.. 
Lord Parmoor. . 


j ' ic p e^ 
THE CALCUTTA LAW JOURNAÙ  - [Von XXXII; 


It was.furthér argued on behalf of the respondent that, although 
the land of the respondent might be acquired by agreement, it 
was not subject to compulsory acquisition. Section 69, under the 
head of "compulsory acquisition; empowers the Board, with the 
previous sanction of the Local Government, to acqtire land undgr 
the provisions of the Land Acquisition Act, 1894, for carrying out . 
any of the purposes of “the Act. It was ‘said that to take 
land for the purpose of recqupment is not to take it in order to 
carry out any of the purposes of the Act, but only to provide a means 
whereby such purposes can be carried out. It is difficult to under- . 
stand the distinction which is suggested. If the Board are authorised . 


“to acquire land affected in value by the execution of the scheme, 
, in order to provide funds ih case of the public burden, the acquisi- 


tion of such land is directly within the purposes of the Act and; .the 
powers of compulsory acquisition is clearly applicable thereto, Sec- 
tion 81 of the Act confers on the Board wide powers for the holding 
or disposal of any land vested in them or acquired by them under 


'the Act, amply sufficient for dealing with any land acquired "under 


section 42 and not reikal for the actual execution of the street ' 


scheme. - 7 s 
In the result their Lordships are of opinion that the appeal 


should be, allowed with costs here and below and they will humbly 


. advise his Majesty accordingly. , 


Morgan Price & Co. : Solicitors for the Appellants. 
W. W. Box & C: : Solicitors for the Respondent. ] 
ATM o "A | _ Appeal allowed. 
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-Before Mr. Justice Teunon and Mr. Juitlie Newbould. 
NILRATAN MITTER: : 


- D. et 
ABDUL GAFUR GAZI AND OTHERS.* 


_ Admissibility in evidence—Stamp Act (I of 4599), Sec. 36—Documents executed 
in ie LC stamped— Decree —Age A the FE point in 
sccond appeal. a. ke 
Section 36 of the Stamp Act is applicable to documents of the years when 


Act XXXVI of 1860 .was in force as it is to- insufficiently stamped documents 
“under the present Act. E erage US 


The statements of the plaintiff's age in decrees s: which the defendants or 
their predecessors were no parties, gre not conclusive and binding against thenf’ 
(defendants). 


-A new point, which is nota pure Palade of law, cannot, for the first time, 
be taken in second appeal. fete $ 
Appeal. by the Plaintiffs: 2M n 


Suit for recovery of khas possession of certain land and for 
i ejectment of the defendants therefrom. 


+ 


Dr. Dwarka Nath mus xd Babu Hira ira Lal Chabraliity for 
the Appellant. 5 


Babus Biraj Mohan Majumdar and . - Ramendra Mohan 
Majumdar for the Respondents, 


The Judgment of.the Court was as follows : 


E Os This appeal arises out of a suit brought by the plaintiffs for 


recovery of khas possession of certain land and for ejectment of the 
` defendants therefrom. The case of the plaintiffs was that the hold- 
g ing or tenure in question was not transferable and-that the defend- 
ants who were transferees from two tenants Kheraj and Jeradi were 
trespassers. The case of the defendants was that their vendors had 
a mourasi mokorari interest in the land and this case they based 
“upon a potta said to have been granted by the plaintiff ‘No. 1 to 
the father of one of the vendors, namely, -Kheraj on 27th Baisakh, 
1269, corresponding: with May, 1862. With regard to this potta 
+ Appeal from „Appellate | Decree No. 925 of: 1918, against the decision of 
J. A. Woodhead, Esq., First Additional District Judge of 24-Perganas, dated the. 


sth February, 1918, reversing that of “Babu Satis Chandra Ghose, ist Munsiff of 
-. Baruipore, dated the 14th poney 197. T j 


- 


ES 
+ 


í The material facts appear from the Judgient. E g 


> 


' Fune, 15. 
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Civ ^ Co the plaintiffs ‘contention | was d that if was not genuine. In the Court 
rgo ' of.first instance the decision was in favour of the plaintiffs. In the 
ities Court of first appeal it has:been held that thé potta of 1269 is . 
>v genuine and that by" the express terms er this. potta the interest of: , 
Abdul Gafur: the lessees is transferable. ` ` : 


In the appeal before us’ the Pres who are the appellants 
‘contend that the decision of the learned District Judge is ‘wrong ‘and 
they assail it on three grounds. It ia’ first pointed out that this ' 
potta which bears a stamp of 4, abnas. should, im accordance with 
M the law then in force—Act XXXVI of 1860,—have borne a stamp - s 
|. .ofRs r8. It is then said that by -reason of the`-provisions of > ` 
o y ' section 12 of that. Act the document is. not- admissible in evidence . 
-in civil proceedings ; ; but just as in the Act now in forcà under ' 
"s section 13 of that Act there are provisions by which the Courts may 
"receive in evidence Such deeds or instruments on payment to: the 
* Court of the proper amount of the stamp duty. ‘Section 36 of the 
present: Stamp Act II of 1899. appears to us to be: as applicable to 
documerits of the years when Act XXXV] of 1360 was in force a” 
I0. it is to insufficiéntly stamped documents under the present Act? - o 
It is next said that the District Judge should have held that in : 
F May, 1862 the plaintiff No. 1 Nilratan was a minor and could not, 
~ therefore, possibly have executed this potta of 1862, In coming to, 
this conclusion that the plaintin was not a minor in May,. 1862. 
the learned District Judge, it has-been contended, "has not given , 
sufficient weight to the decrees of the years 1862, 1965, 1866 and ^ 
“1867. These decreés“ appear to be decrees-on “contest arid they i 
show that in the suits which led to those decrées the plaintiff Nib z 
ratan was represented: to be a minor and that in thesé suits his- 
mother appeared on his behalf as his guardian. The .learned 
_ District Judge’ has, however, considered these decrees and has also ° 
“gt thé same time considered along with. the decrees other evidence 
on the record with regard to the plaintiff's age. Unless, therefore, 
it could be said that-the statements contained in those decrees were~ 
' binding on the present:defendants we cannot say that with regard. 
~ to the estimate of the .value of those decrees the learned District 


P .Judge has fallen into an error. The present defendants .or their .pre- 

3 decessors were Tio:parties to the litigation, and it cannot, therefore, - 

$ ` “be said that the statements of the plaintiff's age in those decrees are * 
M i conclusive and binding as against the defendants., 


- Lastly it is- said that ‘Nilratan’s younger brother. Bhuban: wasa < 
Sod in May, 1862 and. that the learned -District Judge : should ' ' 
have held that as ágainst him at least the potta could . not be. taken 
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` 
n 
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voc 
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to -have a permanent e eects intéteit.- This is '& boint Civit. 

. which does not appear to have been taken in:eitlier, of the Courts | 3520. 
.below and if it had been taken it would have been open to the esti 
„defendants to show that.there were^circümstárces in the casé ren- 9. 


" déring this potta operative as against. -Nilratan's: Sbrother Bhuban as Abdul Gafur, 
Welf as against him. It is not a pure 'gübstion oflàwand thé point , 
not having been meni in either of Hie Courts below, cannot’ ‘be takén 


: Dow, t N e ^ A ^ 
TN The appeal i is, therefore;/ see ith costs. a : 
ATOMS c D "ec a. * Appeal dismissed, 


Y 


Béfore Mr. Justice Walmsley. and Me Justice Buckland. - 7 
^. PROVAS. CHANDRA-CHATTERJEE ` , 


CAE ue sd i . 7 D ro, ` CIVIL, 
ey gs . v. ^ 2M EP — 4 
í ! 1920. 


o n . -JAHARADDIN MONDAL AND otuers.* oos Pics: 
Landlord and tenant—Interést, if affected— Heirs of tenure-holder sat caus: m ' 
~ ing’ their name, to be registered. in the landlord? s skerisia — Suit against 

registered & texani— Landlord cognisant—Sale, nature of — Bengal Tenancy, 

Act (WHI af 1885), Sec. 15. } 

"The mere failure of the heirs of recorded’ tenure-holder to cause their names ` 
to be’ registered i in the landlord's sherista, does not ‘entitle the landlord to affect 
their interest by sale in execution issued in a suit against à person who to the 
"knowledge of the landlord, ‘had no interest i in the! property to which he did not 
cause his name,to be registered ' under section 15 of the ‘Bengal Tenancy ax bot, 

: «simply registered his name in the sherista. * : = i 

i The sale must be one which in justice'and equity should operate as a sale of 
" the tenure 1 Jeo Lal v. Gunga Frrshad (1). "olt 


, Appeal by ‘the Defendant. DN A 
- Suit for. ejectment. : OPEN I ct iS 
n- ' Thé material: facts appear from thé judgment. ne, “sees 


Babus, Brojo, Lal Chackravarty. and: Guru Das ‘Sinka for the 
. Appellant, ” ` - 

d * Appeal from "Appellate - Decree. No.6 ot 1918, against the decree of H; P. ° 

Duval Esq., 1st Additional District; Judge of 24-Pergánas, dated the asth Septem- . 

_ ber, 1917, modifying that of Babu Probodh Chandra Roy; 2nd Mtinsi of Basirhat, 

` dated the 28th February, 1916. ] ; EN ' i 5 
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Babus Biraj Mohan Mojumdar and Banku. Beker Mullick 
‘Chowdhuri for the Respondents. 

; ‘ OO GAV 

The judgment. of the Court Was as follows : : | . ‘ 

The facts from. which this appeal arises’ are.as ilove? De 8 
Ekim Molla had three’ jamas; he died about 1290'B:S., leaving a 
widow, Bibijan, ‘and two daughters.: the daughters died before their 
mother : one of them, Arifa, left a son, Gofur, who survived his grand- . 
mother. Bibijan died in 1309. . In 1907 the landlord: brought a 
rent suit for the reht,of the three jamas against Gofur alone, and 
obtained & decree : and in execution of that dccree he caused the * 
jamas to be sold and bought then himself in January 1908 after 
which he granted settlefnent to various tenants. : 


One of the plaintiffs i is a sister of Bibijan, and the other plain- 
tiffs are the sons of a second sister. . They "claim to be the heirs of 


Bibijan: They say that Gotur did not inherit any interest in the ; 
jamas, and. that the decree peabst him only had no effect so far, ag 
` they are concerned. -'.- - 


“fhe 
. 2o 
ey E 


ı "The first defendant, the appellant, is is the landlord. The other l 
defendants are tenants to whom .the landlord granted settlement 
after his purchase : they have not contestéd the suit, and we are not 
concerned with them. M i : 


In addition to .a claim by ‘nbetitance the plaintiffs set up ‘dhe 


; claim that Ekim Molla had transferred the entire interest to Bibijan 


by a hebanama, and alio that after Ekim’ s death, Bibijan had held 
the land adversely to her daughters and others for over twelve years. 
Both these claims have been decided against the plaintiffs : and both 
the lower Courts have. 'found that the plaintiffs cannot claim more 


` ihan the share "which had passed to Bibijani. by the death of hér 


usband, and later of her daughters: ‘The first Court found'this , 


shares to be 5 annas 12 gandas odd, bpt the lower appellate Court 
fixed it at 4 annas x ganda odd, and although the third ground in 
the memorandum of appeal relates to‘this point, nothing was said 
about it in argument, so the interest in - dispute must ‘be taken to be 


4 annas x ganda odd share in the jamas. i Poa 


; Ii is common ground’ that after Bibijan's death Gofur’s name Was 


registered i in the landlord’s serista, -while the plaintiffs’ names were « f 


not so registered. "The decree was obtained by the landiord ee 
-the sole recorded tenant oos x 
The contention: of .the appellant. landlord i is that a as hé obtained 
a "decree agaipst the sole ls reconted y tenant, ps execution sale p | 
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the entire tenure and the > plintia are. bound by the decree and the 
sale. v 

„On the other hand the case for the. pleintif i is that as they were 

* not parties to the suit|and as Gofur did not represent them, their 

interests were not affected by the decree and the sale. The lower 
~ > Courtg have accepted this view. 

As to the nature of the tenancy, it appears' that the landlord 

. , urged, that the j Jamas were raiyati jamas, and that he did so to bring 

‘in the suit within the special. rule of limitation. . His own pleader, 

however, had to admit that the jamas were tenures. Now-the plaint- 

iffs' suggest that though. they may be tenures, they are not proved to 

. be permanent tenures : their claim by inheritance however is based 

on one of the characteristics of a permanent tenure, and, Although 





the pleadings carry the history of ‘the’ tenures back’ for more than 


sixty years, there i is no: ‘reference to i any time limit, so I have no doubt 

', that the tenures in ‘dispute ‘are permanent tenures. 
63 Another preliminary ‘point is in regard to the nature of the Sale, 
One: of the ‘grounds taken in the memorandum of Appeal i is that the 


sale was a sale under a rent decree, that is, that it had the effect - 


9f. a sale held under Chapter XIV of the. Tenancy , Act. „The learn- 
ed Yakil for,the appellant however has not pressed this' point: he 


3 


says that the lower Courts are wrong in treating the decree asa _ 


, money decree but that the effect is -the same im fhe circumstances of 


this case. - His argument is.that as the jamas are permanent tenures ' 


- fhé plaintifs ought to have registered” their- names ‘in accordance 
with the provisions “of section 1 5 of the | Tenancy Act, that as they 

es ‘did not do 80, the landlord was under no obligation to seek them 
out, that it was enough for him tó sue Gofur, who had caused his 
- name to be registered, and, that, whatever view be taken of the natare 
of, the decree, inasmuch as it was against the sole -recorded : tenant 
tHe whole interest passed,~ ‘In other-words-he" urges that by omit- 
' ting to comply with the provisions of section 15 of the Tenancy Act, 
. the plaintiffs incurred the penalty of having their ~ ‘interest destroyed 
by proceedings to which they were not parties. , 


Before examining this broad: ‘proposition, it is desirable to ds 

' again to thé pleadings ‘and -tó the findings of fact recorded by the 
lower Courts. I have already said that according to the landlord, 

* now appellant, the tei incies were, itaiyatis,” and further that they 
were non-transferable. He also said that Gofur and his father 
possessed the lands by cultivating | them. With -regard to registration | 

he said that! Gofur's name -was, registered in his serista, not that. 
ond had complied, with pe Uae ‘of section 15 of the 
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Tenancy “Act, - Then the findings of the lower [em about this, 


registration are not favourable to the landlord : the first Court says 


t that Rahamatulla got his son's name registered to defeat the pas. 


tiffs’ claim, while the learned Judge points out’ that Rahamatulla was ° 
then in the service of the landlord, and he says that the landford > 


,must have been perfectly aware that in. registering the-name of E 


-Gofur alone he was excluding Bibijan's heirs. 


It is true that the plaintiffs did. not take the steps which ‘they ` 1 
ought to have takeh to safeguard theif’ interests, but i in view of the 


.. ' facts and findings which I have just mentioned T do pot’ think that 


mere- ‘failure on the part of the plaintiffs to cause their names to be 
registered entitles the landlord to Succeed.) In‘ the case of Nitayi 
.Behari Saha Paramanick v. Hari Govinda Saha (1) the learned 
Judges did not rest their decision on the bare proposition now i 
advanced for the landlord a3 they might have done had' they thought 
it correct, but they referred to the special features of the case : and 


e they quoted: with approval the dictum of Sir Richard Garth, CT. 


in sin earlier case” that “the sale must be éne Which in justice and 

equity ought to operate as a-sale of the tenure.” In the present 
case that cannot bé said of the sale, ‘and therefore I think that ewe 
should affirm the decision of the lower appellate Court and dismiss 
thelappeal: with costs, ' 


ATM ' i B '— Appeal dismissed, 
Ü) (899) Lip R. 26 Cale. 6775. - ere 


' * [See Se ‘Lal Singh v. Gunga Fershad (1884) I. E R. 10 Cale. 996 
pernaan 
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pert me Sir Ernest. Edward Fletcher, Knight, Judge. a 
CHANDRA KÀNTA- CHAKRABARTY a AND OTHERS: ; 
e. ` 
^ 7 5 g., 
e‘, EE oi NATH SHOME AND otaers.*\ , 
‘Rent, suit s for—Share of | land, ' transfer ‘of—Transferee, ifi tenant —Co-ordinate 
' in fosition—Muinal relation in law—Contrary to true state of facte. 
' The parties cannot have a mutual relation in law which is contrary to ths true 
state of facts; if the facts show that the parties are co-ottlitiate i in position, they can- 


not be treated i in law as if they were superior and subordinate holders respectively. 


. Where the plaintiff transferred to the: ‘defendant’ a share of land : 
ela, that the latter was not a ‘tenant of oe former. 
noit Appeal, by’ the Defendants, = Ap 
|. 4 Suit for rent, - " : 
' «' The Courts below ee the buit This ae was upheld on 
second appeal by the following jeigment of [e i 


s 


^ ; Newbould, J: This appeal arises out Of a suit for rent. The 


contentioris of the defendants who have beer unsuccessful in both 
<” * the Courts below and who have preferred this appeal 'are that the 
i relationship of landlord and tenant did not exist between them and 


' the plaintiffs and that a portibn of the rent "claimed is not recover-' 


rable as it is an.abwab. As regards : the first point, it appears from a 


hobala of 1824 that the defendants purchased, from the plaintiffs a por- / 
tion -of the taluk i in which this land is situated. Since then, although’ 


their purchase gave ‘them a.co-ordinate right, with the plaintiffs 
-the deféndants: have accepted a subordinate position and have been 
_ paying. rent to the plaintiffs On this finding the defendants cannot 
- ‘deny i in a, rent suit that they. are liable to continue paying rent. 
uel ' As regards the second: point, the rent claimed is found to’ be 
|: 4 more thar the rent which was payable for the land in suit at the 
timé of the defenda&ts' purchase of a share of the estate. But thefe 
is no. evidence and nothing else to support the inference that this 
-, `, extra sum is an abwab. I ‘think: that the lower appellate Court was 
; right in inferring that either this extra'sum was not ‘an ‘abwab or if 
. ` it be -assumed to.be an.abwab it had been congolidated with the 
rent. -The appeal fails and is dismissed with cost. 
Pc ^ . " Against this decision, the “defendants Aene under clause 15 
‘of the Letters Patent. ; ,. | oy ` 


K : * Letters- Patent Appeal No: 124 of 1919, neste the decision of Mr. ‘Justice 
* "Newbould,idàted the and June,’ 1919, in Appeal from Appellate Decree ‘Nos 774 


i of 1918, against the-decree òf Babu Jitendra rosad Chatterjee, , Additional Sub- ' 
: ordinate Jadge of Dacca, dated the 4th ‘January, 1918, affirming that of Babu" 


/ Mohendr& Nath. Mukhoti, Mansit 1st S da at Munshigunj, dated the oth 
` January, 1917 5.0. an 6 
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: Bi, ‘eho Banerjee Nee Babu aes Nath ‘Chatterjee 
for the Appellants. i 


“Babs Rajendra Chandra Guka fọr the side : a: 


.. The judgment of the Court was delivered by 
"Mookerjee, A. C. J.:--Thieés an appeal. by the defendants ir 
a suit for rent. ` The defendants resisted the claim. on the ground- 
that there was no relationship of landlord and tenant between the 
' parties. The Courts below ‘have found that this allegation is yel 
founded i in substance but still they have decreed the claim. dE 
' In 1824, the pred&cessors of the plaintiffs transferred" to the 
predecessors of the defendants à share of thelands. The result of 
the transaction was that the. parties thereupon became. co-owners, 


“I eand it is inconceivable that the pleintiffs can treat the defendants as- 


P" 


* 4 


_ their tenants. Mr. Justice Newbould has found that- the plaintiffs: . 
‘and the defendants are co- -ordinate owners in possession, "but never- 
- theless he has made a decree for rentih favour of the plaintiffs. 
Against the defendants as if the plaintiffs were superior holders and 


.the defendants held a subordinate position. The plaintiffs, respon- l 


dents, have, conceded that neither law nor logic cán justify this view,. 
. bùt they have taken. refuge in the contention that for many years. 


passed, the parties bave understood their mutual relation to be that " 
of Jandlord and tenant. It is manifest, however, that the parties, z 


cannot have à mutual relation in. law, which is contrary to the’ true. 
state of facts ; if the’ facts show as they undeniably doi in this case 
that the parties are co-ordinate in position, they cannot bé. 
treated in law as if they were superior and subordinate holders respec- 


pectively. To test the position we invited the-respondents to state the ` 


incidents of the tenancy if it was assumed that there was a tenancy. 
_ between the parties. Mr. Guha, who appeared for them frankly 
stated thatit was an extremely difficult question to answer, for 
undoubtedly it is by no means an easy task to define the incidents of 
` a tenancy which has no existence either in fact or in law. Another. 
‘test, equally efficacious, i is to ask whether the plaintiffs have an estate .' 
in reversion. immediately expectant.on the termination of the lease. 
Mr. Guha confessed that if the so-called tenancy came to an end, ` 
the plaintiffs respondents. would not: be entitled to take possession . 
- of the land. . We are consequently of opinion that there is no rela * 
tiónship of landlord, and tenant. between the parties, that the appeal . 
must be allowed; and that the guit framed as a suit for rent, must be 
dismisséd with costs in ine the: Coutts. E ] 
ATM 5 6. 0r vore d ~ Appeal allowed : “Suit dismissed 
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è "JATINDRA MOHAN LAHIRY AND "OTHERS 
: g o : . 
ABDUL AZIZ MIA AND OTHERS.* 


Second appeal—Cieit Procedure Code (Act V of 1908), Sec. 102-—Suib of nature 


pisani Hs Small Causes. Courts—Suit for ecd of grasing Jfee— Rent. 


RC ` No second sai lies under sion toa of the Code of Civil Procedure, for 


i recovery of money less than five hundred rupèes, claimed as grazing fee, , 


There can „be no claim for rent unless there isa tenancy, and there can be no 


tenancy, uices rightto the land has been _ given to the grantee’; Bondi v» 


! Amud (1). ex gets "ue 


Appeal by the Plaintifis, a tus ; 


- Suit- for realisation of grazing fee at one rupee* per head of 


M - 
cattle. i A Ws V 


. ' The plaintiffs‘ were the: zemindars and allowed their tenants to’ 


~. graze cattle on their 44as lands. The deféndants grazed their cattle 
-on' their. &Aas lands but failed to. pay the ‘amount, The primary 
Court decreed the plaintiffs claimt at the rate of 12 ánnas per herd. 
of cattle with damages at 25 per cent. On appeala decree was 
‘passed at the rate of '4 annas per head of cattle with compensation 
at25 per cent The plaintifís ,preterred a’ second - ‘appeal. The 
second appeal was dismissed by the following judgment. ot 


i Shams-ul- Huda J.—This was a suit for realisation of grazing 


fee at one rupee. per head of cattle, Plamuffs are the zemindars 


and allow their tenants to graze cattle on their khas lands, Plain- 


tiffs’ case is that the detendants grazed their cattle on their khas 
lands but failed.to pay their rent which the plainufís had fixed at 
oné rupee per head of, catlé. The first Court decreed the plain- 
^ tifs” claim at the rate of 12 annas per bead, of cattle with damages 
at ag percent. On appeal a decree hás been passed at the rate of 
!4 annas per head of cattle with compensation at.25 per cent, Belore 
'considéraing the merits ot tlie case. 1 have to: ‘deal with thd prelimu- 


. “~ # Letters Patent “Appeal No. 173 of 1919, against ‘the decision of Mr. Justice: 


es 


e 


, Shame n)-Huda, dated the 1ath August 1919, jn "Appeal from Appellate Decree 
"No. 1691 of 1918, against the decree of Móülv M. Ahmed, Subordinate Judge of 
Assam Valley District at Dhubri, dated the goth; May, '1918; modifying the decree. 
. of Babu iswar Prosad me Munsif er sDbubri; . dated the 29th. September, 
1917. LFS Paet ow, PN 
o (3914) z0 C. L. i: 227. / " aU a aa 
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bit objection,tRat the suit is óne of the Small Causes Court nature ’ 


‘and ‘therefore no second appeal lies, Lthink this contention must 
prevail. ‘ 4 

The suit iri my opinion is not for rent at all. The grazing fee is 
not rent as defined in the Bengal Tenancy Act. or in the Transfer 


Shams-sl- Huda, of Property Act. The license fo graze cattle does not amount toa 


| April, 29. 


` 


lease. It creates no right to the land and not being a lease the fee 
payable is not rent, This view RS supported by the decision of the - 
Allahabad High Court in B, & N. W. Railway v. Bandhu Singh (1 ) 
and also by tlie decision- of this Court, in. Deb Nath Ghose v. Pachoo 
' Mollah (2)'ia which it was.held that where plaintiff agreed to let. 
, defendant tap certain date trees and appropriate the proceed that 
this was not rent. The Héad note is perhaps slightly misleading. 
This fee is also not anything payable or deliverable in respect. of 


f any right of pasturage within the meaning of section 193 of the 


Bengal Tenancy Act and ‘even if it were so there- would be no right 
_ of appeal under section 153 of the. Act No gadon of right of 
` pasturage arises in the case. N ; 
The appeal i is therefore dismissed with costs. - 
: Against this decision, the plaintiffs appealed y under clause 15 of 
m Letters Patent. ‘ ; 
` Babu Girija “Prosonna Sanyal for the Apatan: l 


' Babu Bimal Chandra Das Gufia for the Respondents. 


x 


t 


The judgments of the Court were as follows I 


Mookerjee, A. C. J.—Mr. Justice’ Skanavi ada Mm correctly 
held that the appeal presented to him was barred under section 102 


`. of the Civil Procedure Code, which provides-that “No second appeal 


” shalllie in any suit of the nature cognizable by Courts of Small. 
Causes, When the amount or value.of the subject matter of the 
original suit does not exceed five hundred rupees." The suit was . 
for recovery of money claimed as grazing fee, and the amount in. 
dispute was less than five hundred rupees. Prima Jacíe,then, the’ 
suit was of a nature cognizable by a'Court of Small Causes, ` But, 
it has been contended that the suit was not so cognizable, because . 
the fee was in the nature of rent; and in support of this argument 

. reliance has been placed: upon the decision in ‘Bandi AK Fakir v. 

* Amud Sarkar and others (3). That case is manifestly destructive of. 
the contention of the dppellant,. because it is: there PER out tate 

G) (1909) I. L. R. 31 All. 342. 
(2) (1866) 6 W. R. Civil Rel erences; 8. 
(3) (914), 20 C. L. J. 227 ; 19 C. W.N. 415. 
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there, can be-no claim for rent unless there is ‘a ‘tenancy, and there- Civit. 
- can be no tenancy, unless a. right to the land has been: given to the 1920. 
wa 
grantee. In the present case ; the. defendants ‘have no interest in the Jatindra 


land ‘on which they. are. allowed to. graze their cattle upon payment 
ofsa fee per capita’; and by. no stretch of language can they be deem- 
ed tenants; B. & N.. W. Railway Co. v. Bandhu Singh (1); Deb Mookerjee, « Av Oey: 
Nath v. ` Pachoo (2. The decision: in Manohar v., Gauri (3) de-' 
pended | on the special terms of the, lease between the parties, and. 
“the same, remark applies to Fi tspatrick v. Wallgés (4) and Latifar v. 
^ Forbes (5) as-explained.in Hedayet v. Kamalanand (6) 

-We hold accordingly that the’ appeal was rightly dismissed as 
incompetent and this appeal must be dismissed with costs.. : 

Fletcher, J.—I agree. : 


v. 
"Abdul Aziz, 


A. T. M. > b e — Appeal dismissed. 
(x) (1909) 1: L. R. 31 All. 342. ~ > (a) (1866) 6 W. R. Civ. Ref. 8. 
(3) (1918) 12 A, L. J. 36. è TO ^ 4 (4) (1869) 11 W. R. 231- . 
(5) (1999) 14 C. W. N. 372. - " (6y (f912) 17 C. L. f. ai, 57 


F Before Sir. Asutosh Mookerjee, Knight, Aeg Chief Justice, and Sir 
Ernest Edward Fletcher; Knight, Judge. Ms 


g " SHOROSHI CHARAN GHOSE AND OTHERS (Givin, 
wv c auc Lo i i ; 1920. 
E bread 

. .BHAGLOO SAH- AND 'ANOTuER.* f May, 3. * 


Permanent F tenancy —Inference—Deelling house not a brick built house—Origin 
of tenancy unknown—Tenancy in existence for half a ES Eas 
i aac ia payment of rent. ` 
7 Where it was found.that the origin of ‘the MIC was unknown but it had been 

' in * existence for ‘at least half a century, that the land was let out for residential 

purposes, ‘that it had been held at a uniform rent and that the tenant had actually ' 

. built a dwelling house thereon and lived there from the inception ` of the tenancy 

* till the sale to'the defendants 4- o7 - 


Held, that from these circumstances, it wi be inferred that the tenancy was 
permanent and transferable : Makaram v. Telamuddin (1). 


* The dwelling house need not be brick bullt. in order to indicate that the tenancy -~ 


was intended i in its inception to be o: & Permanent character. 
` 3 
* Letters Patent "Appeal No. :179. of. 1919, , against ‘the decision of Mr. Justice i 
Shamsul Huda, dated the 12th August, 1919, in Appeal from Appellate Decree E 
No. 1089of 1918, against the decree of Babu Kedar Nath Chowdhuri, Subordinate 
udge, znd Court of Hooghly, dated the 24th February, 1918, reversing that of Babu 
ripendra Nath Guha, Munsiff, 1st Court, at Howrah, dated the 36th July, 1916. 
o noun) 15 C. L. r 220^. « 
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Appeal by the Plaintiffs, . —— 
Suit for ejectment, — 


' Defendants purchased the tenancy. Plaintiffs’ case was that the 
original tenant was only a fAika ‘tenant without any transferable 
right. The primary Court detreed the suit; but on appeal thts — 
decree was reversed. On second appeal, the "decree of the appellate .- . 
Court was upheld by the following judgment of ^ f 
Shamsul Huda J.:—This*is a suit for ejectment. Plaintiffs 
are the appellants. Their proprietory right is not denied. It is 
common ground that one Bechu Dhopa (and his predecessors) were 
tenants of the land in suit. Defendants have purchased the right 
of this Bechu Dhopa.  Hlaintiffs case is that Bechu Dhopa was 
only a /Aiza tenant without any transferable right. The defendants’ 
case however is that as a tenant Bechu Dhopa bad a permanent 
transferable right in the land in suit. The Court of: first instance - 


‘found in favour of the plaintiffs and decreed the suit. , The lower 


appellate Court took the opposite view and reversed the decision 


.ofthe first Court holding that Bechu had a permanent transferable : 


interest in the land and that the defendants by their purchase ac- 
_ quired a valid title to me same and were not liable to be ejected 
` from it, 

- Dr. Mitter has argued on bebalf of the appellants. that whether 
the question, from certain facts a permanent tenancy can orcannot be 
inferred, is a question, of law and that in the present'case the facts 
upon which the Court below relies in support of its finding are 
’ not legally sufficient to proye the permanent ‘nature of the tenancy. 
In support of this argument the learned Doctor relies on Makaram 
Chaprasi o, Zelamuddin Khan (1). 1 do not read tbat decision as 
laying down an inflexible rule of law that in all cases such a question 
is a question of law. 1n this case the origin of the tenancy is un- 
known and the Court below had to come to a conclusion regarding ~ 
the nature'of the tenancy from the surrounding circumstances and 
the conduct of the parties interested. I' would concede that the 
‘onus was on the tenants to show that they were protected from evic- ' 
tion. lt may also be conceded that previous to'the passing of the 
Transfer of Property Act tenancies for residential purposes were 
“not ordinarily "transferable. But these questions do not affect the . 
prerent case nor having regard to the view that I take it is necessary 
, for me to.consider all the cases in which an | inference for or against 
_ permanency bas been drawn from certain facts,” It may bé difficult 


> e) (1911) 15 C: L. Tyne. . M ES 


^ 


Vou xxkit) k Hio COURT; i 
to PUT all the cases that have been cited before ‘me but this is 
not necessary. Each case in my opinion must depend on its own 
facts. In the present case the learned Judge relies on the following 
e circumstances in arriving at. his conclusion (1) that the tenant built 
" Geclling house on the- land, (2) that the evidence carried the tenancy 
back to a period of fifty- years, (3) that. during this time the rent 
"had not "varied, (4) that plaintiff vendor in his evidence in Court 
said that he made no attempt to evict Bechu Dhopa or to enhance 
-the rent because he came to know that the tenancy was a 


^ 


urged that his opinion regarding the permanent nature of the 
tenancy is not evidence. I cannot agree, with this view. His con- 
duct‘in not attempting to evict the ‘deferidants is ‘evidence and so 

) also anything that explains that conduct. It is also urged that this 
` witness in his conveyance to the plaintiffs described the tenancy as 


a thika tenancy. This is a-matter for the consideration of a Court ` 
P facts as affecting the e weight to ' be attached to the evidence of 


- the-witn less. 


“I have already stated the didis upon which the decision of the 
` Court below is based. I cannot say: that upon those facts the 
inference drawn by the Court below cannot be legally drawn or that 

- there is no evidence to support the fitiding. I therefore think that 
“dealing: with the case in second appeal I cannot disturb the findings 


.« arrived at by the Court below. ^ : . E ei 


_The appeal i is accordingly dismissed with ‘costs. 


Against this decision, the plaintiffs as under clause 15 of d 


the Letters Patent. > 


Babu Bejoy Kumar Bhattacharjee for the Appellants 


Babus Provas Chandra Mitter and Satindra Nath Mukerjee for 
` the Respondents... : 


The judgments of the Court “were as follogs.i NECS 


Hookerjee, A. C. J. —The  cohtroversy in this case relates to the 
nature of the disputed tenancy, The plaintiffs, appellants, main- 
-tained that the tenancy was of a temporary nature and was non-trans- 
ferable. The defendants contended-that the tenancy was of a perma- 
" nent character and was transferable: The Courts below have found 
. . that the origin of the tenancy was unknown, :but -that it had been 

- in existence for at least half. a century, that the land was let out 
for. residential purposes, that it had been held at a uniform rent, 
‘and that the tenant had acfually built a dwelling-house ‘thereon 
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and lived there from the inception of the tenancy till the sale 
to the defendants. From these circumstances, the . District 
Judge drew the inference that the tenancy was permanent and 
transferable. His conclusion is supported by a long series of deci- ` 
sions of recognised authoritf' which are reviewed in the case* of. 
Maharam Chaprasi v, Telamuddin ‘Khan (1), and are in harmony 
with the recent judgment of the Judicial Committee in Surendra 
Nath v. Dwarka Nath (2). . On behalf of the plaintiffs, it has been 
argued, however, that the tenancy.should not have been held to be 
permanent and transferable : frst, because- the dwelling-house was 
not brick-built, and, secondly, because the tenancy is not shown to 
be heritable. In our opinion, there.is no force in either of these 
contentions. In the. first place, it is plain that the dwelling-house 
need not be brick-built in order to indicate that the tenancy was 
intended ib its inception to be of a permanent character: In the 
second place, there has been no occasion for inheritance, because, 
the original tenant has lived for over halfa century. No doubt, 


if the original tenant had died and tiie landlord „had thereupon 


resumed possession, that might have been evidence to show that 
the tenancy was,not of a permanent character. Reference has been, 
made to the decisions in*.Barada Prosad Barman v. Prasanno 


` Kumar Das and others (3) and Ambica Prosad Singh and others v. 


Baldeolal and another (i). But neither of these cases purports to 
lay down any inflexible rule of law which militates against the view 
adoptéd by the District- Judge and eonaynee” on appeal to this 


' Court. 


The result is that the decree made by Mr. fusos pha uda 
is confirmed and this appeal dismissed with costs. - - : 


Fletcher, JI agree. - i beue cu 
A. T. M.. : | , LP Appeal dismissed. — 
0) (1911) 15 C. L. J. 220. *(a) (toy ree W. N. 1. 


(3) (1912) 16 C. WW N. 564. 
(4) (1916) 20 C. W. N. in3; t “Pat, L. d 353. 
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APPELLATE CRIMINAL 


Before Mr. Justice “Walmsley and Nawab Sir Syed Shams-ul- Huda, `- 


Knight, Judge, 


e ." ASIMUDDIN SARDAR AND OTHERS ` 
E E» : , ^ P v. a : - 2 á : i un 
: | KINCEMPEROR* © >. | — se 


Evidence, admissibility of —Accused ‘sent to prison for not being: ‘able to furnish l 


security—Evidence Act « of ace Sec. HEIC obtained 

R2 dacoity. s M i 

_. The fact that the mectised -was sent & jail for Being unable to furnish security. 
under section 110 of the Code of Criminal Procedurt, is irrelevant in a proceeding 

against him under section 396 of the Indian Penal Code. 


"A presumption | “under section 114 of. the Indian Evidence Act. wil not agus: 
- justify fixing a ‘Person with more than knowledge. that- the goods were obtained 
.by davoity. ~ : E ^ 
. Appeal under section 410 of the Code ‘of Criminal Procedure ay 
the Accused, 2 


^ The -appellants were “amicti inde “section 396 read with. 
section rog of the Indian- Penal Code. f° | | z 


rhe’ material facts appear from the judgment. - 


^ Mouloi Waked Hossein ane Babu Manindra Kumar Bose íát the . 
Appellants. | ; ; l 7 a 
de. Orr for the Crown... JC p ' HN 
ier dm C. A. Y. 
- The judgments of the Court: were as follows : : . ; 

. Walmsley, J "—A “dacoity was committed o on. 1 the night of .Feb- 
ruary 25, 1919, in the house of Kali Das Lahiri of Namkapi, a 
large quantity-of ~propeity. ‘of various kinds was ‘taken away, and 
- Kali/Das was killed. The Police made a few arresta during March 
and on April r, a man named .Jaba Sardar ‘appeared : before the 
5 investigating officer and-made a ` statement, as the. result of which 
numerous arrests. were made. Inthe end twenty two men werg , 
placed on their trial before the Court of Sessions, and the Jury were 
unanimous in finding fourteen, of them guilty, under various sections. 
These-fourteen _ appealed “and the. -appeal was ‘admitted in the cases _ 
-of four of” them, viz.—Asimuddin. „Sardar, Abjan Sardar, „Sobandi 
“Paramanik and Mofizuddin Páramahik, arid in- regard to sentence 


^ Criminal- "Appeal- No. 71 of 1920, against- "the order Ld H. Grabam, Boy 
Sessions Judge of Rajshahi, dated the and December, 1919. E 
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"only i in » the cases à of Jamin Sheik and Jadulla Sardar -while it Was. 


dismissed summarily as regards the other eight. ] f 
iti is convenient to deal- first with the: ‘case of Abjan Sardar : oe 


: is | brother of Jaba Sardar, - the mai who made a- statement, to the. 


police on “April x, and was. afterwards examined’ asa witness. ln . - 


dealing with thé evidence against him `in ` -particular the learned. , 
Judge pointed out: how little there was agfinst him, The approver ^. 


l . said that he turned back on the’ way to the dacoity and took no - 


part in it or rather, i in the first Court he said that Abjan, turned: 
back on the way, and in.the -Sessions Court that he. took no ‘part, a 


d suspicious ' discrepancy as was pointed out to the j jury. ' Of the’other — 


o 


evidence, the . Judge remaiked: that -one fact, even if believed, had 
very little weight,” that arfother fact, if believed, ‘did not show that: 
Abjan was in the dacoity, and that a third fact amounted to nothing” 
in itself. I think it i$ clear that the Judge invited ‘the jury to acquit 
Abjan. The: jury however did not do so, and it is contended that 
the Judge “ought to have gone further ‘and said that there was no 


-evidence against him. - Ithink that’ "view is correct, and Mr. Orr - 
“for the Crown admits that he cannot press the càse against Abjan. ` 


The regult.is that his appeal is allowed: and the Conviction and. 
Sentence set aside 8o far adi he is concerned. - 

^— Itum next tò the case of Sobhandi: the position E nee 
is quite different for he is named positively by the approver, and a. 


. glass containing a large number of rupees was found . underground | 
- near his house, This glass was ‘identified ‘by Kali Das. Lahiri’s - 


widow and son, and if that identification is believed the: discovery ° 
is: very "strong corroboration of the approvers story. The facts. 
„were placed before ‘the jury correctly, - and’ they found -Sobhandi 


guilty. Itis impossible. for us to say De ‘there was any misdirec- . 
* . tion, and: his appeal must be dismissed. ~ z 


The case of Mofizuddin stands on a rather similar fötne, .In , 


.consequence of a statement.made by him, the: -police went to his <= 


father-in-law’ 8: house, and there his mother-in-law. made over Rs. 200 


in notes. The- ‘learned Judge pointed out all the facts correctly +: $e 
> he reminded the jury that the notes. could ‘not be, identified, that 
‘there was nothing to'connéct them with Kali Das Lahiri, and that 
the accused's father-in-la w was in well- to-do circumstances, It is y. 
ay impossible” for us to: Say that there: was any misdirection: Asthe . 


jury, ouod: „Moñzuððin guilty. we mist  isniise Mofizaddin'e 
appéal ^ i - - 


" 


ne 


D 


. Now I. come to «the ‘case of. della The learned” dudie- ; DAS 


dealt with bim last, and as I read his ain I think he recommand, 
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ed the jury to acquit.him. The case against bim, as made by the 
approver, is that he abetted the dacoity, but did. not himself take 
any part in the commission of.it, and the charges framed. against 


* him were under sections, 396, 109 Indian Penal Code and section 
` 428-B Indian Penal Code. The Judge'said that the latter ‘section 


was not applicable. The j jury found him guilty under sections 396, 
109 Indian Penal Code and did not return a verdict on the charge 
under section 120-B Indian Penal Code. So far as ‘he is concerned, 
three points are made, namely.(z) that the Jadge’s charge as to 
what is needed to prove abetment of dacoity with murder is incor- 


rect ; (2) that as the jury acquitted the appellant of an offence . 


under gection' 120-B, they could not find bim guilty of abétment 
by conspiring to commit dacoity ; 3 and (3) that irrelevant evidence 
was admitted i in the shape of the evidence about Beene under 
section 110 Criminal Procedure Code. 

There is no substance i in the second point. Rightly ot wrongly 
the Judge said that section 120-B was not applicable and asked the 
jury to deal only with the charge ‘under sections 396, 109, Indian 
Penal Code. The jury did. not acquit Asimuddin of the charge 
under section 120-B bnt they abstained from returning a verdict in 
, Iespect of that charge. AN 

On the first point, I am disposed to think ` that the learned 
Judge ought” to have suggested that on any view of the case the 


evidence did not’ do more than show that Asimuddin was guilty, 
` of abetting simple dacoity. I need not say. more, however, because 


such a misdirection, if- there was’ one, could be dealt with by 
altering the section from section 396 to section 395 Indian Penal 
Code, and because the third point seems much more weighty. 

The evidence about the proceedings under ‘section rro Criminal 
Procedure Code was introduced for a two-fold reason. The fifst 
wab to show a motive for the murder and the second was to corro- 
borate Jaba Sardar in one detail of his story, and to show that some 
of the accused were going about together just before the dacoity. 

The facts about these proceedings are as follows: An enquiry 
was begun in July, 1918, by the police about the desirability of 
„starting proceedings under section rro Criminal Procedure Code, 
and on August 4, 1918, "the. Magistrate drew up formal proceedings 
against two sets. of men; one against nine £arigars, none of whom 


were accused in this dacoity case, and “one. against Asimuddin, ` 


Dariulla, Asgar Mandal Abu ‘Fauzdar, Karim Mondal, and -three 
others; The investigating Sub-Inspector made Kali Das Lahiri’s 
house his head quarters during his enquiry into these cases, and gn 
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CRIMINAL, ' one occasion “atones wore thrown. „at the house. For a time an 
20.3920. armed Head Constable and two constables were stationed thefe- for 
E Asimuddia,_ * his protection, and later one constable only; who was withdrawn 

9$.^ `- after a time: The Magistrate tried. the cases locally, and Kali Das -* 

King-Emperor. 


Lahiri was cited as a witness,in both cases, but he arrived too late ` 
f Walmer F. ‘to depose -in the case against Asimuddin and < others, and was 
X ^. examined only - -in -the- ‘case against: the &arigari. ` "Thóse are the 
f facts bearing on the proceedings , as evidence. of hostile feelings 
M > . between Asimuddin.- and Kali Das Lahiri. I think: they must be 
Mets LS ` regarded as- admissible. for showing a motive for _the savagery with . 
i "which the dacoity: was carried out. No objection appears to have ` 
' been taken to- this evidence being given. “Instead, , cross-examina- 
Ss tion was "devoted to. showiug. that prior to? the proceedings under.’ 
X ni section. 110 Criminal Procedure Code, Asimuddin brought .-a 
AE charge of corruption against tthe senior Sub- -Inspéctor Nazir Ali, and- 
à ^ the. -suggestion. was that the proceedings únder section IIO Criminal 
zu Procedure- Code were thé outcome of Nazir Alvs desire - for-revenge, 
] and that the- -present charges are due to the same cause. 
: : 3 Regarding the secoad reason; Jaba Sardar ‘said that Asimmuddin . 
i : announced his: intention beforehand. of creating -alibi evidence by. 
og going to a mukhtear at Rajshahi- "The mukhtear- Hem Kanta ` 
E ont Moitra (prosecution - witness No 74) was- examined and he deposed” ` 
o ENS that Asimuddin did „come to'him on F ebruary: 24, and that he was 
Ut probably at Rajshahi on the 25th also. The oräer-sheet of the case Ee 
.was also put in. . Again I think that this evidence could not be ex: `. 
cluded. 1f: evidence. of the mature of the proceedings had not been: 
given for the -first purpose, the mukhtear's -evidence should have 
been confined to -showing that Asimuddin came to him only in 


‘connection with a criminal case, but that was impossible, So far ~ -~ 


li "tg '  Pbthink that the evidence wgs admissible and Y find that the Judge 
. warned the.jury again and.again not to be influenced by the evi- 
sr i dence regarding. those proceedings: except -80 far as -they showed 
H or motive, and, that movements of some of the accused persons on Feb- 
MS © Tüary. a4. - He repeated the warning iri the case, of Asimuddin i in 
ax particular. "Scrupulously careful as he was, however, in these res- 
pects, he began his summary. of the évidence against Asimuddin by 

saying ‘ s Asimuddin was convicted i ina section rro case in Rajshahi `” 

ES _ on the qth of April and from that date he wads in jail. here ;and was 

: produced i in Court here, from jail." That i is, it seems to me, the real 
: point in the objection raised on behalf. of. Asimuddin, The: Judge 
Sede 4 . had told the-jury-in almost every case. ‘when each man was. arrested, 
i i apparently becaüse, most of them were said to. have -absconded, but 
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there was no reason for doing so in the case of Asimuddin bécause 
he had appeared in Court more than once during March. Possibly 
- Asimuddin had been sent to Court in jail clothes, or perhaps the 


* Judge assumed that the jurors knew what had been the result of 


` proceedings. Whatever be the explination, I think that the fact 
that Asimuddin ‘had been required to ) give security and had been 
unable to give it, was not admissible, and on that ground I think 


that the verdict against him is’ vitiatetl, and that'the conviction and . 
. sentence must be set aside. Further having tegard to the tenour 


of the learned Judge’s remarks I think we should -say that Asim- 
uddin must not be tried again. _ 

. Four more of the accused were concerned. in those proceedings 
Sindee ‘section rro Criminal. Procedure Code: One of them, Abu 
Fauzdar, was acquited by the jury, and the appeals of the other 


_ three were dismissed. I ‘think I- ought to say why- the objection 


~ does not hold good in their case. Dariulla appeared on January 24, 
but not again until he was arrested in ‘April, and then the proceed- 


ings against him were dropped. ~ Karim was not present when judg-: 


ment was ‘delivered,’ and so far as I can see the record does not show 
what order was passed on him. Certainly the Judge did not tell the 
jury that he was convicted. Asgar, the mukhtear says, was present 
to hear judgment delivered, but I do not think that the result of 


` the judgment is mentioned, and. again . the Judge did not say any- 


thing about it. . Against all three men there was the evidence of the 
approver, and in addition other evidence on which the jury AM 
come to the conclusion thát:they were guilty. 
Regarding Jamin Sheikh and Jadulla Sardar whose sedia were 
admitted on the ground of sentence only, they were convicted: under 
Section 412, Indian Penal Codé and the’learned Judge in awarding 
_ punishment says “I consider the case afit one for the imposition 
of the maximum penalty as they knew the property was transferred 
by the commission of such. an atrocious crime.” It is to be regretted 
that he does not give his.reason for this statement : their conviction 
is baséd,-as I read the evidence and charge, on the présnmption per- 


' mitted by section 114 of the Evidence Act, but I do not think the 


.présumptfon: alone would justify ‘fixing’ them with more than know- 
ledge that the goods had been obtained by dacoity, and that being 


80 the sentences passed on them are excessive. The sentences on ' 
Jamin Sheikh and Jadulla Sardat are therefore, reduced to im- ^ 


- prisonment.for five years each,’ ~ = 


~ The result is. that the appeals of Sobhandi and Mofizuddin are 
~ dismissed : the jope ‘of -Abjan i is allowed and he i is acquitted ; the 
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appa of Asimuddin. is allowed and: the 'cohviction- and sentenée: 
are set aside’: and thé appeals of Jamin Sheikh and’ fadulla Sardat 
are allowed in part and the sentences reduced : as ordered above. - 


Shamsul-Huda, J. —I agree. 


"as TM naa ee ae Appeal of some of the accused allowed, 


SPECIAL BE NCH: 


Before Sir sitos Mookerjes, Knight, Acting Chief Justice, S 

Ernest Edward Fletcher, Knight, Judge, Mr. Justice | -- 

: Richardson, Mr. Justice Walmsley and-- - . > 
-77 MË Justice Buckland. . sii - 


" SATIS CHAN DRA CHAKRABARTI 


M * 


r 5 i ur + 
| .RAMDAYAL DE* = 


"statement. on oath or otherwise—Indian ‘Penal Code (Act XLV of 1860), 
* applicability. of Letters Patent—Indian High Courts Act (24 and 35 Vict... C. 
' 7 104), Sec. 9—indian Penal Code,:Secs. 2, 5, 499, 499. Expl., 499, Exceptions , 


(0. 8, g—Common Law of England — Public $olicy—Qualified Privilege —Party 


sto a Judicial proceeding sued in civil Court for’ damages for defamation, 
* Hability, ef— S'ustice, equity a ‘and. good conscience, principles of, applicability 


P "Defamation —Porly i to a judicial procieding, if privileged in making defamatiry 


o — Dismissal of application for. sanction to prosecute, if ‘bars prosecution for ^ 


` defamation—Criminal Procedure Code (Act V. of 1808), + Secs. 195, 403— 
Illustrations to sections of the Code, if bind the Court — Reference fo history | 


A of legislation —Statute, consiruction of—Question as to prerogative and power. 


of the legislature to discard the principles of Common Law—Court, duty of, 
in deciding a case Couri duty abate! administration of—Application A 
If a os to a Judicial "m garati for. defamation in respect of 


2 statement made therein on oath or otherwise, his liability - must be determined ` 
by reference to the provisions of section 499 Indian Penal Code: Arnold v. King- 


Cups (1). ^ Under the Letters Patent, the question must be solved by the - 


* Speciál Bench Refereiice No. 1 of 1920 in Criminal “Miscellaneous Case 
No. 4t of 1920. a 
(1) (914) L L. Re 4i " Calc. 1023 een ‘LR. 4i L-A. -149 asp i 


r E - 


, 


. 
. 
ME ^ - . 


Vor. XXXII] _ * “HİGH COURT, 


n t 
application of the provisions of the Indian Penal Code and ‘not’ otherwise; the 
Court cannot engraft thereupon exceptions derived from the Common Law of 


, England or based on grounds of public policy. Consequently, a person in such a` 
Position i is entitled only fo the benefit of the qualified privilege mentioned in sec? 


tion 99 Indian Penal Code. . 


_ -Exceptions 8 aod 9 to section 499 of the Indian Penal Code, do not formulate 
any rule of absolute privilege. The eighth exception refers to accusations preférred 
in good faith to an authorised person. The ninth exception refers to imputations 


- 


made in good faith by persons for protection of their interest or for the public - 


good. To take a case out of the primary rule and to bring “it within either of the 
exceptions, good faith on^the part of the person who makes or publishes the im- 
putation must be established. 


Sections 2 2nd 5 of the Indian Penal Code taken tagether, declare that offences 
defined by special and local laws continue to-be punishable as before; in other 
words, all acts or omissions contrary to the provisions of the Code itself or of the 
provisions of special and local laws and other laws enumerated in section 5, and 
these alone and none others are punishable as offences. 


Section 9 of the Indian High Court Act, 1861, does not mean that the High 


' Court is to apply the. Common Law of "England, in the exercise of the criminal 


jurisdiction vested in it. 
if a party to a judicial proceeding is sued in a civil Court -for damages for defa- 


mation in respect of & statement made therein on oath or otherwise, his liability, 


in the absence of statutory rules ápplicable to tlie sübject, must be determined with 
reference to principles of justice, equity and -goód conscience. There is a large 


preponderance “of judicial opinion in favour of the view that the principles of B 


FE 


' justice, equity and good conscience applicable in such _circumstances should be: 


identical with the corresponding relevant rules of the Common Law of England : 

Dada y. Babaji (1) 3 Suivrao v. Pundlik (2) and other cases. A small minority 
favours the view that the principles of justice, equity and good conscience should 
be identical with the Tales embodied- .in the Indian Penal Code : Weekes: v. 
Masludin (3) and other cases.. 1 


The dismissal of an application for sanction to prosecute Soest attract the 
operation of section 403 of the co of Criminal Procedure zo as to bar the prose- 
cution for defamation. ` 


An illustration is usefùl so me as it helps to hdd: some indication of the pre- 
sumable intention of the legislature and does not/bind the Cousts to place a mean- 
ing on the section which is Inconsistent. with its language : Dubey v. Ganeshi (4) 5 
Queen- Empress V. Fakirapa (s) and Koylash v. Sonatun (6). - 


Reference to the history of "legislation can only be legitimately made, when 


reasonable doubt is entertained asto the construction of a statute. ` The proper 
NN - 
LY (1865) 2 Bom. H. C. R. 36 (38). . . k NI 
(a) (1903) I. L. R.'46 Bom. 437 ; 4 Bom. L. R.-9o. EC S 
* (3) (1887) LR, 14 1. A. 89 (96) I. L. Re 11 Bem: 551 (561). zg 
. (4) (1875) L LR. PAIL 34 (36). 
(5) (1890) I. L. R. 15 Bom. 491 (496). 7 : 
(6) (1881) I. L. R, 7 Calc. na (135); 8 C. L, R. 281, ^ LIT 
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CRIMINAL. ^ course is, in the first-instance; to examine the language of the statute, to interpret- 
1920 it, to ask what is its natural meaning, uninfluenced by any considerations derived 
Sati from the previous state of the law ; to begin with an examination of the previous 
-Satis 


Fa g state of the law on the point, is to attack the problem on the wrong end; and it . 


Ramdayal, 7 “is a grave error to force upon the plain language of the section an interpretation, 
z ERE which the words will nof bear, on the assumption of a supposed policy on the part 
woof the legislature not to depart from the rules of the English law on the subject. 


No question can be raised as to. fhe prerogative and power of the legislature to n 
discard the principles of. the common law, wholly or partially, and, in its enact- 
ments, to embody other "rules which it prefers. 


EN It should not be assumed that arguments of counsel are necessary to enable the 
Court to arrive at a sound conclusion; as whether the case is argued by counsel oc 
t not, the Court should accurately ascertain the facts, apply their own knowledge of 
S z : the law to the facts ascertained, and, if the law is doubtful, should search, If neces- 
sary, into the ‘authorities before they pronounce a-decision : fime v. Modoo- .. 
PA “soodhun o. - 


A Court is bound to administer the law as enunciated by tbe legislature" and 

neither to enlarge nor to restrict the sphere of its application." 
t . Application for revision under section 435. of de Spay 

ee i Procedure Code by the Accused. - ‘ 
Application for quashing ‘the proceeding {instituted in the Presi- 
. dency Magistrate’s Court at Calcutta by the Opposite Party. 
| The, material - facts Appear from the ae of Mooker- 
< “ee AC 7 

The application for revision was argued in the first instance 
before Mr. Justice Walmsley and Mr, Justice Buckland, who resery- 

ed judgment and subsequently made the following 


Reference. XV IRE Sas s 


This Rule raises a question of great importance, namely, whether 
June, à 15. statement contained in an application to this Court upon which a - 
Z charge of defamation is based are absolutely: privileged. We 
intend to lay the case before the @hief Justice, that he may, if he 
thinks fit, appoint a Special Bench to deal with the matter. 
Babu Narendra Kumar Basu for the Petitioner. : 
Babus Dasarathi Sanyal, Debendra Narain Bhattacharjèe and 
Ramtaran Chatterjee, Lt: G. Sarkar and Babu Amir Chand Pal 
for the Opposite LA ; . : 
a i "o ue C. A; V. 
- 7 _ The judgments of t the Court were as follows : : 
" Kookerjee; A.C. J.—On the zith July, 1919, Satis Chandra 
Chakrabarti, the petitioner in the present Rule, made an application 
: = - 2 P AME E 


UNS (1). (1867) B.L. R. (F.B.) 675 (678) ; 7 W. R. 377 >- > 
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to this Court and prayed. dii dióciplinary; action. -might be fakén Carmina. 

| | against Mr. Ramdayal De, 2 vakil- of this Court,- who’ had. acted on ' 1920. 
‘ behalf of one Chandra . Kumar Chakrabarti with whom he had been Satis 


e involved in a protracted litigation, It is not necessary for our 
. «present, purpose to narrate the-history or review the progress of that ind 
litigation ; i) it is sufficient to state that the application made by the Wookerjee, A.C. F. 
; petitioner ‘contained grave. charges, of misconduct against Mr. De. zc 
The application was supported by an, affidavit which recited that the ` 
facts , mentioned in the petition were true-to the knowledge of the 
deponent except „those contained in paragraphs 19, 25 and 27 
and that, a ,part of paragraphs 4, 47° and 5o were true to his infor- 
mation and belief, . The application was hegrd>in the first instance / 
by Fletcher and- Duval, JJ. On the 17th. Jay, 1919, the matter ' " 
was referred to the Government pleader. for: enquiry and report, 
` On'the asth July, Mr. De was called upon to submit an 'explanation 
_within three weeks, which he did on the roth November, 1919. 
The question was thereafter considered by Sanderson, C. J. and 2 
. , Fletcher, J., who on the 3rd December, 1919, came to the conclu- , dee 
sion that no disciplinary action could be takèn upon the application. 
' -On the 15th March, 1920,'Mr. De moved- this’ ‘Court for sanction 
. to prosecute Satis Chandra Chakrabarti for offences under sections 
181 and 193 Indian Penal Code alleged. to have been committed 
by.him in réspect of the ‘statements made in paragraphe 52° and 22 
ofthe application to this Court on the rth - July, 19:9. This ap- 
plication for sanction was refused by- Sanderson; C; J. and Walms- 
ley, J. Meanwhile, on the a4th February,’ 1980, Mr. De had lodged 
`- g complaint i inthe ‘Court of the Chief Presidency Magistrate against. 
Satish, Chandra Chakrabarti. with a.view to prosecute him for an 
offence under’ section, 5oo Indian Penal’ Code in respect of the 
` following nine . statements - selected from "the petition of the rrth 
| ; July, 1919 : 
` | (1) That the said vakil, hen: ‘the guit ‘No. "5-3 of 1910 (Probate 
Cae) was pending: in: ‘the Judge’s Court at Chittagong after re- 
, mand, Offered ‘money to Prasanna Kumar Singh’: the Kabiraj,, the: MN LS 
` x witness | Nom1, who depósed on $20-7-14-and. Radha Govinda * 
Bhattacharyya witness No. 9 who deposed on: ‘agrd July, 1914, to ^ , 
depose falsely, and paid Probhat Chandra Bose witness No. to to 
gepos falsely- and strongly on behalf of his “side ; ; 
- (a), That the- said vakil, since -the' institution of the pending 
' Revocation: Case -No.'11í of 1918, frequently goes to: Chittagong and: 
' there bribed sóma: of the witnesses arid: attempted: to bribe the ` 
lus amongst Korjan Ali, Dalila Ja Uma- ads Dhupis ae A 
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-Achlain Khan, Sarada Kumar Dey, sto were served - with summon- 
ses, He alsoztried to raise a few witnesses ‘on payment of mole 
sto addice false evidence against the petitioner, 
< (3) -That-Babu Ramdayal De, who was always bent upon* ,* 
bo ODE getting hold of.the property of the testator, instigated éhe, 
said decree-holdets (Ramdayal Pal: and Bhairab “Chandra De) ‘to 
` execute their decree for about Rs. 6,000, knowing well- that it would 
not be probable for your petitioner-to’ pay up at'once'such a large 
-amount ' in which -case Babu _Ramdayal De would be able | to 
purchase some of the properties of the testator and father of the ] 
"pétitioners and other exécutors.at a, small- price. - 


S eal (4) That, Babu: Ramdoyal De, -intentionally and in order to'- -- 
* win the case, misprinted in the Paper book (of Appeal from Original 


decrees Nos.:438 and 580 of 1914) many other "things: (that is, than, 


* those referred to in n peris 44 and, 45) -which were material - for 'the 


cases E 
- (s) When the TE of . “the Honourable High Court was 
forwarded to the District Judge, it- ranspired that the ‘names of 
Babu ‘Ramdayal De and the first point-of- appeal’ decided were .of. 

- different ink and of' different hand, thereby probably Babu Ram- 


dayal De tried to` omit. his;name from list of .appellant's pleaders .'. 


and to-raise a suspicion im the mind of the’ District Judge- that the . 
petitionet-and other executors were not ‘appointed ’ executors though 
the first point decided i in fayour of the petitioner sse es se and the: 
petitioner. ‘believes it was: managed by Babu -Ramdayal De the 
‘said judgment not to ‘be forwarded with the original record, thoughe 
there was an. urgent order for. sending : the record’ to the District 
Judge in that judgment itself. 

(6)... «.. it is his, da to.teach t the witnesses and -gee thé record ' 
and draft big volumes 'of false application. EN A 

(7) That petitioner understood that. "every Court Dow A days is 
very liberal to the reduction of: rate .of interest. and grant easy 

‘instalment to thedebtors, but the cs is so- unfortunate that. 

he is unable to get any.consideration the other Court, : .So the; 
petitioner, believes that , itis pru the peice of Babu Ramdayal / an 


“De, vakil, High: Court - " 


.(8) That Babu Ramdayal De "came; down to Mirserai ‘ci x 
opposed the petitioner’s &gents and peons from-realising rent during 
the expiry of the year 1280 M; E. and then came down to Chitta- 
BODE, stayed there three or- four days, during which, through hia, 

- agent Indra Sirgh,he intimated. with the ' witnesses of the pending 
osos case, and ‘induced : them. vith. payment and ‘offering: 
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_ » money to give. fale’ ‘evidence against the “petitioner, one of the 


$ 


. ofthe trth July, 1919.. On» the ard. May, 1920, ‘Satis Chandra ' 


Witnesses. Nisi Chahdra Dey who also told the.petitioner the story. . 
. (9) That-there “is nothing impossible for Babu Ramdayal De, 


Leo the pétitioner most hümbly prays for an order for safe custody. 


of his letters, envelopes 'Exs. E, F, L, M; S, T, and U, V and wW 


- and’ the original note written by Babu "Surendra Nath .Das which 


is exhibit and marked P, and for an urgent order to keep 
some of the paper ‘books in appeals No a. pare and .438 of 1914- in 
the safe custody.” : 

It may be mentioned here that one of these statements, namely, 
'No. 8 is one of the two statements included inthe subsequent 
` application by Mr. De for sanction to prosecüte Satis Chandra 


Chakrabarti. Statements 4, 6 and 9 were, but , statements 1, 2, 3, 5° 


and 7 were not covered by the affidavit appended to the application 


Chakrabarti applied to this Court and obtained the' „present Rule 
with a view to ‘quash the proceedings in the. Court ‘of the Chief 
. Presidency Magistrate onthe ground that the alleged defamatory 


Statements were absolutely privileged, as they’ were Contained in a 


petition presented.to this Court in the exercise of its - * disciplinary 
jurisdiction. The Rule was argued in the first instance before 


Walmsley and Buckland JJ. who were of opinion that in view of the . 


- importance of the question. involved, namely, whether statements 


^ 


,contained.in' an application to this. Cóurt ‘upon which a charge. of ` 


‘defamation i is.. based are ‘absolutely privileged, | it should be consi- 
dered 'by a Special Bench. The „presènt Bench has accordingly 
been ‘constituted, . with the concurrence of the Full Court, to -hear 
“the. Rule. 

| The determination of the matter in controversy depends upon 
‘the true construction of section 499 Indian, Penal Code, which con- 
, tains’ four explanations ‘and ten exceptions ; x Arnold v. King-Em- 
| peror (1). -No reference need bà made to the „explanations, : as there 
.can.be no reasonable’ doubt as to the’ meaning and ‘effect of the 
"-imputatións contained ‘in the statements... Nor need we- consider 
.the'scope ofany.of the exceptions, except the eighth and the ninth 
which alone bear upon the question. under .consideration. . Conse- 


| quently, the statutory provision relevant. for the decision, ofthis ' 


A 


- matter mmay be formulated. as followe :; ; io 
‘Whoever by words either spoken or intended to be read _or by 
~ signs or’ by visible e ropiatentationi makes or;publishes any, imputa- 


(1) G914) Es L. ^R. 41^ Calc. :1023 (1048); L. R. 41 I. s id ya C. 
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oe concerning any person intending to harm, or kool or having ` 

-reason to believe that such imputation wil) harm, the’ ‘reputation of 
' guch person, is seid, except in the cases ‘hereinafter ere 
defame that person,” i 

"Eighth ‘Exception—It i is not. defamation to peri in good faith * 


__Mookeriee, +4. C. Fan accusation against any pełson to aily of those who have latful 


authority" over that a with . pepe to the subject matter of- 
accusation. >». ; 

Se 4  düsesioas 

' If A in good faith accuses. Z before a Mis: H i A in EA 


faith- complains of the conduct of Z, a servant, to; Z's master ; ; if A 
Jin good: faith complains of the conduct of Z, a phita, to Z's father— 
"A is within this exception. Ai 

Ninth Exception—It i is not defamation to make an tispufafion 
on the character of ahother, provided that the imputation be made, 
in good faith for the protection of the interest of the person making 
2 di or of any other person, or for. the public good. 

Illustrations. à o "d : À 

(a) A, & T UTR saysito B, who manages his business" ‘Sell 
nothing to Z unless he pays you ready money, for I have no opinion, ` 
of his honesty.’ A is within the exception, if he has made this im- 
putation on Z in good: faith for the protection of his' own interests, ' ` 

(b) A, a Magistrate, in making a report to his superior officer, 
castis an ‘imputation on the character of Z. Here; if thé imputation 
is made ih good faith and for the public’ Bood, Ais within the ex- 


, optidn.* : i 
- It-is indisputable that unless the case can be brought within 


D “either of the two exceptions just set out, the petitioner must be 


taken to have defamed Mr. De, as the statements embodied i in his 
application to this Court were of such a character that he must have 
‘known that they would harm his'teputation. We have consequently 
to examine the provisions of the two exceptions ; but it-is plain. that 
-neither-of them formulates. any -rule of. absolute privilege. The 
eighth. “exception refers to accusations preferred in good faith to an‘ 
- atithiorised pérson, The ninth: exception refers to imputations made - 
“in good faith -by persons for protection of their interest or for. the 
-public good. - It is thus clear that-to take a case out of the primary 
' rule and to bring. it within either of the exceptions, good faith on 
the part of the person who makes or publishes the imputation - must 
_ be. established. We cannot in this connection overlook the illus 
tration to the eighth exception, altbbugh we are not „unmindful. that 
an Unions is useful so far as ‘it helpi to furnish, some indication 
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of-the NEM intention ofthe legislature dnd doe not bind -the 
. Courts, to:place a meaning où the section which is inconsistent with 
. its language: Dubey v. Ganeshi Gj; Queen- "Empress v. Falirapa (2). 
, oylash v. "Sonatiin .(3)..: Reference may here be usefully made to , 
* the following observations of Lord Shaw in -the judgment of the 
` Jutlicial. Committee in Mahomed Syedot Arifin v. Yeon Ost Gark (4). 


rejected: because they do not square with ideas possibly derived from 
another system of Jurisprudence as to the law with which they or the 
- sections deal,” And it would require a very Special ‘case to, warrant 


^ Tt is the duty of a Court of Law to &ccept, if that can be done, . 
, the illustrations, g given as being both of relevance and value in the ' 
, construction of the text. The illustrations should in no case be. 
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“ their rejection, on ' the ground of their assumed repugnancy tothe, 


,8éctions-themselves. It would be the’ very last resort of construction 


“Yo make any: : such assumption, The great’ usefulness of the illus- ; 


trations, which have, although not part of the. sections, been express- 
ly furnished by the Legislature às helpful i in the working and .appli- 
cation of the statute, should not be thus impaired," - : 


In the present instance, however, there i is no “conflict ‘between the 
- exception. ‘and the illustration which states that a person who in good 


- faith accuses another before à Magistrate i is ‘allowed the ‘benefit of ' 


, the exception, - .In view of- the plain language of the eighth and 
' ninth exceptions, it is really difficult to see how absolute ‘privilege 
“can ‘be claimed in respect of statements made by the petitioner in 
.his application to this "Court for disciplinary ` action against Mr. 
De;. the: Magistrate’ is bound ‘to investigate. the question of good 
faith which i is expressly made an. essential ingredient by both the 
exceptions. oe ys , 

4: Mr Boge who pm in support of this Rule fally realised 
this difficulty ‘and was constrained to take. recourse i to what might 

, well bé called a desperate- argument. He did not, indeed, maintain 
. the view that the, provisions ‘of the Indian Penal: Code should be 


pf 


construed. in, different ways within and. beyond the limits of a`, 


Presidency town ; bat he attempted to support the: ‘position that the 
* liability ‘of the petitioner depends,- snot on the provisions of the 
' Indian Penal Code alone, but on those provisions as: modified by, 
tbe Common Law of England. ` His“ argument: in substance was 
that to determine the criminal RADO of a person in Calcutta, we 


oy (879) L L; Re AU; $4 96: 2 Ko (1890) LL. E: 15 Bom. 491 (af. 
(9 (1881) I: "L: R. 7 Calc. 132 (135) ; 8 C. La R. 281; 

a Cb) Ape Cas. 575 ; L. R. cpa A. as vea 
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must investigate the rule of the Common Law of England o on the 
subject and engraft it on the Indian Penal Code, with the result 
that where the two systems are not in agreement, the Common Law 


of England should prevail: Mr. Boseowas-not slow to recognise , 


that this argument ` is opposed to the preamble, as~also the provi- 


sions of section r and section 2 of the Indian Penal Code. THe. 


` preamble shows that the object of the legislature was to providea . 


general Penal Code for British India. Section t provides that the 
Code shall take effect throughott the whole of the territories’ which 
were or might become’ vested in Her Majesty under the Govern- 


ment of Indie Act, 1858, which has since been replaced by the . 


Government of: India Act,'rgrs., Section a explicitly lays down 


that every person shall b&jliable to punishment Sunder the Code and _- 


not otherwise for every act or omission contrary to the provisions 


thereof of which he shall be guilty within the territories vested in. 


| Her "Majesty ; $ these words repeal all former laws for the punish: ` 


ment of every offence which is, made punishable by the Indian 


Pena! Code.” These provisions clearly militate against the conten-, 


tion put forward in support of the Rule. Asa last resort, Mr. Bose 
relied upon section 5 which provides that nothing in the Code *'is 


b 


intended to repeal, vary, suspend or affect any of the provisions 


of statute 3 and 4 Will IV C. 85 or of any Act of Parliament passed 


after that statute in anywise affecting the East India Company ' 


or the said territories or the inhabitants thereof; or any of the 
provisions or any Act for punishing mutiny and desertion’ of officers 
and soldiers in the service of Her Majesty or of any special or 
local law.” Mr. Bose, however, did not explain how this provision 
'imany way assisted his argument. It need not be disputed that the 


tion 2. The two sections takén together declare that ` offences 
defined by special and local laws continue to be punishable as 
before ; in other words, all acts or omissions contrary fo the provi- 
sions of the: Code ‘itself or ofthe provisions of special and ‘local 


' laws and the other laws enumerated'in section 5, and these alone 


and none others are punishable as offences. [See the judgment of 
Collett, J. (z)) But our attention has not been invited to any of the 
provisions of the Government of India Act, 1833 which are saved 
by section 5 ahd which may be supposed to bave any bearing, 
direct or indirect, on the argument advanced in support of the Rule. 
"The provisions which relate to the legislative "powers Of the Gover- 


" 


' effect of section 5 is to qualify. the general repeal prescribed by sec- ' 


x 


nor-General in Council (sections 45 44s 45, 46, 84 and 85) or which ] 


(1) (1866) 3 Mad. H. C. R. (App. YXVIL - d i - 
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maintain unaffected the right of. Parliament to legislate, (section gr). 


l clearly dò not bear ôn the question we’ are called upon.to consider.: 


EI 


: Nor is any light thrown ` on the matter by sections 9 and ro of the 


Indian High Courts Act (24 and 25,7 Vict. C. 104) which define the 
jurisdiction and: powers of the Indian High ‘Courts, “and embody. the 
following provisions : AN E 

“to. Each of the High Courts tô be established ey this Act 


^^ ghall have and exercise. all’ such Civil, ‘Criminal, Admiralty and 


Vice-Admiralty, testamentary, Intestate ‘and’ Matrimonial Jurisdic- 


^ tion, original and ` appellate, and all such f powerg,and authority ton 


and in'relation to, ‘the. administration of justice in the Presidency 
for which it is established, . as Her Majesty may, by-such' Letters 


: Patent. as aforesaid, grant .and ‘direct; subject, however, _to* such 


directions and limitations as to the exercise of otiginal, "civil. and 


* .eriminal jurisdiction beyond the limits of the Presidency Towns as 


` , may be prescribed thereby ; and save as" by.such Letters Patent may 


be otherwise directed and subject and' without. prejudice to the 
legislative powers in “relation to the matters: aforesaid. of the.Gover- 
nor-General of India in ‘Council, the High Cout to be established 
in each Presidency shall have and. exercise all jurisdiction and every , 


power and authority whatsoever ` in ariy manner ' vested: in Any. of- the ^ 
Courts'i in thé same Presidency abolished ‘under this “Act at the time 


of the abolition of süch last mentioned Courts, ~- : 

“Until the'Crown: shall otherwise: provide under the Bowen 
of. Hs Act, all jurisdiction now exercised -by the Supreme Courts of s 
Calcuttà, Madras, and Bombay, respectively over inhabitants of such 


` parts of Indiaʻas-may not be comprised within thé local limits of the 


Letters Patent to be. ‘issued under this-Act. establishing High Courts 


- at Fort William, Madras and. a shall. be - exercised by such |. 


7 


High Courts respectively,” P - 
- Section 1o ‘was repealed-by section 2 of-- 28 ‘and 29- Vict.. C. 15 


- ‘section g which has noir been replaced by section 106 of the Govern- 


ment'of India Acf, 1915, preserves - ‘to the High Court all jurisdic- 
tion and- every power and authority . vested in any of the Courts: 


> abolished by the High Courts'Act, 186r, that is, the Supreme 


Court and.the/Court of Sudder Déwani Adalat and Sadar Nizamat 
Adalat, mentioned. in scction 8.. This, provision, however, is made 


` expressly- subjéct to the, legislative powers of -the Governor-Genefal 
,in Council'which i is further emphasised by the provision of clause 


' 44 of the ‘Letters’ Patent “recently extended in ope ty the amend- 


' ment of the r1th Marcb, 1919 :; 


E > "And ‘we do- rae Srdai and. dedere. that all the poe 
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-. of these our Letters Patent are subject to the Legislative powers of' 


the Governor-General in Legislative Council, .and also of the 
Governor-General in Council under section seventy one .of tlie 
Government of: India Act, 1915, and also of the Govern eral 
in cases of emergency under section seventy two of that Acta aad 
may be in all respects amended and altered thereby.” 

The phraseology used in section 9 cannot possibly mean that 
the High Court is to apply the Common Law of. England, in the 
exercise of the criminal jurisdiction vested init. This is placed, 


* beyond dispute by the Letters Patent mentioned in the section. 


We need refer only to ‘clause 3o of the Letters’ Patent of 1865 


. which replaces clause a9 of the Letters Patent of 1862 : ` D 


“30, -And we do further ordain that all persons brought for 
trial before the said High Court of Judicature at Fort William in 
Bengal, either in the, exercise of its original jurisdiction, or in the 
exercise of its jurisdiction as a.Court of appeal, reference or -revi- 
sion, charged with any offence for which provision is made by Act’ 
No. XLV of 1860 called the ‘Indian Penal Gode! or by-any Act 
amending or excluding the said . Act, which may have been passed 
prior to the publication of these presents, shall be liable to punish- 
ment under the said Act or Acts, and not otherwise.” 

It may be noted’ that the words “or by any Act amending or 
excluding the said Act which may have been passed prior-to the 
publication of these presents? were introduced for thefirst: time in, 
clause go of the Letters Patent of 1865, while the words ‘subject 
nevertheless to such alterations, ` ‘modifications and additions in and 
to such Code as may. have been or may be prescribed by any. Acts, 


‘or Regulations made by the Governor-General in Council’ which 


occurred in clause 29 of the Letters Patent of 1862 were ‘not repro-- 
duced in clause 30 of the Letters Patent of 1865. .Clause 30 of 
the Letters, Patent which is now in force makes the argument en- ` 


- tirely untenable that the High ‘Court is not to administer criminal 
‘law as contained in the Indian Penal Code but isto engraft there 


on the rules of the Common, Law of England. =, 
It i$ in our opinion, indisputable that all persons brought J be- 
fore the High Court for trial in the exercise of its original criminal 
jurisdiction or in the exercise of. its jurisdiction as a Court of crimi» 
nal appeal, referénce or revision, if charged with an ‘offence under 
the Indian Penal Code, shall be liable to punishment under that 
Code and not otherwise. This does not militate against the view 
that the High Court has’ jurisdiction, like the Supreme: Court, to 
punish for gontemp: of. Conr Lacus as WAS home out. -by Sir. 


` 


e D 
n B f "E a ^s 


Vor. XXXIL], . . HİGH court. . ; 


mne Peacock i in ‘Savini Nath Banerjee v. The Chief Justice and 


~ Judges of the High,Court (x), is notan offence under the Indian 


Penal Code. | “It is an offence" which by the Common Law of Eng- 


. land is punishable by the High Court in a summary manner by fine. 
qr imprisonment or both ; that part af the Common Law of England . 


was introduced into the Presidency towns when the late ‘Supreme 
Courts were’ respectively established by the charters of Justice. 


The High Courts in the Presidencies à are superior Courts of record 


and the Offence of contempt and the powers of-the High Court for 
punishing it are the same in India as in England, not by virtue of 
the Penal Code in British India ‘and the Code of" Criminal Pro- 


` cedure, but by virtue of the Common Law of England: Me Dermot 
. V. Judges of British Guiana (3)? It is not necessary for our 


present purpose to deal elaborately with the question of the juris- 
diction of this Court to punish for contempt of Court; such ‘power 
was undoubtedly possessed, by the Supreme Court and may be 
exercised by.this Court either as a power inhérited from that Court 
or as inherent in the Court as a Court of. Record, and “the exercise 
of the power. is not. restricted by the provisions of clause 30 of the 
Lettera Patent (see Legal Remembrancer v, Maiilal Ghose (3) ahd 
In re Motilal Ghosh (4). Similarly sectión 9 of the-Indian High. 


' Courts Act, 1861, may be deemdd to have vested in the High Court, 


the power and authority which might be exercised by the Supreme 
Court, beyond the limits of the Presidency towns as- indicated by 
the ‘observations of. Peel, c. J., Zn the matter of the Makarance of 


_Lakore (5). Here again however the exercise of the jurisdiction is 
: subject to the provisions of the Letters Patent and is without pre- 


judice to the legislative powers of the Governor-General in Council, 


Consequently, from whatever point the matter may be examined, 


there.is no- escape from the position that the petitioner in the 
present Rule is subject to.the operation of section 500 Indian 
Penal Code and other relevant provisions, if: any, of the Indian 
Penal Code ; the measure of his liability cannot be tested by 
reference to the rules recognised by the Common Law of England. 

We may point out that the’ conclusion we have reached is not 


; . cont£adicted by what is known of the history of the legislation on - 


the subject. We are not unmindful that.such reference to the 
history of legislation can only be legitimately ‘made, as was done 


N 


(1) (1883) I. L.R.-10 Calc. 109 (131) ; L. R. i. A. 171. 
(a) (1869) 5 Moo. P. C. (N- S.) 466 (497). 

(3) (1913) l. L. Re 4t Calc. 173 ; 18 C. L. J. 452. 

(4) (1917) L L. R. 45 Calc. 169 ; 26 C. L. ^ 459+ 

(5) (1848) a 428. 3 ut 
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e Commit "by the Judicial Committe in Ishurés Persid v; Xa Chatierput (1 (i y 


gao. © , _ and Brows v. McLachlan (2), when. redsonable doubt ig, entertained . 


po WM LI ETT ito the construction of a stattite ; the. operation ' may, however, be: 
~ Satis. s . e 
i oo TO easily carried. too far; and may, in the case of codification of Acts, 


' Ramdayal. E ^ lead .to resülts which have' beet. emphatically " condemned *in 


Mookerjes, A: C. F, ~ decisions’ of the highest authority ; ‘see for instance the observations, E 


: . of Lord Herschell in Bank of England v. Vagliano (3), of Lord. 
P. I. Watson i in Robinson v. Canadian Pacific Railway Company (4) and, 


: of Lórd Macnaghten i in Narendra Nath v. Kamal Basini (sy The í 


. proper course is, in the first in&tance; to. examine - the . language of 


ES , uninfluenced by any 'cortsiderations derived from: the: preyious’ -stato 


; and it is a grave error to ‘force upon the plai language. of the 


s . Section an interpretation, which the words. will pot- bear, on the ' S 
. , assumption of a supposed policy-on the part of the, legislature not ' 


Ae SE to depart from the rules of the English Law on the subject, In the 


.. Penal Code, not only does not support the theory of such. a polity, 
7 but shows clearly ‘an intention pn the part of the legislature to 


wp et “of the law ; ; to begin^ with _an examination of the previous state ' 
a ae ; of thé law on the point, is to attack the problem on the wrong énd ; i, 


` present instance, however, a reference. to the history of. the Indian i 


TL CHI TDI the. statute, to interpret it, to ask what is its natural meaning, ` 


* 


d . deviate in many respects from the rules of the, English law on this l 


particular topic. This- is manifest ‘from an analysis of note R, 
“appended to the draft of the Indian Penal Code prepared by. the 
, Indian: Law, Conígissioners - (Macaulay, Macleód, : Anderson * “and 


ol ""Millett) and submitted” to the Governor-General i in Council on- the ' 
y ues ae - “ath ‘October, 1837. The Commissioners not only did-r: ot faithfully . 
š E adhere. to the rules of the, English -Common Law, "but in some . 


48 , respects, framéd provisions which . were 'at variance therewith, as A 


MEE ` müissioners further intended that provision should be made in the 
EE . Codé of Procedure for rules for pleading in cases. of defamation. 
EJ f - _ The , Subsequent reports on the draft Code: by- the Indian Law 
` Commission (Cameron and Eliott). on the: ‘sth November, 1846, and 


' sioners depart from those rules in many peepee: reds aa had" 


i ` (1) (1842) 3 M. I. A. 100 (130) ; 6 W. RSP.-Ce27 

LER (a) (1872) L. R. 51 i: C. 443 (550). Ge (dot) App. Cas. 107e . 
(4) (1892) A. C. 4 ee De 2m 
GG). (1896) L. R. 5 iA. 18; L L: R. as Mean 56% ° NE 
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. also with the French Code and the Code of: Lousiana, The Com- ' -' 


24th june. 1847 devote ‘oné entire “chapter (Chapter , XXV,. „ para- - 
LE `- graphs 360-414) , to the subject of defamation. .It is süfficient to -- 
. State that there is. no indication of an intention to adhere to the rules ` 
“of the English Law on; the subject ; on the other hand, the Commis-, : 
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Commissioners. Ina subsequent report submitted by the Indian 1920. 
.Law Commissioners (Cameron and Eliott) on the ast ‘February, Satis 


' e1848, they embodied a scheme of provisions and- rules for the — 
administration of criminal justice. according to the Penal Code. 
To this scheme, they appended forms of indictment; form No. 66  Mooberjee 4. C, F. 
‘which refers to defamation sets out. the: plea of - not, guilty of: 
defamation” on the ground that the imputation had been made in 
good faith. for the public benefit. „These rules fop ‘pleading do not ^? 
appear however to have been ever adopted by ithe. legislature. We 
~ do not rely on this history. of the composition of the Indian Penal. i 
Code with a view to interpret its provisions, but we refer to ~it only 
. to show how tnsafe it would be ‘to. interpret the sections of the 
Code on the erroneous assumption that the framets did not intend 
to. depart from the rules: of the Common Law. 

As a last resort, Mr. Bose has, argued that if the language of - s 
: section. 499 Indian Penal Code militates against-his contention, there 
is a respectable body of judicial opinions which support his vie& of 
, absolute privilege. Before we examine these decisions, it is neces- 
“gary to emphasise that in this country, questions of civil liability for 
damages for defamation and questions of liability to criminal prose- , 
' cution for defamation do not, for purpose of adjudication, stand on 
- the same basis ; as regards the former, we have no codified law; as" 
regards the latter, the relevant. provisions are embodied in the 
Indian Penal Code. This fundamental distinction, as will presently 
. appear, has not ‘always been borne in mind. . The- position then is 
that questions relating to civil liability for damages for defamation 
- must be determined with reference to either the rules of English 
. Common Law where they are shown to be applicable [Mayor of 
a Lyons v. E. L Co. (1)] and with reference to principles" of justice, 
equity ‘and good consciencé in all other cases, The principle that, 
in- -all cases for which no specific stdtutory directions are given, 
` Judges. should act ‘according to justice, equity ‘and good conscience, 
^ was expressly formulated in section 93 of the’ Administration of 
_ Justice Regulation promulgated by the Governor-General in Council 
“on the 5th July, 1781: The rule was thereafter successively repro- ' - 
duced in' section 21 of Regulation 3 ‘of 1793, insection'24 of the — 
.. Bengal Civil Courts Act, 1871, and in section 37 of the Bengal Civil 
Courts Act, 1887. Now, the decision of a case according to the 
principles of justice, equity and good conscience has generally 
meant decision according to the principles “of: 7 Saguh law appli- Q7 
(1) (1836) 1 Ms L À. +175) : n - 
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cablé tó a similar state of citcunistances. -This was justified- ‘id - 


` Dada w. Babaji(x) mentioned. by~Jenkins- C J, in Shiorao y. 


-Pundlié (4),-on the authority of the judgment of the Judicial’ Com- 
mittee in Varden Seth v. Luckpathy (3); but it is doubtful, whether 
thé Judicial Committee really intended to enunciate the -comprehgn- 
sive rulé aftributed- to their decision. Lord Hobhotie, however, 


~in the latér.case of Waghela v. Masludin (4) stated that -‘ equity 


and : good conscience" had been “generally interpreted to mean the 


a, 


LEE 


rules of -English lay: if-found applicable to Indiaü society and ' 


_circumstances.” Seet also Makaraja of Visiandgaram v. Raja 
. Setrúcherla (s).. In-this connection, reference may be made -to the 


observation’: of Sir Barnes Peacock, C. Ja in Rambus v. Modoo 


^ Soodhuns (6) that-where. Tights of „parties are’ determined according 


» to the general principles of equity.and—justice,: this must | be' done 


without any distinction, as-in England, between that. partial- -justice 


: complete justice for, which” it is frequently necessary to-seek the 
. assistance of-a Court of equity. This was’ adopted by Jenkins CJ. 


in Dednarayan. v. -Chunilal (7). -In these circumstances, when the : 


Law of torts has.not been codified: and’ cases of civil liability for 
damages have been left to be decided according to rules of justice, 
:equity and good conscience, it is not surprising to find. that the law 


.'"of civil wrongs- as -administered in British Indian Courts has been 
I practically taken in its. -entirety from the ‘Common Law -óf England ; 


the only justice, equity and good consciencé which Judges steeped 


- ..in the principles of English jurisprudence could and did administer 
. in default of any other rule was so much of English Law and usage 


- as seemed reasonably- applicable i in this country.. A familiar illus- 


. where the principle that witnesses cannot be. sued in a civil Court for ` 
. damages i in respect of evidence given-by them. upon oath. in 'a judi- 


tration of this is afforded. by the judgment of the-Judicial Committee 
in: the casé. of Guanesk Dutt Singh v. Mugneeram Chowdhry (8) 


cial ‘proceeding was enunciated in the following terms in affirmancs 


zr of the decision of this Court in Mignee Ram. v. Gonesh- Dutt (9): 


G0) (1865) 2 Bom. HeC, R. 36 (48)... .-- r, ow 

p (2) (1902) 1l. L. R.,26 Bom. 437 ; 4 Bom. L. R. 9o. vin E aes 
-G) (1862). 9 M. I. A. 303. (321). yi 7 : 
(4) (1887). L. R.’ aa Ts A. 89 (96) ; | “In Rear Bom, 551 (64). 

t) gos) ag M. L J. 855 I: L. R. 26 Mad; 686. INE T 


(6) 6867) B. Li R. (FB) 675 (67) ; 7 We RB 3770 7 7 7507 


(7) '1913) TL. R. gt Calc. 137 (146) ; 18 C.-L. J. -603. 
(8). (1872) 11 B. L. R. 321. (328) ; 17 W. Ri 283. "ERU D 
(g)1 866) s W. R. 134-- n m HEN 


: which is administered in: the Courts. of law and the more - full and - 


~ 


Voi. XXXIL] mom COURT. - 
." Their - ‘Lordships hold this maxim which certainly has been recog: 
pe by all the Courts of this country, to be one. based - "upon "prin- 
ciples of public policy. -The- grotind’ of it is thia, that it concerns 

e -the public and the administration of justice that witnesses giving 
their evidence on oath in a Court of Justice should not have before 
` their- eyes the fear of being harassed by suits for damages ; but that 
the only penalty which they ‘should: incur’ if. they give evidence 


falsely should be an indictment for perjury." This, in the absence: 


of legislation: on the subject of civil wrongs, is, if we may say so 


without impropriety, & perfectly legitimate process; but’ if we were : 


-to read into the provisions of the Indian Penal Code an exception 
~ which finds no place therein, as the counsel was invited to do in Za 
re Nagarji- Trikamji (1) where counsel. -relied upon the lucid 
statement of Brett, M. R. in Munster v. Lamè (a), as to the immunity 
enjoyed by Judges, counsels and' witnesses under the Common Law, 
the operation would in essence be legislation in the guise of. judicial 
~ interpretation. This, -as we shall next see, is precisely what hap- 
pened in some of' the cases in the books. .We may add that no 
question has been or indeed, could be raised as to the prerogative 


^ and power of-the legislature to discard the pfinciples of the Com- 


mon Law, wholly or partially, and, in its enactments, to embody 


, other rules which it prefers (see the observations of Lord Atkinson 


~is Rodrigues v: Spyer Bros. (3) where the reason - for the rule of 
immunity of Judges, advocates and witnesses is lucidly stated), 
One of the earliest cases in this Court is that of Queen v. Mohunt 


Pursoram Doss (4) where the petitioner was prosecuted for an 
- offence under section 500 Indian Penal Code in respect of state- 


ments.made by him to a Sub-Inspector of Police during. preliminary 
enquiries in a Case of riot; it was ruled that the decisiori of the 


question depended upon the provisions of. the Indian Penal Code 


and the conviction. was sustained. .'It was observed that the case 
did not fall under the.ninth exception to section 499 as- the imputa- 
_ tion was not made in good faith nor was'it necessary: for the protec- 
tion of the interests ofthe party making-it. This view was affirmed 
on review ; Queen v. Pursoram Doss (5), where in answer to the con- 


tention of Mr. Doyne that:under the Eaglish law a-defendant in a 


criminal case was not. tongue-tied and might. make use of any 

“remarks, however defamatory fer se, with perfect. impunity and pro- 

tection . from indictment or action, Kemp’J. observed that the case 
Aa) (1894) -I. L. R. 19 Bomz.$33o.. ',. - (3) (1883) 11 Q. B. D..588 (603). 
(3) (1919) App. Cas. 59 (90). (4) (1865) 2 W. R. (Cr.) 36. 

(s) (1865) 3 W. R. Cr. See V. , 
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CRIMINAL, before them was governed by the provisions of the Indian Penal 
1920. Code ; Glover, J., added that English law gave greater license to a 
: Su person in the position of the accused than exception nine to section- 


499 Indian Penal Code which required good faith as defined in 
` - gectibn $a. The question Was raised again in Greene v. Delanney(1) 
Moghejee, 4 ee, A. C ¥ where an attempt was made to test-the propriety of the conviction 


Ramdayal, 


by reference to the rules of the English law of defamation, The: 


defamatory matter was contained in a petition presented to a civil 
Court. Phear J. ‘observed as follows: ` 
~ “The Judge erred in looking outside the Penal Code itself for 


the purpose of ascertaining the criminal law of this country with. 


regard to defamation. If the facts which are the subject of a com- 
L9 plaint fall within the limits of the definition in sectión 499, con- 


i 


$ ' ` strued as the section ought to be according to the plain meaning of : 


the words therein used, and if they are not covered by any of the 


ais ek. exceptions to be found in the Code, then, in my judgment, they ` 
amount to defamation quite irrespective of what may be the nee ` 


law on the same subject. 

^. “Tt is, J think, most important in the interests of the public that 
the procedure of our Courts of Justice should not with, impunity be 
used as the means of indulging feelings of personal spite. It is 
quite time for litigants in many of our mofussil Courts to learn 


~ 


3 , that if they make written statements and petitions the vehicle of E 


groundless accusations against their oppenerts or other persons, 
Whatever may be their pürpose, they do so at their own peril.” ^ 
jackson J. added : - 
“Jf he made the imputation in the petition presented -by bim to. 
the civil Court without good faith, he is liable to peamant for 
defamation. His act will not come- within tbe ninth exception to 
the 499th section of the Penal Code in which defamation is defined. 
I also think with Mr. Justice Phear that in this country ^ where 


- litigants are so habitually regardless of the allegations they prefer. 
against their opponents, it is right and proper that they should 


understand that false defamatory allegations made without good ` ` 


faith are punishable under the criminal-lawa of the country." 


. "The point. arose, for consideration again in Jn the ‘matter of . 
Shiboproshad Pandak (2) Markby and Prinsep JJ. held that where - 


the defamation charged was contained ina petition to a Magistrate, . 
the question of good faith was “material, as the case was governed 


-by section 499 Indian Penal Code. It may be observed impassing : 


N (1) (1870) 14 W. R.Cr. a7. - . 
E © * (2) 0878) 3 C. L. R. 122 ; L L, R 4 Cale, : 324s : " 


PEE 


B xxxii) ^ didn COURT. ^ = TS 
‘that a düsetion was also raised-as to burden of proof and as to a 
"possible difference on that point between a trial in the original 


criminal "jurisdiction ofthe High "Court and a trial beyond the 


*limits of the Presidency town. The question turned upon the scope 


- traced, The Sessions Judge on the metits thought that the reasons - 


v 


of the first Criminal Procedure Code, 1862, and the effect thereon 
_-of the Indian: Evidence Act, x872, and is not material for the solu- 
tion of the point we are called upon to consider.’ "The point “arose 
again, but only incidentally, in Augada Ram v. Nimai Chand 
-(t) which was a civil suit for damages for defamation. Petheram 
C. J., after referring to the decisions already mentioned under 
‘section 499 ‘Indian Penal Code which he considered as binding; 
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added: “We do not think it possible that,a statement may be the . 


subject of a criminal prosecution for défamation, .and at the same 
time may be absolutely privileged, as far as the civil Courts are 
concerned. But if there had been.no authority on the point in this 
Court, we should have come to the same conclusion.” There, can 
be no dgubt that according to Petheram C. J., and Rampini, J. the 
test of criminal liability is to be found in’ the provisions of the 
Indian Penal Code as had been held in previous cases ; but their 
opinion, as to the test of civil liability for damages for defamation 


was contrary to the view which had been adopted in Bhikumber v. 


Beckaram (2) ; this, it is clear from the report, was not brought to the 
notice of the Court. The next case where the question ` appears to 
have come under consideration is that of . Woolfun Bibi v. Jesarat, 


-(3). This was a reference ip a case ‘of conviction under section 500, 


Indian Penal Code for defamatory statements made by two persons 


ad witnesses in a civil suit, The Sessions Judge referred to the © 


cases of Manjaya v. Sesha (4) ; Empress v. Babaji (5) and Empress 
y. Balkrishna (6) ag authorities for :the' proposition that witnesses 
` could not be prosecuted for-defamation: on account of statements 
made in the witness box. .Reference was also made to Bhikumber v, 
Becharam (2) and Gunnesk Dutt v. Mugneeram (7) both of which, 
. a8 we have seen, arose out of civil suits. The earlier decisions in 
this Cóurt, which were directly in point, had. evidently not been 


given by the Magistrate for holding that the statements weré not 
made in good faith did not appear to. be sound. When - the matter 


(1) (1896) 1. L. R. 23 Calc, 867. (871). 


1 


— (a) (1888) I. Li R. 15 Calc. 264. . 0 (1899) 1. L. R. 27 Calc. 262. 
* (4) (1888) 1. La Re 11 Mad. 477. C 4g) ient L.R. 17 Bom. 137. 
© (È) (1893) I. L. R. 17 Bom. 573. . ` 


` (7) (1872) 11 B. L. R. 321; 17 W. R, 283. 254 D E 
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CRIMINAL. ' came up to this Court, there was no appearance on behalf of either Bg 
1920: P the accused or the Crown, and the Court, on the authorities cited by 
2 Z "the Sessions Judge, held that the accused who had as witnesses 
v. made statements relevant to the issue: in the case under eriquirg 
Ramdayal. 


peas could not be prosecuted for defamation. We do not overlook the 
, Mookerjes, A. C. F observation of Sir Barnes Peacock C. J., in Rambus v. Modoosoo- 
m ~. dhun (1) that it should not be assumed that arguments of counsel are 
necessary to enable-the Court to arrive at a sound conclusion, as, 
whether the case is argued by counsel or not, the Court should 
accurately ascertain the facts, apply their own knowledge of the law i 
to the facts ascertained, and, if the law is doubtful, should search, if 
necessary, into the authorities before they pronounce a decision. ] 
This may be acceptéd as the general rule ; but the fact remains . ` 
that, i in this instance, the earlier decisions in Queen v. Pursoram 
ahs (2) and Greene v. . Delanney (3) which were directly i in point and had 
^ 2? been mentioned with approval in Augada v. Nimai Chand (4) were 
FA nof brought tó the notice of the Court. Nor was any reference 
made to the decision in Kali Nath v Gobinda Chandra (5) where 
Stevens and Handley JJ. had ruled that statements made, by 
parties to a suit in the pleadings were not absolutely privileged and 
had referted with approval to the view expressed by Petheram, C. J: 
in Augada v. Nimai (4) dissenting from the contrary opinion in 
Nathji v. Lalbhai (6). The case of ,Woolfun Bil vw. Jesarat 
- . ~ Shaikh (7). was considered and distinguished in Haidar Ali v. 
‘ $ Abru Mia (8). It was observed that even ifthe rule laid down 
therein was accepted as correct, it could not be extended to 
voluntary and irrelevant statements made by a witness while under 
examination. Substantially to the same effect is the decision in 
Giribala v. Pran Krishto (9). “Amongst more recent ` cases in this 
Court, reference may be made to Kari Singh v. Emperor (10), 
where it was rüled that section 499 is exhaustive, that the Common 
|, paw doctrine of absolute privilege: does not obtain in the mofussil 
: . in India and that a defamatory statement which does not fall within 
the exceptions to section 499 is not privileged. In this case, 
\ i refererice was made to the.decision in Kari Singh v. Emperor (11) 
where no final opinion was expressed upon the question of principle” 
(1) (1867) B. L. R. (F. B.) 675 (678) ; 7 W. R. 377. 
(2) (1865 2 W. R. (Cr.) 36; (1865) 3 W. R (Cr.) 4s. . 


Me Am ere 


i 


(3) (1870) 14 W. R. (Cr.) 27. (4) (1896) 1. L. R. 23 Calc. 867. 
(s) (1900) 5 C. W. N. 213. E (6) (1889) I. L. R. 14 Bom.-97, 
- (7) (1899) I. L, R. 27 Calc. p " (8) (1905) I. L. R. 32 Calc. 756. 


(9) (1903) 8. C. W. N. 292. (10) (1912) I. C. R., 40 Cale, «433. 
_ (11) (1912) I. L. R., 40 Calc. 441 (note). ` ` NU 
TEM i . 
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^ involved, but the conviction was set aside on iiie ground that ite CRIMINAL? 
propriety was open to serious doubt. Reference was'also made to 1920. 
‘the dictum of Jenkins, C. T. in Golafy Jan v. Bholanath (1) where * ek 
« complaint to a Magistrate, though defamatory, was said to be Ramday al. 


"protected by the absolute privilege accorded in the public interest 
to those who make statements to the Courts in the course of and , Mookerjee, 4 jee, 4. C. Fe 
in relation to judicial proceedings. The question before Jenkins, 
,C. Ja however, arose in a civil suit for dainages, and the Court was 
not invited to consider the true effect of section 493, Indian Penal 
Code, in relation to a criminal prosecution, for defamation. The 
question was raised | again in. Prafulla Kumar v. Harendra Nath (2), 
but no opinion was expressed as the order of the Court below was 
_ set aside on another ground. ‘The question of absolute privilege was 
elaborately discussed also in Crowdy v. O'Reilly (3) where it was .' 
pointed out that in civil suits for damages for defamation, the Court 
is free to adopt the Common Law rule on the subject, although in 
criminal cases the Court is bound to apply the rule of qualified 
privilege enunciated in section 499. Beachcroft J. was, however, 
inclined to the opinion that even in civil cases, the same restricted i 
'rule should be applied as in criminal cases, as laid « down in Augada 
v.Nimai (4) and Sandyal v. Bhaba Sundari (s). A review of 
-these decisions ghows that the trend of judicial opinion in this VE 
Court is decidedly in favour of the view that in cases of criminal 
prosecution for defamation, the Court is bound to apply the rule of: 
qualified privilege enunciated in exceptions 7 and.9 to section 499; 
Indian Penal Code. Woolfun Bibi v. Jesarat, Shaikh (6) is, perhaps, 
‘the solitary exception to this rule, though there are expressions ‘of 
‘opinion in civil cases which also point in the same direction ; but 
in those cases, the “question did not directly arise and the true 
.effect of the provisions of the Indian Penal Code was not taken 
into consideration. The case of Upendra ‘Nath v. Emperor (7) 
‘which was followed in Nikunja v. Harendra~(8) clearly recognises 
that the questioh of liability to conviction for the offence of defama- ^ 
tion depends upon the terms of section 499, Indian Penal Code, - 
and approves the view taken by Jardine and Farran, JJ. in'Z» 
“re Nagarjt (9) and by Chandavarkar and Knight, JJ. in Emperor 
v. Purshotiamdas (10), that the liability of a pleader charged with x 


(1). (1911) I. L. Re 38 Calc., 880. (a) (1916) I. L. R. 44 Calc. 970. 

2 (3) (1912) 17 C. L> J. 105 5 17 C. W. N. 554 T 
(4). (1896) I. L. R. 23 Calc. 867. (5) (1910, i5 C. W.N. 995- 

(6) (1899) I. Le R. 27 Calc. 262. - (7) (1999) I. L. R. 36 Calc.737x. 


. (8) (1913) I. L. R. g Calc. pa Gn (9) (894) I. L, R. 19 Bom. 349. 
(10) (1907) 9 Bom. L eR a37 o u 
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delato i in respect of words spoken or.written in the performance 
of professional duty depends “upon section 499, though it is held 
that the Court should présume good faith unless. there is cogent 


proof to the contrary. : This case clearly affirms the view. that the - 


privilege i is not, absolute but qualified ; no doubt, the burden is’ 


Mapheriee, AC F cast upon the prosecution to* prove absence of good faith. 


— 


` 


4 


“4 


It is not'necessary to analyse i in minute detail the decisions in 
the other Courts.. In: Bombay, there are two decisions - which 


favour the rule of absolute privilege : : Empress vy. Babaji (1) ; | 
Empress v. Balkrishna (2). The. decision in, In. re JVagasji (3) _ 


does not-fall within this category, as it recognises the applicability 
of section 499 Indian Penal Code and the impropriety of importing 
into a carefully considered statute like the Indian Penal Code, ithe 
rules of the Common Law of England based on public policy. The 
decision in Bhai Sankar v. Wadia (4), also is distinguishable, as 
“the question of the privilege of Counsel came up for consideration 
by the Cot in the exercise of its disciplinary powers while the 


case of Raghavendra v. Kashinath (5), only incidentally touches- 


` upon the question. - In the. Madras High Court, the rule of absolute 
privilege, appears to be generally favoured. The leading decision 
is that of Sullvan v. Norton (6), where the question of the pivi- 
lege of an advocate in India came up for consideration before the 


Court in its disciplinary jurisdiction. The question of the liability : 


ofan advocate to prosecution for the offence of. defamation under 
the provisions. of. the Indian Penal Code did' not directly arise for 
discussion.; but the opinion was thrown out that it would be beyond: 
measure, embarassing to the advocate. and disastrous to the interests 
of the client if the advocate was “exposed to the liability of 8 
criminal or civil charge.for- defamation for words. uttered in Couit, 
The question came up again in Manjaya v. Seska (7), where: it- 
was ruled that the statements of witnesses, when under cross-exami- 
nation before a ‘Court. of criminal ` jurisdiction, are absolutely 
privileged, and that if they are false, the remedy is by. indictment 
.for perjury and not for defaniation. Reference was . made by 
Collins, C. J. to-thé rule of the Common Law, on thè subject and 
by Shephard, J. to the. decision of the ‘Judicial Committee in 
Gunnesk Dutt v. Mugneeram (8) 5 ; there is no discussion ín either 


judgment of the effect of the provisions of the Indian Penal Code, 


(1) (1892) I. Le R. 17 Bom. 127. - (2) (1893) 1. L. R; 17 Bom. 573. 
'(3) (1894) I. L. R. 19. Bom. ee (0 (1899) 2 Bom. OLOR. s 

(5) (1894), 1. L.'K. 19 Bom. 717-- | (©) (1886) L. L; R. ro Mad. a8. 
(7) (1888) E. L.-R. ir Mad. 477. ~ ER is bue CUu 
(8) (872) 11 B. L. R. 3205 17 W. R. 2837 > C TI ws mU 
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In Hayes v. Christian (1), the Court ‘appears to have held; however, 


that the answer to the question depended’ upon ” section 500 Indian | 


Penal Code, but it reverted to Manjaya v. Seska (2) in the later 
tases of -R. v. Govinda (3), "Im re Alraja” (4) and Pundmarasu v. 
Venkatarámána (5). A-dissentient note was sounded by Moore; J. 
in Nadu v. Nadu (6), where he held that an accused could not , 


. claim a special privilege beyond what was .provided by the excep- 


tions to section 499+ Subramaniya Iyer,’ J. relied upon Minjaya 
Seska (2). It became. unnecessary, however, to" make a reference 
bs Full Bench” as the: Statement’ in * question was found to have 
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~~” been false and. malicious. This course ‘of decisions furnishes an - 


T4 


admirable exaüíple of what is: described: by] Lord Denman às “Law 
taken for granted" in a celebrated passage of *his judgment in R.v. 
O'Connell. (7), ‘which will be found quoted- in Jn’ re Moti Lal 
Ghose (8). In Raman v.- Subramanya (9),-it was ruled that a Judge 
was ‘ibsolutely ` privileged in respect of- -words used: by him whilst 


trying a case in Court, "This-conclusion was based’ on the rule ` 


of the Common ‘Law, and-no reference "was made to section 77 
Indian Penal Code, which provides that nothing is | an offence which 
is done by a Jidge when “acting: judicially im the ‘exercise of any 
power which is or which in: good faith he believes to be given to 


him by law. ‘In this. state of the aüthorities, the question was 
ultimately referred to-a Full Bench of three Judges i in Jn re Venkata’ 
Reddy (10). It was ruled that‘though the -Euglish doctrine of abso- 


lute privilege was not : expressly: recognised in section-499 Indian 
Penal Code' it did not . necessarily. follow that.it was the intention 


of the legislatute to' 'exclude its "application from the law ofthis ' 


country.. We see no escape from the- conclusion ‘that, for reasons 
‘already assigned,. the móde of interpretation” adopted by the Madras 


High Court is opposed to the well-established’ canons of construc 


-tion laid down by the House of Lords in Bank of England v. Vag- 
liano (11) and by the Judicial Committee in Narendra. Nath. v. 


. Kamal Basini (12).^ The Indian Law Commissioners who. prepared 


“the draft of the Indian Penal Code took as their motto.a statement 


“which was drawn up by. Macaulay ahd has now become classical: - 


: “Our ‘principle is: simply this— uniformity when you can havè. it ; 


(1) (1892) I. L. R. 15 Mad. 414. ^ - (2) (1888) 1. L. R..11 Mad, 477. 
(3) (1892) L. L. R. 16 Mad. 235. (0 (1906) I. L, R. 30 Mad.jaaa, 
(5) (1908) 19 M. L. J. 217* - 46 (1899) 1 Weir 589. . - 
(7) (1844) 5 St. Tr (N. S.) 1 (877) 5 11 CI. & F. 155 G73) - 5 

_ (8) (1917) I. L. R..45 Calc. 169 (335) (9) (1898) 1. LSR. 17 Mad. 87. 
(10) (1911- 12) I. L. .R. 36 Mad. 216. . (1) (1891) App. Cas. 107 (144) 


` (12) (1896) L.-R. 23 I. A 18 j1.-L. R. 23 ‘Cai, 563. 
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diversity enm. you must have iti 4 but in all Cases: certainty." - We 
find it impossible to hold that although they framed an elaborate 
section, with carefully worded explanations and exceptions, *théy.. 
still intended that the Courts should engraft thereon the rules ofe 
the Common Law. of England ‘based on public policy. which 


, Mookerjen, 4. os 3 might conceivably Vary from, time to time. It is ‘manifest that 


X 


if the method -of interpretation which found favour with the 
Madras High Court, in the case of Jn re Venkata Reddy (x). 


' wére . adopted, a, aimilar attempt might be. made to invoke. 


the aid of the prifciples of English’ law or the rules of public. 
policy, so as tọ- qualify many other provisions of the Indian Pena] 


 . Code. The inevitable result would follow that certainty. would be. 


replaced by uncertainty and order by chaos in'à brauch of the law 


which most vitally affects the people. [See the observations of, 


Baron Parke as to the dangers of the application of fules of. public 
policy, in Egerton v. Brownlow (2), quoted by Lord Halsbury in. 
Janson v. Dreitfontein (3) and by Lord Reading in Continental Tyre. 
Co. v. Daimler Co. (4).]' We may add that.the subsequent judgment . 
‘ofthe Madras High. Court in Zm-re Muthusami ( 5), does not throw: 


j ' further light upon the matter, while the decision of the Full Bench 


in Kxishnamal v, Krishnaiyangar (6), merely shows that a regis- 
tration officer.is not a judicial officer, a statement before whom, if 
defamatory, would be absolutely privileged under the rule. laid down. 


jin Potaraju v. Emperor (7). 


The question has not come up. before the Allahabad High . 
Court for consideration quite so frequently as in Madras ; but the 


~- view has uniformly prevailed: there that the liability’ to prosecution 


for defamation must always be determined with reference to section 


499 Indian: Penal Code. In Abdul Hakim vy. Tej Chandra (8) , 


it was ruled in a civil’ suit for recovery of damages for defamation, 
that the law to be applied is that laid:down in the Indian Penal: 
Code and’ not the English law of libel and slander. On this 
ground, it was held that defamatory statements were not privileged 
fnerely because they. were used in a petition preferred in a judicial 


` proceeding. . A different, note was sounded by Brodhurst, J in 


Dawan Singh v. Mohip Singh (9), where in considering the civil - 
liability of a witness for'damages for defamation oe principles of ` 
_ (1) (911.12) L L. R. 36 Mad. 216. oc td 


(Q2 (1853) 4H. LC. 1 (123). | O (1902) A. C. 484. c ' : 
(4) (1915) 1 K.B 893. 8^ ^ (5) (912) I. L. R 37 Mad.'110; 
' (6) (1912) 23 M. L. J. 50., (7) (1911.12) 23 M. L. J. 39. 


(8) (1881) T. L. R. 3 All. 815. + " (9) (1888) L L. R. io All. 435. 
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_ English law as. enunciated i in Sedman v. Netherclift. Gy and Dawkins ~ CRIM NAL. 
`v Rokeby (2) were quoted by him with approval. On thé’ other SENE 


1910. 
‘band, in sri Prasad Singh v. Umrao Singh (3) a statement _ Sat 
e made in-a petition presented to a District Magistrate for the transfer — 
“of a criminal case, was held not: to amount to defamation,—not Ramdayal 

~ ' because of any principles of English ‘law which did not “apply to' Mookerjee, A. c. F. 
prosecutions for defamation under the "Indian Penal Code, but ner 


because: the statement fell within the ninth exception to section 499. 
Indian Penal.Code. In Emperor v. Ganga Prasad (4), the question - 
arose with reference to a statement made by a witness in a criminal ` 
case, Knox, C. _J., and Aikman, J. held that the statement was 
hot absolutely privileged,.and, further, that the burden lay upon — 
the accused to show that the statement he Rad made fell within one 
e, orother of the exceptions to section 499 Indian Penal Code or 
_that he was protected from prosecution by the proviso to gection - 
132 of the Indian Evidence Att. Richards, J. in dissenting from 
this view, and holding that a prosecution for defamation under 
- section 499 Indian Penal.Codé would not lie. against a witness in 
respect. of any statement made by him while under examination, 
even if such statement should not be relevant to the. matter under 
-enquiry, obseryed as follows : 5 
E $ I, would be simply disastrous to the sdininisiratiog of justice 
im this country if-a prosecution’ could be instituted against every 
witness who gave evidence in a Court of justice for defamation. In 
proper cases, with tlie sanction of the Court, a prosecution can be 
~ instituted against a witness for giving "false evidence,- It is hardly 
l . Conceivable that the law which provides for the sanction of the Court 
being obtained. as a condition precedent to the institution of a prose- 
cution against a. witness for giving false evidence would permit a 
< prosecution for defamation without any such sanction.” , 

In a later case, Zilkanchan v. Emperor (5) Karamat Hossain J. 
held, with reference toa statement made in a plaint in a civil suit, 
that the plaintiff had been rightly prósecuted and convicted under 
section 499 Indian Penal.Code, as the element of good: faith was 
wanting. -It appears, consequently, that in Allahabad the view has’ 
uniformly prevailed, notwithstanding the dissentient note sounded 
. by Richards J. that liability to criminal prosecution for defamation 

è must be determined by reference to the provisions of section 499 

Indian Penal Code and that a party ‘or & witness is not protected 

unless good faith is established. A similar Xiew has been adopted 


i (1) (1876) 2 C. P. D. 53. YT (2) (1875) L. R. JH L. . 
(3) (1900) I. L. R. 22 All. 234 (4) (1907) ]. L. R. 29 hl 685. 
. G) (1910) 81 Cr. L. J. 594.- 
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also in the Punjab : X. v. Mayadas (1); R. v. Phundiram (2); ; R. Y . 


Miran (3) — : 
In the case of Emperor v. Gives Prasad (a) Richards J. as we 
have seen felt much pressed by the circumstance that a státement ^ 


of a prosecution for an offence under section 21r Indian Penal 
Code’ without the prior sanction of the Court under section 195, 
sub-section (1) clause (b) Criminal Procedure Code, The same 


; difficulty had been felt earliér ‘by Fulton J. in Empress v. Bab 


hriskna (5) where he observed as follows: 
“ The intention of the legislature to protect witnesses from the 


nal Procedure Code, which forbids their“ prosecution for perjury ^ 
without the express sanction of the Court cognizant of the facts of ` 


But all this solicitude ‘for their protection would be wholly unavail- 
ing, if it were open to any private individual to prosecute for defa- 


mation'any witness who made a statement which he considered i in l 


jurious to his reputation." Mom 
' Inthe same case, Telang J. explained his reasons for the adop- 
tion of the contrary view in the following terms : 


- on oath in a judicial proceeding cannot be made the subject matter ` 


_ the case in which the false evidence is said to have been given. - 


.fear of i improper prosecutions is shown by section 195 of the. Crimi: ` a 


"I am unable to adopt the view, tbat on any correct principles. i 


. of construction, we should limit the meaning of the words of thé 


section of the Indian Penal Code, defining: defamation, so as to ex 


clude therefrom any evidence given by a witness before a Coutt . 


of justice. It is admitted that the words are-wide enough to include’ 


such evidence, and I do not think. that judicial interpretation can’ 
properly limit their scope either in view of general considerations 
about the policy of protecting witnesses from being harassed ór of. 


the absence of any prosecutions Teog hitherto instituted in such - 


cases." 
It is manifest that the ground gis by Telang J. ` inust carry: 


' considerable weight. The Court is bound to administer the law as: 
. enunciated by the legislature and neither to enlarge nor to restrict . 
the sphere of its application As Baron Parke said in Egerfom vi 


Brownlow (6) it is the province of the Judge to expound the.law: 


- only ; the written from the statutes ; the unwritten or. common law’ 


from the decisions of our-predecessors and of our Existing -Courts- 
from text-writers of acknowledged authority and ‘upon ‘the principles: 
to be clearly deduced „from them by sound reason ene justi im 


(1) (1893) P. R. 147 ~ (2) (1910) P. W. R. 
- (3) (1912) P. L. R. 244. ` (4) (1907) ILSR. 2 All. 685.7 
(5) (1893) 1. L. R. 17 Bom. 573. z (6) (1853) 4 H. L. C. 1 (123). 
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. ference.” Now, the maker of a single sistement may E gullty of 


two distinct .offences, one under: section - air (which is an offence 
against public justice) and the other, an offence under section 499 
wherein the - personal element largely predominates. The legisla- 


‘ture has provided, in the Criminal ‘Procedure Code, that the 
sanction of the Court where the offerte is committed, is essential 


in the former case for the institution of criminal proceedings. In 


the latter case, the legislature has omitted to: make a similar provi- _ 
sion. This diversity, for aught we kaow, may have been deliberate, 
and plainly affords no reason why the Court should struggle to hold’ 


that the statement does not.fall within the mischief of the rule 


. embodied in section 499. - The two offences, are fundamentally 


distinct in nature, as i8 patent from the faet that the former is made 
non-compoundable while the latter remains compoundable ; ; in the 
former case, for the initiation of the- proceedings, the legislature 
requires the sanction of the Court "under. section 195 Criminal 


„Procedure Code ; in the-latter case, cognizince can be taken of 
, , the offence, only upon a complaint made by the -person aggrieved, 
under section 198 Criminal Procedure Code.- Whether every 


statement made by an advocate, by a party to a judicial proceeding, 
or by a witness therein should be: excluded from the category of 


` defamation, or, if included therein; should be made punishable in a 


proceeding instituted only with the sanction.of the Court where the 


‘statement was made, are manifestly questions of policy- which can 
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be settled: ‘appropriately only by the legislature. | If, for reasons of ` 


public policy, the legislature thinks fit. to adopt the first alternative, 


as it is unquestionably competent - to do, and.to confer on advocates, " 
parties. and witnesses, not merely'a qualified privilege as at present, l 


but an absolute privilege as in the case of Judges, a new exception 
framed in suitable terms should be ipSerted. in section 499. Indian 
Penal Code. If, on the other hand, the second alternative commends 


‘itself to the legislature as more expedient, section soo Indian 


Penal Code may well be included in the list of sections contained 
in section 195 (1) (b) Criminal.Procedute. Code. ‘Itis after all, the 
province of the statesman, and not of a judicial tribunal, to discuss, 


-and of the legislature to determine, what is the best for the public 


‘good and to provide fot 'it.by proper enactments, But, till the law 

„has been amended, in one or other.of the modes just indicated, or, 

possibly in some other manner, it is incumbent upon us, if we are 

to avoid the greatest uncertainty and confusion, to interpret the 

clear and unambiguous provisions of the stdtute in their plain, 

- natural sene, and not allow ourselves to be led into speculations 
N 
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as to ) their reasonableness | or unreasonableness by reference ‘to the 


ever-captivating but often- misleading ideals of public policy. - i 


. Our conclusions then may be summ arised-as follows : = 


(1) If a party to a judicial proceeding is prosecuted for FEAN z 


tion in- -respect -of a statement made therein on oath or otherwise, , - 
his liability must be determined by reference to the provisions of 


. Section 499, Indian. Penal Codé. Under the Letters Patent, the 


question must bé solved by the application of the provisions ‘of the 
Indian Penal Code -and not "otherwise ; the Court cannot engraft, 


“thereupon exceptions derived from the Common Law of England or - 
based on grounds of public policy. “Consequently, a person in such . 


‘a position is entitled. only to the benefit of the quales privilege 
mentioned in section 499*Indian Penal Code. i = 

(2) If a party to a judicial proceeding i is sued in a civil " Court: 
for damages for defamation in respect of a statement made “therein 
on oath or otherwise, his liability, in the absence of statutory rules 


. applicable to the subject, must be , determined “with referénce to 


principles of justice, equity and good conscience. "There is a large 


“preponderance of judicial opinion- in favour of. the view that the > 


principles of justice, equity aud good conscience applicable in : such 
circumstances/ should be identical with the corresponding relevant 
rules of the CommonLaw of England. A small minority favours the 


view that the principles of justice, equity ‘and good conscience should _ - 


be identical with thé rules embodied in the Indian Penal Code. 
Tested in the light of the first rule just -formulated it is plain, 
_that the question of good faith is material,-and as the. disputed 
_Btatements are not absolutely privileged, the proceedings cannot be 
quashed at this stage. The application of. the petitioner thus fails, 
‘anid it fails in its entirety, notwithstanding the dismissal of' the 
application under section 195 Criminal, Procedure Code. . In the 
first place, that application was subsequent to the institution "of the 


complaint beforé the Presidency Magistrate, In the second place, `- 


the decision in Ramesebak y. Muneswat (x)- indicates that, whether 


ptior or subsequent, the, dismissal’ of the application : for sanction ` 


does not attract the operation of section 403 Criminal , Procedure 
Code so as to bar the prosecution fot defamation. - ..  _ i 
The result is that the Rule is discharged. m 

~ Fletcher, J.—I agree. l "1v $ 


Richardson, J.—I agree. . : 1 ko 

Walmsley, J.—Iagree. , T LES j H 

Buckland, J.—I agree. —' Wo i : 
A. T. M, : f 2070 Rule discharged, - 


(1) (1910) I. L. R. 37 Cale. 694... > 
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MUSAMMAT, DURGA; KUNWAR (Since DECEASEY 

qox APPEAL FROM THE Hica Coi oF ‘Jupicarvax FOR NORTE- i 

, WESTERN PROVINCES, “Att AHanaD,] 

Mortgasee purchaser, . rights of— Order under section dud of the Transfer of 


~ Property Act (IV of- 1882), effect of. \ 
Au order under, section 89. of! the Transfer of Sooper "Act (now 0.34 R. 5 


Sch. I of, the Code of Civil Procedure of 1908) for the sale of mortgaged property, 
bas the effect of substitutingsthe rights ‘of sale thereby conferred upon the mort. 
gagee for his rights under the mortgage, and the latter rights ate extinguished 1 
Het Fam v. Shadi (1) followed’; Umes v. Zakoor Fatima (a) explained. 


A mortgagee purchaser of-mortgaged property has no greater “right than any 
i stranger ique: the property imer the mortgage decree ‘and, Pania casts 


" for it.. 


* 


_ Appeal from a Kiuna ET desee (dated ajth January, 1916) 

of thé"High Court at Allahabad, modifying that of the Additional 
Subordinate Judge of Aligath (dated July, 8, 1914). 

A süit was brought by the respondent Durga Kunwar on 8th July, 
3909). to obtain a decree for the sale of certain immovable property 
and was based upon a, second mortgage of the- property “dated the 
12th „June, 1879, of which ghe became: the assignee,on May 21, ` 
1909. by an assignment from the representatives of .ona Murlidhur, 

o. | to whom the mortgage of rath June,” 1879 had been granted. '’ The. 
(c. property had been mortgaged on February, 19, 1872, to the prede- 
cessors in title of the present appellants for. Rs; 3750 with compound 


t. 
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l DADA bord MAL (Sosy fcu) AND OTHERS 


\ 


1 


. 


D 


, interest at 15 per cent. per annum with yearly rests; On February 6, 


1884, the first mortgagees brought. a suit for sale under the Transfer 
do. Property Act-on their mortgage, but did not make, the second 
` mortgagee a party to the suit. In execution of. the decree obtained 
on their mortgage they purchased, the property on „March 20, 1899, 
and obtained formal possession on August , He. 1890 and actual 
possession 'in-i$9s. 

, The present suit was brought’ by the. reonda on her. second 
"mortgage. The primary Court passed a decree. for sale conditional 
on her, paying to the defendants certain sum. On appeal, this 

(1) (1918) L. R. 45 L A. 130 32 q; L R. ag All. 407: 48 C. Li J. 7188, . > 

(a) (1889-90) L R igle AL 301. j I. L, R, 18 Calc. pun 
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decres was modified. The. pini un appealed to His 
Majesty i in Council. © ^ 4 
E. B. Raikes for the Arbas: ‘Submitted, that the. decision: 
of the Subordinate Judge is right. , The present case is governed 
by Umes Chunder v. Zahoor Fatima (1). The-case of Het Kam v. 
Skadi Ram (2) does not affect the -decision of the. Board in the- 
above case. There is absolutely no evidence- that in the present. 
case a final order has been passed under the Transfer of Property 
Act. The mortgages: are anterior ` in date to. the ‘passing of the 
Transfer of Property Act. Therefore Het Ram's case (2) has no 


‘application here. Referred to Gopal v. Prithi Sing (3). 


J. M. Parikk for the Respondent: In Het Ram v. Shadi Ram, 


(2) what has beén decided, is that a sale decree having been 
‘obtained under section 89 of: the Transfer of Property Act, the.” 
: mortgage is extinguished. In Umes Chunder v. Zahoor Fatima, (i) 


t 


both the mortgage and the decree were before the Transfer of 


Property Act. MEE 
Raikes replied. ` n 
The judgment of their Lordships was delivered by ` a, 
Sir John. Edge.—This is: an-appeal from a decree, dated 


January 27, 1916, of the High Court at Allahabad, which modified 
a decree, dated July 8, 1914, of the pp dainonal, Subordinate Judge 
/ 


of Aligarh. ; : 

"In the suit in which this appeal ` has: arisen the sili. due 
or those whom they represent were defendants, and the plaintiff was 
MusammateDurga Kunwar, who was the respondent to this appeal 
but is now dead ; her personal representative is now the respondent. 
The suit was brought on July 8, 190), by Musammat Durga Kunwar 
to obtain a decree for the sale of certain immovable property | 
within the jurisdiction of the Court of the Subordinate Judge; and 
was based upon a mortgage of the property dated June, 12, 1879, 
of which she became the assignee on May 21, 1909 by an assign- 
ment from the representatives of one Murli Dhur, to whom the: 


mortgage of ‘June, 12, 1879 had been granted ; his mortgage “was 


the second mortgage -on the property.’ The property had been 
mortgaged on February 19, 1872, to the predecessors i in title of ‘the 
present appellants for Rs. 3750, With compound interest at I5 € 


“per cent. per annum with yearly rests., . 


3 


-On February 6, 1884, the first mortgagees brought - a suit for E 


i w) (1889-90) Le R. 17 l. A. 201 j L LR. 18 Calc. 164. Y 
(2) (1918) L. R 45 Il. A. 130 j LL. R. 40 All. HER iL d 188, | 
(3) (1902): L. R. dgl. A. 118 ; ;L ee ^ All. 429. 


ay Cy 
eG a tae E 


zs - 6 


” 


D 


x * 


t 


Vor. xxxirj M imvv'éoUwcit. . MOULE 


. sale under the "Transfer of Property Act, 1882. on their montage 


but did. not make Murli „Dhur, the second mortgagee. a party to. their . 


- suit. On February. 28, 1884, , the first. mortgagées obtained a decree 
en their, suit for Rs: 9, 342, annas 12, for principal ; and interest due 
on this mortgage at the date of their: suit for Re. 29, annas 13, 


`- pies 7, in, respectiof interest from the date of their, suit to the date of ae 


their decree, and for. further interest , at the „tate, of 6. pet cent, 
per annum on the decretal’ amount uafil payment and for, costs. 
_ By the decree the mortgaged property shóuld i in default of payment 


ve sold ‘to "realize the amoun > decreed. An, “order for sale: was ' 


‘made and the property was sold on March 20, 1890, - by public 
auction and was purchased by the first morigagees for ; ;Ra. 13,708, 
annas 6, pies à. the amount due under the Said decree of Febru- 
sary 28, 1884. Formal: possession was given to the” “purchasers on 
+ August 15, 1890, ‘but they, did, not t obtain actual. possession until the 
end of 1895. : 

In the present suit the defendants died that tbe plaintiff had 
no tight to a decree unless she paid the: entire amount of first 
mortgage, with compound interest at rs per cent per annum, to 
the date when the purchasers “at the ‘sale ot "March 20, 1890, got 

* actual possession, together with some revenue and irrigation charges, 


< amounting in all to Rs, 55,155, annas 13, pies 2. The -Subordinate - 


Judge; no doubt acting on -the decision of the Board in Umes 
"Chunder Sircar v. Musammat Zakoor Fatima and others (1) gave 
Musammat-- - Durga, Kunwar a decree for sale-conditional on her 
paying to the- defendants Rs. 149,124, annas 9. .From that decree 
Musammat Durga. Kunwar appealed to the High Court. 


. * The High Court in the appeal ‘Tightly held that the fitst mort- ` 


gagee purchasers '' had no "greater rights than any: stranger would 
have had who had pürchased the "property under the mortgage 


decree and paid cost for it” The learned Judges said:-"In our 


^ judgment all the ‘answering defendanís (the martgagee pürchasérs) 
are entitled to is to set off the amount of the decree of February 28, 
1884.” But as Musammat.Durga Kunwar had by her petition "of 
appeal only asked that the sum of Rs. 49,124, annas 9,’ 'should be 
reduced, to Rs. 23,311, which she. professed herself willing to pay, 
the, High Court modified .the' decree to that - extent, - From that 
e` Qecre-of the High" Court this ‘appeal: ‘has’ ‘been’ brought, * “At ‘the 
time when the High Court. delivered - judgment the case of Het Ram 
v. Skadi Ram (2) bad not been pelor: the Board." That case 
f ,Q (1889-90) L. R.” a 1.4. apt. x 
' (a) (918). Re 4s L AC 1305 ik R 4o Aii? 4073. a8 C. L, j. 188, 
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decided that an order made under section 89 of the Transfer of 
Property Act, 1882 (Act IV.of 1882), for the sale of mortgaged 
property, has the effect of substituting the right of sale thereby 
conferred upon the mortgagees for- his rights under the, mortgage, 
and the laiter rights are extinguished. When the decree'or order 
for sale in the case of Umss Chandra Sircar v. Musammat Zakoor 
Fatima and others (1) was made the Transfer of Property Act, 
1882, had not been passed and the procedure prescribed by that 
Act for suits for ‘sales under that Act did not exist j ; that case- was 


` decided on the law as it then stood. 


Their Lordships will humbly advise His Majesty that the appeal : 
should be dismissed wjth costs and that the decree o the High, 


"Cóurt under the circumstances be. confirmed, 


Rankin, Ford and Chester ; Solicitors for Appellants.. 
E. Dalgado: Solicitor for Respondent 
A. T. M. Appeal dismissed, 


(a) uae Sos L: R. 17 1. A. 201. ; X ME 


TEE 


APPELLATE CIVIL: 
Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir John: 
Woodroffe, Knight, Judge, and Sir Asutosh Mookerjee, 

Š - Knight, Judge. ` 


NAGENDRA NATH SEN AND ANOTHER 


5 


i v. . . 
J. VAS Eso, CHAIRMAN, DISTRICT BOARD, KHULNA 
2 ` AND OTHERS,* \ 


Blection—Votes recorded exceeding maximum—No rule providing for comiin- 
gency. 
When the number of votes iecorded exceeds the maxilium that can be given, 
the election by majority of votes, in the case of any elective body, is Invalid and 
void, specially when there are noru les providing for any such ccntingency. 


* Application of review from the decision of Mr. Justice Holmwood and 
Mr. justice B. K. Mullick, dated the a15t December, 1915, in Appeal from Appel- 
late Decree No. 2127 of 1915, against the decision of A. Mellor Esq., District 
Judge of Khulna, dated the 2oth August, 1915, reversing that of Babu Joanendra 
Nath sa! Subordinate Judge of Khulna,dated the 12th July, 1915. ` 
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Application for review by the plaintiff. + 

"T The suit related to the proceedings of a meeting of the Khulna 
‘Local Board which was held on the and. Deceinber, 1914 for the 

- purpose of electing three persons to represent . that body on the 
Khulra District-Bogrd. Eleyen out-of the twelve members of the 
“Local: Board were present at the meeting and one of them was elec- 
ted to preside. There were ‘six candidates for the three seats, 


namely, Mr.-Probhas Chandra Chatterjee, Mr. Hiralal Ghosh, Rai , 


Saheb Bankim Chandra “Majumdar, Mr. Nagendra Nath Sen, Kazi 
Saifuddin and Rai Bahadur-Bipin Bihari ‘Sen. Each member in turn 
stated for whom be voted, and the President recorded the votes by 
making a- mark i in red pencil under the name of the candidate ona 
sheet of paper. After counting the, 'votes he declared- -that Mr. 
Probhas Chandra Chatterjee had got nine votes, Mr. Hiralal Ghosh, 

six, Rai Saheb Bankim Chandra Majumdar, six, Mr. Nagendra Nath 
^ Sen, five, Kazi Saifuddin, five and Rai Saheb Bipinbihari Sen, three. 
The meeting ‘thereupon resolved that Mr. -Chatterjee, Mr. Ghosh 
and Mr. Majumdar had been elected delegates to the District Board 
by majority of votes. The meeting next transacted other business 
and thereafter. dispersed. Afterwards it was remarked that though 
there were only eleven members present at the meeting and one of 
: them had given votes for only two persons, the total number of votes 
' recorded by the President was 34 whereds it should . have been 32. 
Two of the candidates thereupon wrote to the District Magistrate. 
asking him to hold an enquiry. The District Magistrate called for 
& report from the President who admitted that there had been a 
mistake in recording and counting the votes, but could not explain 
how it had occurred. The District Magistrate then passed an order 
declaring that the election was null and void and asked the Com- 


missioner ‘of the Presidency Division to appoint three persons as- 


. Members of the District Board under sectióh 10 of the Local Self- 
E Government Act, The Commissioner held that the Local Board 
. had "failed: to eléct its delegate in time and appointed three persons. 
Mr. Nagendra Nath Sen thereupon instituted the present suit for 
declaration: that he ‘had been duly elected, that the District Magis- 
‘trate and- the Divisional Commissioner - had acted illegally. and 
` without jurisdiction ‘and he prayed: for an injunction to restrain the 
persons appointed by, the , Commissioner from exercising their rights 
as | members of the District. Board. The Court of first instance took 


oral evidence as.to what had taken place at the meeting and declar- — - 


ed that Mr. ‘Nagendra Nath Sen, Mr. Hir alal-Ghosh and Mr. Prabhas 


Chandra Chatterjee had been-duly elected às they had been proved, 


z TAa 
s a > 


` 


t25 


Civit. 


— 


1916. 
band 
Nagendra Nath 


v. 
` Khulna District 
` Board, 


need 


Nagendra. Neth 
_Bbuloa District 
. Board ` 


ZA 


~ 


— 


aec 


r 
a 


[4 


P 


Civi 


_ 1915 $. 
December BI 


* 


E : Tk CALCUTTA s am ois 


the High Court. , PRU CCS 


^. @ 
arm 


di. XXII 


_ to- iay received a majority. of votes, “He further declared that'the 
~ Magistrate. and the Commissioner had. no jurisdiction, i in the” events. 
which had. "happened , to appoint | ‘their nominees as members of the 
- District Board. - On appeal the. District Judge: reversed this deci: - 
sion on the ground. that- notiee ot suit. under „section, 180, Civil; 
"Procedure Code: had not- been” given and also- on thé ground, that 


eg “the election must be treated as a nulity. as it had not "been. &onduct--. ` 


^ 


'ed- properly; the. number ‘of votes” recorded being in excess-of thë? es 
number of votes available. ~The pisiogti theretpon appealed, toe: : 


` "+ Mullick ji. when the follpwing: ‘judgment was delivered by - 
` Holmwood J.—We are of opinion | that the learned Judge i in- 


i “the ‘Court, “of, appéal ‘below was perfectly, justified i in holding. on | dhe 


"facts which ` "we cannot -gò bebind that the election was invalid and 


- null and void, and that the Commissioner was justified i in “taking the- 


-r 
wl 
7 


- The. case ,was heard in "the dint instance igs “Foliiwood ad d 


P 


E^ 


A 


X 2$ X 
UR 


Nl 


" 
e ORAT 


da 


En 


action he- did. We -do ^ not. think that “any evidence should have un 


„it shows the election’ to. be invalid and void. ` "The principle’ that 
when - the, number of votes recorded ‘exceeds. the maximum that can 


E ~ -be given the election must be. invalid and void. seems | to .us. a per- 


fectly sound’ one, and ‘one that cannot be controverted i in the case. of 


any elective body, Specially | where there. are no rules as in this parti- E: 
cular cage. providing. for- any such, Contingencies. That being so the a 


. „appeal must -be dismissed with separate "costs.to.thé two sets of res 
.poridents | who have appeared. < ‘We; „assess the. bénring Tes- at two 


olg mohürs for each: set. . SU ue PES ; TT. 
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"After - Mr. füstice- Holsiwood and "Mr Justice “Mullick had" 


“ws 


-- ceased to be: members of the "Court, an application was inade bue 

~- Babu Jadu Nath Kanjilal ‘on bebalf: of the plaintiff appellant-to 
5 review this decision.- The application was heard by Sanderson CJ: 

, and ‘Woodroffe ‘and’ Mookerjee JJ. on the aBth. ‘Match, 1936: when - d 
: ue following judgment was. delivered. d$ e 0. ers 


- Sanderson C. J.—In this case we think, that no Rule ought to 
be granted, and, that~ this , application ought tó be rejected. We. 
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E Sir. Pu Mookerjee, Knighi, -Ating Chief Justice, and 
ES Sr Ernest Edward Fletcher, Knight, age. 


E a . NIBARAN CHANDRA DUTT ~ BEY 


o... as 


* . 


MARTIN & 'Co.. AND’ pomas x js 
iei Lio Aci (IX of 1908), Sec..12, Sch. I, Art: sitat aiina. 4 


or, after time piven for appealin p— Time, y can be excluded, 


ota. ‘computing the time to be excluded tinder section 12 of the Limitation Act 
from-& period of limitation, the time requisite for: obtajning a copy does not begin: 
until an “ipplication ‘for a copy | Phas been” mąde : Bechi v. Aksanullak (1) followed. 


* An appellant is not entitled to deduct the time’ o róqitisite for obtaining a copy, 
ifthe application for copy was made after the expiry of the period prescribed for 
appealing, in’ the first. schedule to the Limitation Act. - RIT 


Time may 'be e stended when a Titigant has’ been misled bý a change i in the, 
¿ Practis of-the (Court. a E 


ov, E ` 4 


" 


* Appel by the plaintif. - MEET d 

— Mr. H. D. Bose for the Appellant. ur li 

-Sir Asutosh Chaudhuri and. Sir Benode Ch. Mitter for the Res 
pondent, Omar Hyat. ^ - : k 

Mr. AM. N. Kanjilal for the respondents, Martin & Co. 

The judgment of the Court was; delivered byo ` 

Mookerjee A. C. J. rok.  preligiinary objection has been taken 


t 2 this appeal which is directed against two Orders—one made by. 


. -Justice Greaves ' on thé 23rd March. 1920, the other by 
ui Justice Rankin on the 8th April 1920. The. appeal was not 
filed till the 17th May 1920; that is, s5 days-after the first order ` 
and. 39, days after, the second order. . The appellant has conge- ; 


: , ; quently : to Satisfy us that he is entitled to a.deduction of time to 
such an extent as to bring’ down the period to the ao days allowed by EE. 


Cn 1 51 | of the ‘first achedule to. the Limitation Act. For this 
“purpose, ‘the appellant has ‘placed reliance upon section 12 (2) of the 
Limitation ‘Act Which provides,- -amongst others that,“ in computing 
the period of limitation prescribed for an | appeal, the day on, which 
' the judgment complained: of was pronounced and the time requiste 
for obtaining a copy of the decree; sentence or order appealed: from, 


a Appeal from Original. Order. No. 67 of 1920 against two orders—one by 
< Me. Justice Greaves, dated the 231d March; 1920 and ithe piber by l Mr. rus 


; Rankin; dated the 8th. April,’ $20. "od Qu o E 
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shall be excluded.” The BEE N argues that he has brought his, 

case Within the scope of this provision’ of the law.. ‘In our opinion, 
there is no foundation for this.contention, We ‘need refer in detail , 
to the dates only in so far as the earlier order is concerned. An 


-application for copy of the order was not made till the 29th April 
1920 ; the copy was ready for delivery on the 5th May following. Es 
' A deduction of this period is obviously not sufficient for the 
purposes . of- the appeal. But the appellant contends that on te ` 
. 24th March, he had made a requisition that the order might' be 


; "drawn up ànd filed. We are of opinion that this application doés 


not bring the case within sub-section (2) of section 12 of the Limita- 


"fon Act As was pointed out in the case of Becki v. Aksanullak ` 


Kan (1) in computing the time to be excluded under section 12 of - 


the Limitation Act from a period of limitation, “ the ime fequisite : 


for obtaining a copy " does not begin until an application for copies 
has been made. This view was adopted by this Court in the case . 


of, Harish Chandra Tewary v. Chandpur Company Ld. (2), and is 
‘also supported by the decision in Pramatha Nath Ray- v. Lee { 3). 
l In fact it is plain that if an application for copy is made after the 


expiry of the 20 days prescribed by Art. 151, reference to section 12 
of the Limitation Actis of no avail to the appellant. This applies 


not merely to the earlier order but also'to the later order of the 
(8th April 1920. In respect of that order, no application for copy 


was made till the 3oth April; that is after the expiry of zo days. 


` We are consequently of opinion that the appeal is barred by limita- 


tion and must be dismissed with costs :—No special order as to . 
costs will be made in this case. 
Fletcher, J.—I agree., S IAM 
On the 23rd July 1920, an application ' (on notice to the respon- 


dents) was made to the Court to review the above: judgment. After 


counsel on both sides had been heard, the following judgment Was 
delivered by ' "Tau z 
Mookerjee, A. C. J.—This is an sppleated to review “the 
judgment of this Court in an appeal from two "orders? made by -Mr.- 
Justice Greaves and Mr. Justice Rankin on the a3rd March and 
8th April, 1920, respectively. The appeal. was dismissed on the 
13th July last, on the ground that it was barred by limitation. We 
see no reason to resile from the view we took on that í occasion, 
On ‘the\ other hand, we are of opinion. that the appeal was um. 
questionably. out of time. The petitioner, however, asks us to 
` (1) (1390) I. L. R. 12 All. 461. «© (2) (191271. L. Rs 39 Calc, 706. . e 
(3) (1919) 23 C. W, N, 553» ; ce — C 
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vacate ‘that order i ins "o far’ ài it dismisses his appeal and to sübiti- Civit 
tute theréfor an. ‘order under -gection ^s of the Indian Limitation 1920. 
Act. For'this - ‘purpose, , the. petitioner has filed an affidavit by his - Niberan 
- _ 7° attorney, which set out in detail the various steps ‘taken before the nae p 


+ 


j 


appeal; “was "lodged and the. reasons; why he acted as.he didi Oa. 
E "these: new materials, the petitioner has-urged that if what was un- Moolerjen, A A C y. 
doubtedly the practice of the Court for many years had not been 
Í changed; the appeal would have been treated ‘as in time. The 
respondent, on the: other hand, has contendgd ` t thie practice 
was altered by- virtue of the judgment of this C Cant ak. 





ane Pramatha Nath Ray v. W. A. Lee (1), and that as that decision | z 


was pronounced at least a year before the ' present appeal was lodg- 
éd, there is no good ground why the appellant should not have 
followed the. new practica, . It is plain, however, that thé decision . 


E 4 in Pramatha] Nath Ray v. W. A. Les (x) did not decisively settle — _ 


the question ‘whicli was' decided by us on the r3th July, 1920. 
Chitty, T. no doubt took the view "which. was. subsequently adopted .  , 
“by us; but the Chief. Justice in his judgment did'not. proceed 
exactly on that basis, It js further significant that notwithstanding 
the decision in Prama?ka Nath Ray v. W. A. Lee(1) the officers 
of this Court have continudd to'follow the old practice (as they 
actually did in the ‘present instance), to ‘determine whether a me- 
"morandum of appeal was or was not presented in time. We are 
consequently not prepared to, hold’ that there was any negligence 
on the part of the attorney for -the plaintiff when he followed what 
was undoubtedly the ‘practice of- this Court for .many years, and we ^ '- i 
are of opinion that this is a ‘fit case for ‘an order for enlargement 
of time under section 5 of the Indian Limitation Act, “No universal 
. formula can be framed to: regulate the exercise of judicial discre- 

tion in this. class of cases ; but _it~may be stated generally that t delay 


. may. well be excused “when the appellant is misled by.a doubtful 


point “of | practice or by a change of practice of the appellate Court: A 
Horil v.  Bhomanes (2); Sukk Dial v. Jaysingh (3) ; McNair & Co. 
y. Auden Shaw (4); Baker v. Faber (S. ' 


. The result is that.the application is"granted in. part. Our judg: 
Ps in so far as it held that the appeal was presented out of time > or 
7 will stand ; but the order for dismissal will be vacated and the time 
for presentation of the appeal will be extended so as to remove the 
N ` bar of limitation, This order is made on condition that the peti- ` 


(1) (1919) 23 C. W. 'N. 553^ (2) (1874) a1 t WIR. 308. 
(9) (1890) P. R: Jon ; | (00891) w N. 157. 
ME SIL. (5) (1908) W. N. gs : 
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tioner pays to the opposite party the costs of this em The. 
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costs will be taxed separately, but, subject to such’ taxation, the `. 


petitioner must forthwith: pay to the opposite patties; Rs. 800. 
(Rs. 400 to each) on undertaking given by their respective attorneys, 
Mr. Kally Nath, Mitter. and. Mr. Pyne, that the money will be 


u. refunded if the Court otherwige orders subsequently. The order 


for costs which was made on the 13th July, 1920 will stand un-, 
affected by this order. The interim injunction will, continue ‘until, ` 
the hearing of the appeal. ; 8 "c 


eH. N. Dutt & bo: Solicitors for the ere 
B. P. Chunder : Solicitor for the Respondent, Omar Hyat. 


Mitter "and Sarvaditary : - Solicitors for the Respondents, : 


Martin & Co. P 
ATOM. 0 Appeal dismissed but restored on review. 
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APPELLATE CIVIL. 


Before Sir p Mookerjee, Knight, Acting Chief Justice, and Sir: 
z Ernest Edward Pletcher, Knight, Toii; i 


KALI DAS CHAKRABARTY. 3 
d ^ d " 
‘SHEIKH NASARAT.* i 


Under-raiyat — Tenant holding under a raiyat at a fixed rate of rent. 


' 


» A tenent who holds under a-raiyat, is an under-raiyat, ‘whether the person 


, under whom he holds is a raiyat holding at a fixed rate of rent or an occupancy 


ralyat or a non-occupancy raiyat. , S od 
E by the Plaintiff R4 e df 
. Suit for ejectment. , > cee G 2 


The plaintiff alleged that the  defendent was’ an under-raiyat, . 
holding for a term of 5 years; that although his term expired, 
he. stayed: on the land.. The primary Court dismissed the suit on the 


*'Letters Patent Appeal No. 162 of 1919, against the decision of Mre Justicé? 
Shamsul Huda, dated the 2and July, "1919, -iú, Appeal from Appellate Decreé 
No. 1086 of 1918, against the decision of Babu Girish Chandra Sen, Addittonal 
Subordinate Judge of Mymemsingh, dated 'the aged Janu: 1/1918, reversing that 
of Babu Satish Chandra Sen, officiating . .Munsiff, 4th Cut at ‘Netrokona, 
dated the 25th January, 1917. MEO E 4 
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ground: that the deténdant was "an occupancy: raiyat holding uideo 
the" plaintiff ‘who was'a tenuré -holder. This decree was réversed: on, 


: appeal, on: ‘the ground that the defendant’ wasan under- -ráiyat fold 


. sing under the’ "plaintiff, who was a rályat at fixed rent On second 
: _ appeah, this dectee was reversed by ‘the folowing judgment ‘of 


ay Ne 
Shaméul Huda, J: :—This is. a" suit for ejectment in accor- 
- dancs with the provisions of section 49 of the Bengal-Tenancy Act. 


‘The plaintifs case is that he is a raiyat- and the ‘defendant is his < 


`a ünder raiyat, and that the defendant holds "undez.a written lease the 


i 
r 


term of which: has expired. ` The first’ Court’ held’ that - the plaintiff: , 
was a tenure-holder and the defendant-was an occupancy raiyat, and . 


upon that view of the cáse dismissed the plaintifs suit. In appeal, e 
- the decree of the first Court was reversed. ' | i 


^ : 


It appears 3 that in the record of rights the defendant is des- 


' €ribed às an: occupancy raiyat. ; ' The learned’ Subordinate Judge 


who disposed ‘of the appeal was of opinion that the presumption 


. arising out of this entry had been rebutted by the fact that there 


s 


, WRS other.evidence showing that the ‘plaintiff was a raiyat at fixed | 


rent and that the defendaót was necessarily an under-raiyat and 
liable to ejectment; 


uw It is argued.on behalf of the défendent appellant that having 
2- regard tó the’ provisions of section "8 of the Bengal Tenancy Act 


‘the plaintiff i even “assuming that he was a raiyat being & raiyat at 


, fixed rent i in the position of a tenure-holder ` in relation to his 


sub-lessees.' In support of this contention reliance as mon placed 
on ‘section 18 of the' Bengal Tenancy “Act and''on/a' ‘decision 
.of this Court in Hari Mokon Pal v. Atul Krishna Base (1). 
It was held in- that case that a raiyat holding ‘at fixed rent, 
has: authority to grant a permanent ‘lease. It seems to me that 3 
he has such’authority there is: no.réason why a person holding land 
' under him should be debarred from acquiring a right. of occupancy. 
mn this case the’ finding of the first Court i is that the defendant has 
been i in possession for a long “time - cand that finding has not been 


. displaced. by. the lower appellate ( Coittt. ‘It “has been argued on ^ 


. behalf of the respondent: that - section 18 has the éffect of placing &, 
'raiyat holding ata fixed rent in the same -position;as -a tünure-holder 
only in respect c of transfer of and guocession and: that, ‘the grant of 
sub-lease does not amount to a. ‘transfer. At. "seems to me that me 
grant:of a sub lease i is a transfer of an interest. in the holding and: 
therefore: section 18 applies. | Upon this. view of the case T hold that 
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; ‘ 
_ the Court below was wrong in holding that the peiin arising 
from the entry in the record of rights was rebutted by proof that 
the plaintiff was a raiyat'at fixed rent. ` 
It has-also been argued on behalf of the ipsis that there» 
was alitigation in the Year. 19ro or rgrr between the plaintiff and. 
the-defendant, that in that suit the plaintiff sought to evict the de- 
fendant from the holding, that the defendant accepted the position « 


:Of a korfa tenant or underraiyat and agreed to leave at the: 


expiry of the term ọf,5 years from that date, and in pursuance. of 
that compromise there was the Kabuliat excuted by the defend- ^ 


, ant in favour -of the plaintiff upon whichthe present suit is based. 


It is contended that the compromise decree is binding on the. 
parties. This compromise decree does not seem to have been relied- 
upon by the plaintiff in the Court below. The document is not ` 
mentioned in the judgment of the lower Court, and the reason pro- - 
bably was that it was not shown that. any decree was passed in con- 
formity with the section 137 (a) of the Bengal Tenancy Act. The 


` learned Judge who passed the decree does not appear to have record- 
-ed in writing that i in his opinion the'terms of the compromise were 


` such that if embodied i ina contract they could be enforced under 


t 


the Act. Ifthe defendant had been in possession of the holding for 
a long time and had acquired a right -of Occupancy, itis cléar that 


.he could not by any agreement contract himself out of that right, 


nor could a compromise decree not passed in accordance with law 
have that effect. * 

On these grounds I decree this appeal and dismiss the plaintiff's 
suit with costs throughout. 


Against this decision, the Hau appealed under clause 15 of 


the Letters Patent. 

Babs Upendra Kumar Roy for the Appellant. 

Babu Annada Charan Karkun Tor the Respondent. . l X 

The judgement of the Court was delivered by i 

Mookerjee, A. C. J.—This is an appeal under clause rs of the 
Letters Patent from the Judgment a Mr. Justice Shamsul Huda i in 
a suit for -ejectment. 

The plaintiff claims to be a r&iyat, and alleges that the defendant: 
was an under-raiyat for five years, whose term had expired and vus 
had notwithstanding stayed on the land. 

‘The suit has been dismissed on the ground that as the ‘plaintiff 
is a raiyat holding ata fixed rate of rent, the defendant who holds 
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under hirt must be a riyat with aright of. occupancy. This view-is. Qp- 
posed to the’ Cléar provisions of section 4 of the Bengal Tenancy Act. 
_ That section defines. the ' various classes 'of-tenants as (a) tenure- 





` holders, including: "under-tenuré-hólders (b). raiyate, and (c) under- ` 


E raiyats;. f.e. to say, tenants holding, whether immediately or mediately, 


under raiyats.. Raiyats are next classified as raiyats holding at fixed- 
rates, occupancy raiyats : and non-occüpancy. raiyats. It is perfectly .. 
~ ‘Plain that a tenant who holds under a raiyat is an undér-raiyat, whether 
the person under whom he holds ‘is a raiyat holding at LE -fixed | 
< fate of rent or an occupancy raiyat, , ora non-occupancy raiyat, The ` 
defendant. in the present case was consequently an. under-raiyat, 


although. his immediate landloid, the plaintiff, was not an occupancy 


Mookerjee, A. C. F. 


'ralyat or a non-occupancy raiyat; but a raiyat holding at a fixed rate :- 


” of rent. Reference has, however, been made to section 18 of. the 
Bengal Tefíancy. Act and to the case of Hari Mohon Palv. Atul — 


Krishna Bose (1) which shews that a raiyat holding. ata fixed Tate of 
, rent is competent. to create a permanent subordinate tenancy, in the 
same "ay asa tenure-holder. But, clearly, that does not affect the 
present Case, - The statws óf the defendant here is that of an ‘under- 
: raiyat, and it is immaterial whether his superior landlord is`a; raiyat 
holding at a fixed rate of rent or is an a at minat or a non- 
occupancy maiyat. 


., The'appeal must Scotos be allowed, ‘the eons madé by 
Mr. Justice Shaimsul Huda set aside and that “of the Subordinate ` 


"Judge restored with coats both here and before Mr. Justice Shamsul 
Hue n.o 7. 
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.. Before Sir yr Mookerjee, Khight; Acting” "Chief Justice, and 
ae 5 s. , Sir Ernest "Edward Fietehér, Knight, Judge. 
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5 rd suit for—Bengal Tenancy Act (VHI of 1885), section periran to 


©  - pay consolidated rent—Reni enhancement. of Nem holding—Original hold 
"LM eee ing and encroached lands. oor: (4 
j 5, Section 29 of the Bengal Tenancy Act i is’ applicable. only where the eig 
-° ^" remains constant. j i 


' Where an Occupancy raiyat agrees to pay a consolidated rent for the lands of 


the' original holding as also,the encroached lands, whereof they. took possession, 
without the Consent of the landlord, section 29 of the Bengal Tenancy ‘Act is not 


applicable, as a new holing is constituted : "Raj Kumar M Faisuddi 0) T 


^a 


followed. , : Re le ru ] 
Š e "Appeal by the Defendant Un 4 ‘ s 
i Three suits for rent. - Mee a 
`, ^ - Both the lower Courts decreed the suits. ‘On’ second appeals, 
ae the decrees-of the’ lower Courts were upheld by ae following judg- 
: s ment of. LL 


Cu uming, J J. :—These three appeals arise out of three suits for, 
, rent which aw) tried together with 30 other suits. 


The plaintiff. claimed T froin the detesdanra atthe rates stated 

: in the record of right. The case of the defendant was that: the 
‘ rent as given in the record of right was incorrect, Their case would. 
os . Seem to be that the rents were much less and that the rent had 
; _ been” illegally enhanced by thejplaintif in 1305, that thé enhance- 
ur i ment was more than 2 annas in the rupee and so contrayened. the 
2s Cu . provision of section 29 Bengal Tenancy Act. En also plicaded 
i . payment —— r My s . 
Both the lower Courts decided all the- issues in favour of, the 


1919+ 
Abe 26. 
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A plaintiff. They found that theré had not been an illegal . enhance! a 


TONE . ment in 1 305 byt that the real facts were that the defendan t in 1305 
Pm took.entirely new settlement and that as new tenancies were Hien 


; * Letters Patent ee Nee 185, “186 and 189 of 1919, against the dain 

Sut > of Mr. ‘Justice Cuming, dated the 26th August, 1919, in appeals from Appellate . 

^ a , Decrees Nos, 1253 to 1255°0f 1918, against the decision of Babu Kali, Kumar 

' Sarkar, Subordinate Judge; and Court, of Mymensingh, dated the 18th January 

ie = 1918, affirming that of Moulvi Mohamed Ibrahim Hussain, Munsiff, rst Court, of 
' Mymensingh, dated the 28th April, 1917. 4 i : Ju 
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-created séction a9 "of the peus Tenancy. Act wad not a bar tó the’ 


plaintiff's suit.- Er ; ae 


The three suits “out! of "which thase hie NE arise were 

* decreed in the plaintiff's favour... The defendants have: appealed to 
this Court and they have contended (a), that the record of right 

; has been rebutted by the ‘evidence, of the. defendant ; ; (b) that on 


, the admitted facts and circumstances of the case no new tenancies’ 


` were created i in 1305; (c). that ‘the lower “Court wrongly admitted 
. the evidence of certain butwara papers ‘of 1304, Vis Exs: 1a, a, aa. 

` With regard to the first two ‘contentions, “both Courts have dealt 
“ with the questions raised very elaborately: and have come to the 
' conclusion that what’ happened was that e entirely new tenancies 


were created i in 1305 "and that the. deféndants' accepted the' new. 


-eontracís: and for some years paid rént accórding ' to -the contracts. 
The Jeatned vakil for the appellants has streneously contended 
that the question whether or not’ new “ teriancies were created. in 

i u 305 is a question of'law and not fact. ' "His argumént would. seem 
to be that even accepting the facts as alleged these facts would’ not 
shew that new tenancies were “created. | 


i "The question i is no doubt a mixed question. of both law and i 


“facts. l 
T'have . considered all the different a on i NBI the lower 
Courts havé relied in coming to their conclusion and I am not pre- 


ton 


i pared. to say, that they have wrongly appliell the Jaw-to the fact they | . 


found and were not justified in coming to the conclusion. that they 
| did, visn that new: tenancies were created i in 1305 ‘and ‘that the 
.record Of right has not been rebutted. T E "A 


^ 


. With regard to the third point the. appellant has- dnténded that 


the butwara éhitta of 1304 Was wrongly admitted in evidence, 


> Now this chitta was. prepared in certain butwara .- - proceedings Í 


_ between 1309 and 1304 and was used by the lower .Court to show 


, What was: the area of land held by the defendant in 1304. The ` 


- defendants admittedly were no parties to these proceedings but’ the 


` amin who preparéd the chitta lias been called and. has” deposed ‘as " 


.to-its* correctness and so used it is I think admissible," a reference to 

' the case: of Bhola Ray v. Jung Bahadur (1), would: show that 
although such papers might not be treated as documents within the 
pürview. of section-35° they ` would still -be admissible if proved i in 
some other way. In this case the amin who prepared them “was 
examined; "The weight to be | attached: to them, is an Pia 
(1) (913) 19 C L, ys S bres j 
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uo ' different question. The result já that the decree of ‘the lower Court 


- cannot Successfully be assailed. 
The three appeals:are dismissed with costs. ,. i 
Against this decision, the défendants appealed - under clause 15 
of the Letters Patent. 
-Babu Rajendra Chandra Guha for the Appellant 
. The judgments of the Court were ‘aa follows : 
., Mookerjee, A. C.'J. :— These are appeals undér clause r 5 of 
the Letters Patent, preferred on behalf of the tenants defendants 
Jin suits for arrears of rent, They resisted the claim of the plaintiff 


, On the allegation that the rent had been: unlawfully enhanced in 


contravention of the provisions of section 29 of the Bengal Tenancy 
- Act, It has been estfblished. that in 1305 they wete found in 
-possession of lands not included in the: original tenancy: They 


a thereupon agreed to pay a consolidated rent for the lands of the 
original holding as also the encroached lands ‘whereof they had - 


ES 


taken possession without the consent of the landlord. This plainly ` 
constituted a new holding and section 29 is not applicable in such | 


circumstances, as is clear from the decision in Aaf^ Kumar Sarkar 


.¥. Faizuddi Tarafdar (1). The substance of the matter is that. 


section 29 is | applicable only where the holding remains constant. 
"The view taken by. Mr. Praes VM. is s clearly right and must be 
upheld, : E s : 


'The appeals are consequently dismissed, but shot xit as no 
“onè appears for:the respondents. 


' Fletcher, J.—I agree. 
ATM O ." Appeals dismissed, 
F \ 
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NAYAN. MONJURI DASI m OTHERS 
"PET ‘ 1 "E i 9. ' : : z : 
WORT HEM LAL: DUTT AND OTHERS.* t. 


Atportionnent --Compensation—Land acquisitien—Lavdlord and tenant— 
_ Perpetual lease—Market value—Acquisitiong dec of. 


X The market value of the land acquired may be determined o on many hypotlíe 
tical’ considerations, But the question , of apportionment of the sum awarded as 





between the landlord and his tenant. must be based, not on hypothetical grounds, | 


but on an accurate determination ‘of the value of their respective interests in the 
land. The moment tbe land is acquired, it céase? to be the property of both the 
landlord and the tenant, and it is consequently erroneous to bring into considera- 
tion the hypothetical assumption that the land would continue to be covered by 


tenant to the landlord, 5 


Appeal by the landlords, T EN 
Apportionment of compensation awarded for land TE foc 
the Caleutta Improvement Trust. roar > 


Ju s The material facts appear from thé judgment. D» 


~ Babus Provas pince Mister and Gour Mohan Dutt for the © 


© Appellants.. 1 


Babus Mahendra Nath Ray and sn Chandra Mukherjee for 
the Respondents, $ 


The judgment of the Court was delivered" by 


. 2 


-Mookerjee Á. C. .J.—This is an appeal in a case for apportion- - 


ment of compensation awarded for land acquired” for the Calcutta 


_Improvement Trust. The land acquired is one of three parcels of — 
which a leage for 99 years was granted, by the predecessors of the g 


~ appellants to the predecessor of the respondent on the 28th’ Feb- 


ruary’ 1859 at an annual rent of Rs. 25. A sum of Rs. ` 135449 ' has” 
been ` awarded as “comperisation . and the question in controversy is : 
as to "'thé-mode in which this sum is to be. divided between the, Jand- Soe 


lord; appellants and the tenant respondent. . - 


^«^ 
¥ 


bes, The first - -question for determination is as. to the proportionate 


, amount of rent fairly payable by the fenant to the landlords in ` res~ 


Peet, of, this ‘parcel. The President of the Tribunal has’ held, on the | 


EJ ‘Appeal fom "Original "Decree No. 397 of 1917, against the décree of S. C. 


£s à Banekjee: Esa., President, Calcutta Improvement 1 Tribunal, dated the goth Angust, 
"n 2917. RET . Y "C 25 
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' basis ot a ‘series of E EN in ict the amount: of rent “pays 
abes Was! "stated to be Rs..7, that that figure should- be. accepted üs* 
; conclusive between the parties. In our, ; Opinion, / his í view: cannot be " 
eM No ‘explanation has been | given as to the citcumstahces." 
under which this entry came to: be made in the rent-receipts. E 


4 C. «The entries „themselves were immaterial because, the:tótal rent of 
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..R&. 25 was paid in one lump sum arid a joint receipt obtained there 
‘for: No explanation ` has been "suggested as to' why and, on what?', 
principle the rent was distributed’ amongst the three ‘parcels aan 
As "16, Rs. 1 and Rs'2, On the other hand there is important 
evidence to stiow, that the rent payable i in respect of the parcel nOW' 
acquired i is ‘nearly equal to the rent payable i in respect,, “of the other,” 


ut „two ‘parcels, In 1893, proceedings: were instituted on the. original :: "m n 
.. side of this; Court Yór partition of this. property and: the parcel. now: > Kal zi 


acquired. was- stated’ to. ‘be worth Rs.. 3:550, while-the other two: 
parcels were valued at R6. $9035; -We have further thé: significant 
fact that the area of the plot now acquired i is 2 cotta-2ch;, whereas“ ’ 
i -the areas. ofthe. other two plots were: 2 cattas 14 chand, ro chittaks . 
respectively. "We must: “also. bear in -mind that the parcel acquired `, 
has frontage, on tivo Streets, whereas the other two plots have front-.. 
.'"age on one street only. - ‘Consequently, i in view of:the areas ofthe ., 
P us as also their valuation, it is not unfair’ ‘to draw: the inference- 
that. the“ iént payable. in respect ‘of the parcel now undér consider-- 


ot 


, 


D 


a / 


ody 


SU 


As cation: is. equal. to the rent payable on account of the other two plots”, x 


"We consequently. bold that the rent payable in respect of this ‘parcel, 


must be taken to be Rs. 12- 8 as. a month that is, Rs. 15cá year. Mes. 


a, 
è 


` The question. next arises, how the sum awarded as compensation’ vot 


' déduction is to be made for the’ ‘value of the huts ; we thus get the’ 
‘net amount, Rs. 12,9904. "Thé President of “the „Tribunal -has held" 
, that the' principle to be followed i in- the apportionment: ‘of the com-' 


ry 


^a “should be distributed between the landlords and the tenant. The a l 
i ‘amount awarder ET compensation is; Rs. 13,440. From that sum, 


"u 
‘ 


“pensation money is ‘identical with the principle . adopted for’. assess n 
.iment of the compensation. In our opinion, this view is erronéous. The. ue 


i amount of ‘compensation, was calculated on, the basis that the: Tand ' 
: would remain permanently coyered . pith . huts as they were. at the, | 


.. date. of the declaration and that the property, that is, thé land ‘and. 
the huts, would. yield ‘in ‘perpetuity a net return of Rs. (9408 pet: 


li ahnum: . It is not for'us to consider whether: “this hypothesis: was” n 
or was not,,sound; but it ij plain that this hypothesis, cannot De sie 


v 


PES 


e 


made the basis’ ‘of apportionment of the compensation as between the 2 ` 


landlord. ‘ind be^ tenants; The’ reason -is obvious; ‘Thé market ` 
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' value of the land acquired may.bé determined od many hypothetical. Civit. , 
' corisideratioris. But the question of apportionment ‘of the sum 1919. 
. ‘awarded as between - the. landlord and his tendnt must be based, Nayan Monjuri 
pot on hypothetical: grounds, but on 'an accurate determination of v 


. the valué of their respective interests in the land. The moment the Hemi 
land ‘is’ acquired, it ceases to bé the’ property of both the landlord Mookerjes; A A.C. 5. 
' and the tenant, and itis consequently erroneous*to bring into con- 
-sideration the. - hypothetical assumption ‘that the ‘land would con- 
«tinue to be (covered by the huts for 42 years and that at the end of : 
“that period would be delivered by the tenant to. the landlord. BRE. 
“we have to ‘do is to calculate the present value of the interests of? 
" the ‘respective parties:in, thé land acquired, in which. ‘both of them 
2 “have: lost ‘their interest by the action ‘of the state. Now what is ‘the 
l ; “position of- the landlord 7 At- the momeit of’-acquisition he was 
entitled to. the reversion in the land. During the continuance of the é 
tenancy, he was entitled to Rs, 1 50 a year as rent. Iti is not diffi-, mo 
cult. to’ calculate the present valge.of éach-of these interests, The ` 
value of the land has ‘been determined to be. Rs. 12,990. The. 
present. value of .Rs. 32,990, if the rate of interest is taken at 5 per’ 
cent. per- ‘annum, i is-Rs. 1,673. Af the landlord is entitled to Rs. 150° 
annually’ from this land for a term of 42 years, the present value: is . 
Rs. 2,638. The- -aggregate amount which the landlord is entitled to. 
obtain is the total of these two figures ; that is Rs;'4,286. We may-* 
_ point; dut. that’ the principle-which. the President has.applied would . 
have been obviously inapplicable if thé land: had been valued,’ for 
d ; instance, by a reférencerto the price fetched'at- sales of similar lands 
in the neighbourhood. No question could then" have arisen as to B 
.'^ the hypothetical delivery of the land by the tenant to the landlord 
y after the expiry of 42 years. . We. hold accordingly , | that the order  , 
^ "made by the' President cannot be &upported. . , ^ 
‘The "result is. “that this’ appeal i is allowed and hè €— ‘of the” . 
.Court below modified. The landlord: appellants are entitled to gusti 
", R$.,4,286; but as the appeal has been valued! at Rs, 1,500 thé." ' « 
. decree“will be: limited to that sum and the balance of the compen’ A 
. sation’, ‘willi:be given to the tenant. ` The appellants are entitled to 
their coats of this appeal. We. assess the' heating: ‘fee a ave gold 
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— APPRÁL FROM: ORIGINAL GIVIL. i i 


) 


Before Sir Asutosh Milérjas Knight, Acting Chief Justice, and 


Sir Ernest Edward Fletcher, Knight, Judge. cep 
i KASIRAM PANIA 
"uL v. i A oe 


HURNUNDROY FULCHAN D.* HT 


Parties, rights TEE SON falling on koliday— Usage, varying 
Contract—Inconsistent, HOSLE or unreasonable, 
.In the absence of statutory provision or trade custom or usage to that-affect, 
the fact that the performance of a contract falls due on a-holiddy, does not“ alter 
the rights of the parties by Suspending the transaction of private business. 


A seller is bound to establish that he was entitled to perform the contract on 
the day following the holiday, by reason of the existence of a valid usage which is 
deemed to have been incorporated in the contract between the parties, He must 


I 


not only prove the existence of a trade usage, but also to establishr that the “usage ' 


- when read into the written contract, does not make.it insensible or inconsistent. 


The mere fact that'the usage varles the apparent contract is not of itself sufficient 
to exclude the evidence, The test is, whether the incident, if expressed -in the 
writen contract, would: make it insensible or inconsistent or unreasonable. 

The written contract between the parties states explicitly that the. due date of 
delivery of goods sold, is ‘ninety - days from the 2gth july, 1918, that is, Sunday, 


i the 27th October, 1918 : : 


Held, that the usage, that if such ‘date falls en a Sunday, the due date will be 


‘the day following, though varies the contract, is sensible and self-consistent, m» 


is not open to the objection of repugnancy. DES : DE 
Appeal by the Defendant. » i du 
Suit for damages for breach of a boata for the sale of goods... 
The, material facts appear from the judgment of | ES ex o 


' Buckland, J : Thisi is a suit for damages for breach of ‘a con- 
tract dated Sraban Sudi 3rd, 1975, corresponding to the oth August 
1918, whereby the plaintiff firm sold to the defendant firm 45 bales of = 


, -- Gray shirtings in lots of 15 bales each of three descriptions, namely . 


Bs, No. 454 and Mahadeo and Company's goods at Risa 26-8, 
per bale for delivery 90 days from the agth July; thatis thé ath 


October i918. This latter date was a Sunday, in consequence: 
of which I cannot say this action has resulted but the ‘contest . has 


assumed a ‘particular form, Tbe breach charged is the failure to 
take delivery of and pay for the goods... s 
The plaintif, firm are thé banians of the Bombay Company Limi- 


© A preal from Original. Decree No. 1 of 1920,, Against- the decision oF 
Mr. Justice Buckland, dated ihe and December, 1919. ^ 


` 
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"ted; and towards the begining of lié tial aton Vis raised, as 


to: heir having t! the goods i on the” due dáte.. Upon’ proof- from the, . 


l books ofthe Bombay. Company that -the- plaintiff firm-had eei 
a purchase of. these goods on the. sth. -August and that certain speci- 


fic bales had been appropriated to this“ contract and that those bales - 


were'resold against the -defendant> firm on the and November, that 

“point was abandonèd: ' The. plaintiff ` firm in their plaint'say that 

there is a well- known usage in connection with European importing 

-firms that if the, que date falls on a. ‘Sunday or a: "public holiday, the. 

‘same is excluded and the following ‘day is taken:asthe due date. 

. "To this the defendant fitm reply denying the usage. and saying that 

in transactions: with European importing firms, if the due date falls, 

ona Sunday, delivery is. taken and given on "the previous Saturday 

and not,on the following Monday, and that in transactions between 

pid merchants, the due date is adhered to irrespective of, whether 

it is a. ‚Sunday ora working day and delivery » is. taken and given ,on: 
SA Sunday, if that be the due date under the contract. ` 

: - The plaintiff firm offered-on the 28th October to, give delivery o of 

and call for-pay for the goods while the defendant alleges-that he 

" weht with his gomasta Ram Chundra on "Sunday the s7th October 

‘and demanded delivery. and offered to . pay for.them. This; Mul- 

a chánd, - the plaintiff firm's gomasta denies.- With regard to this 

` matter two things are ‘quite-clear. Mulchand undoubtedly thought 

.‘that Monday would be the due date and on that date the market was 

^n “against. the defendant. There is also the correspondence to be consi- 


4 ‘dered: i in this connection. The first letter is that from the plaintiff firm : 
to the defendant in which the date has: obviously been, altered to the: 
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die: agth’ October. It is inconceivable . that had the defendant gone .* 


tand; ‘tendered the money as'he-sàys he did, ihe plaintiff firm 


goulá- ‘not have made some reference to the fact in that letter. As 
** regards the alteration in the date the press copy letter-book clearly 
‘shows that the date’ must: have been the a8thi It seems to me that 
gis is. very. probable that the defendant altered the date’ in order to 
* make it appear that the . letter was despatched after his own ‘of the 
tagih which: "was written with the idea of getting- his own story on 
: “fecord first. ‘There i is no reason why the «plaintiff firm should alter 

vihe date after, ‘the letter had been press-copied, as it would be fatal 


s 


^. toany Case that they could. make since-no one suggests that tlie aoth + 


` was the due: date. .Once the defendant's -letter ‘of the 28th was 
received there was an immediate ‘denial - -' by the plaintiff firm through 
their solicitors of the defendants: story, and: .at the^ Samo time a full 
. exposition oftheir own. case. In view.of ‘these sirgunigtances, I hava 
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l 7 appears that he relied.on the words “bhar ke majub” which I inder 
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no hesitation i im sccópüng the plait firm’s ‘denial’ in preferetice’ to. 
the defendarit's story and’ Ifind as a fact that-the demand’ for: geti” 


* very-and tender.of ‘the price ‘on the 27th. October did not ‘taka plaće.. 


: The next qüestion is whether’ the ` ‘plaintif was right ,in ttéàting*" 


"Monday ¢ the 28th as the due zdate for delivéry. This, depends, on. 


custom, : ‘and’ among ‘other ` ‘witnesses Mulchand - the plaintifs , 1 


the due date ‘falls on a Sunday i in respect of goods which have been?” 


- purchased from an European firm, ‘such as the Bombay Conipiiny, 


‘and sold, to an Indian’ dealer, 'the- due ' date fór délivery would ‘be : 


` Monday. ` With reference to, transactions between Marwaries, ` he . 
says, that transactions are entered: into on a Sunday- ‘and’ they "4 „give. en 
and take delivery on Sunday according tó the custom ‘that Prevails’ E . 
‘even when.there:i ig ho European importing , firm: concerned in the’ 


matter; if the goods ; are required. “In his. .Crósá-éxamination: it 


` 


` - stand him to regard ; a8 importing the custom upon’ “which” he ‘relies’ G 


Company, of Mr.-Barker- of Messrs. Graham and Company, and of 


Mr. Zellichi of Messrs . ‘Ralli Brothers, gupports the plaintif firm's , 


case, "These witnesses, it is -trué, were unable. to give’ specific ~ 


“instances of deliveries ^on Monday, | when the: due ' date fell 
toon 'Sunday, but ‘they are not personally : concerned ' with. ractiial - 
- deliveries: - With’ regard ‘to Indian “merchants ‘Mr. Zélichi. 
' of Méssrs. Ralli -Brofhers said: that they recognise that custom’ ; 
and: the “further said that if they. wanted delivery of. goods, On. o. "T 


Sunday or a’holiday. they would "bave: ‘to advise hié firm beforehand ' 
and i in that case ‘the office was ‘opened ‘and they would give. -delivery.: 2 


Lüchmínarain also supported the plaintiff but he qualified his:answer ; s 
' . gé-regards Contracts between Indian merchants. :He` said: “ibrhe,, 


goods which form the „subject-matter of thë contract are: RECEN X 


. chased from an ‘European importing: firm,’ ‘then’ this custom applies. | : 


EH M 
^ into'the. contract; The evidence of: Mr. ' Morgan iof! thé ‘Bombay’ st 


^, 


5, 


í 


but if-the goods which. form the subject-matterof the , contract : bete 
t 


ween two - ‘Marwaries have no ;reference-to the European importes; 


firin, hat is another :question." .Delivery in-stich a case aceordigy pe, 


I 
to ‘him must follow whatever the terms ‘are/under. which the contract. 


' was made, . ‘The. witness: ‘Lunkaran gave evidence to-the : same: -effect 7 


with regard tq’ custon xs that in sucha case “Monday ig the ~ 


-due-date.. With regardito ‘contracts between. Marwaries, hisievidence : a 


is-that where. there: ia: 'contract between ^ - Marwaries, the ibujer. : 
would not get the: goods: on ‘Sunday because if the goods : “Were lying. . 


-jp "the. ne godown,- they ‘would not be able to give Savery: 


gee B i oot "S rt 
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E 


.- gomasta has. given evidence in regard to it "He says ‘that’. where | à, 
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"on ‘that date. since on man who was to give ' delivery: could not get peus 
Kw 'He' ‘also said that it is at the: option of the seller to give delivery. 190. 
Von that day or Monday. Phani Bhusan Mitra was called primarily Kasiram 


"on" another point and his evidence though supporting the plaintiff Hurnundro ya 
; firm as- ‘regards custom does not carry the matter any furtqer.” 
a On behalf of the defendant firm, the defendant himself gave - 
‘evidence and. I am not prepared to place. any. 'reliance ' on his 
. evidence ‘on this ‘point seeing that I do not accept his statement as 
-: to what occurred on the 25th October. Mr. Lacey-says that in his 
, estimation -delivery should be given on the previous Saturday. It is 
X N true that he says that he never heard of this custoni but he does not , 
deny its'existence. His; last answer in wifich he sye that the evi- - 
dence that he has. given’ ‘with regard to this custom is based not on 
what he’ had heard but on. what he himself thinks it should be, 
: irather, detracts from the 'valué of his 'evidencé.. Mr. Fildes and . 
-Mr. Oldfield both say that wheré the due date falls ona Sunday 
` delivery according to the rules of the Bengal Chamber of Commerce’ 
` is givep on the previous Saturday. They apparently know ‘nothing 
about any such'custom. This may be as a result of their being 
.:guided by a different rule. I should observe that when I admitted 
the rule of the Bengal Chamber of Commerce in evidence I did s0 
ae as ~showing what the rule is by which these witnesses are . 
guided andit has not been proved as having been made by. the n 
Chamber of Commerea, . 80 as to have the force and effect whith a 7 ! 
nie, of-that body undoubtedly would have in a matter of this kind. l 
Megtaj; both witnesses of this name, proved the fact of deliveries 
x ‘being made on Sunday, and Choganlal did the same ‘and in one 
^ instance “by the Bombay, Company. , They al&o said that when the 
' 5 due date falls on a Sunday Indian merchants give and take ‘delivery 
i oh, that ‘day. I do not attach great value to the evidence of actual 
ee > deliverión being given and taken on, Sunday .because ihe instances 
^ Pare: comparatively few and, there is nothing to show.the actual cir- ` - 
TTE ; cünistances or'the'due date. The goods may have been for: ship- 
mnt; "they. may have been: delivered before the due date, by reason 
"ot the düe date and intervening period being holidays,, and, without 
‘such and similar. information it is ‘not possible to-extract from t the 
"bare fact anything. establishing ; a ‘rule of. conduct. , It is however 
quite clear from ‘the evidence, that except in special c cases. European. 
~ importing firins do Dot. deliver, ona Sunday and this circumstance 
has its effect ‘poh dealings. between Marwaries when the goods to be 
j delivered are in the importer's godown. The conclusion I have 
arrived at is that Tue imported goods ‘to be. delivered from .the 
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^R Wm | ` godowi of: the iiaporting frm are Honec aud ae ilo a date’ 

eo Sagaor | a -falls on a Sunday or on a-holiday, the cistom ‘ig’ to» > give delivery, ^. 

an ager. , On the following working day. AS between: Marwaries where sack, ci 
at v. first mentioned condition does hot exist the custom s to give ‘and - í 


] iE, S " 
pe a s _ take delivery on the due dale even if the due date ‘alls ona Sindy 
Rus Buckland; P ‘or holiday. Sy RTE De ie j DT 
roni Ja IPM Pr uh „I have now to consider what would be ide dui date under this E 
ms a contract according to this fifiding. > The plaintiffs were. the’ baniains : 
(yak #3. ofthe Bombay: Company, att importing: æ% firm whose. goods were the. * 
TAE VEN subject- -matter of this „gontract, both of: ‘which facts were "Known to.) 
ho ee E i defendants.“ The contract, in suit contains the “ words 'godown Le 
RE d . ,' due go days from 2gth*July, aldwatce arid all dther conditions are . 
ime E E ` A. p according tò the outside. (contract) "m (contract ' with - European, oy 
A Ge i ' firm); ; interest and cooly charges are according to the inside customs , 
ace a | Gt. the custom prevailing’ amongst the ‘Indian merchants)": ‘The LEE 
bau ef "words. "gll: -other conditions” must. refer’ to something ‘not Specific- l 
SUR ally mentidnied but as regards the’ application of an inside custom” 
v E ` ps E . there. ‘are’ no stich general words. ^ The defendant when he aeceived 3 
dq qs the letter of the-plaintif firm dated the 28th -October . proceeded: as 
F -I have ‘already found to alter: the: date to make it appear that it was : 
ss Pe . subsequent to his own letter. - "This j ig’ strong evidence that he was 
A " 2 . well aware that the. -a8th was the due "date. “All these. circumstances - f 
NE 2, win my opinion showsthdt'the contract was entered into on the. basis ~ (n 
S08 Th l : of "the, custom “under | which if thé due date falls ^on a Sunday the : v. 
4 CHE ` "goods. should be delivéred on’ thé ‘following day. Í -find therefore’. ER 
Mir tatio Ae - that. Monday, ‘the: 28th’ October-was,the due date fòr- delivery. under `,- 
ae O e .U the contract: I also-find, that thé plaintiff was ready £ and ‘willing to E 
` deliver on the due date: ‘and às the markét rate on ihe due date has“ . 
' ' not ‘been ‘challenged, théré will -be. judgment for the plaintiff for 
XM LM : Rs. 24,272-3°9' with costs on scale No. ;2, including. reserved | "costs | 
DONE . Gf anj)—interest on decree at-6 pet 'cent.', The decree will not'.be . 
27300 2:7. C drawn up until the order for amendment has “been: ‘completed and ^: 
vsus 4 "the plaint amended. , > ies E ALTAE 
i: So QU Mrs Mitter I ask foi a direction that- -my books, be returned! on” 
DEM mj putting in certified jcopiess 5o 7... 2 LL d or 
O 7 7) Court Yeh yol o a a y e v e ee 
"Against this: decision, the deféndant ‘appealed. | Don d oe a y ; 
ie <b . Messrs, B. L. Mitter and- A.- Ka. Roy for the Appellant A UR 
te +g o Mitter; Messrs: SN Bánetjar s and” A; E Mites for. "s 
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"4 Mookerjóe, A. C. J. — This is an ” abpeal from the "judgment 
. of Mr. Justice Buckland i in a guit for damages for breach of a con- 
‘tract for the sale ‘of goods. The' terms of.the. written agreement. 
- between | ‘the qarties: made « on, the- 9th - August, 1918, were as 
-. follows’: a r 
DORÉ This i is written. to Bhai Hursjandroyjos "Fulchand by Kasiram 
l _ Pania with their complimenià, `, Further, we have bought from! you . 
LENT. bales, of Grey’ Shirtings ‘No. Bs-456-15-15 of Mahadeo Company, 
` at Rs. 26-8 -annás, ready: goods ; godown due go “days from - the 
* 'agth July.; is allowance and all conditions are according to the. 
outside (contract), that is, (contract with , Europeaii. firm), interest 
"and cooly charges are’ according. to. the.. inside . customs (e, the 


tod 


customs : prevailing „amongst the Indian a mercianis). , Broker 7 


' Meghrajjes Ramkumar- Serowgee.” >- -> o 


w ^. |^ The case for the plaintiffs ‘is that as the due. date, of delivery; 


= ', namely, the 27th October,- 1918, (the minetieth day, from the agth 
`. July, 1918) was æ Sunday, the contract could be performed on ‘the 
- following day, according toa well- known’ "usage in the market which 

was described i in the following terms’: » 
s There i is a well Known usage in the market i in ‘connection with: 
 Eürofesn impofting firms that if the die date fala on a Sunday 
) 0r onia, public holiddy the same is excluded and the’ following day' 
, is taken as the’ due date. The plaintiff firm and: the defendant firm 


‘are well aware of the said: DAMES and. aye always acted i in  conforigity ; 


_ thereto, NM 5 

` The plait allege that, according: torthis en the due date 
DUM v "f delivery under the. contract was the 28th’ October, 1918, when 
^ ‘they tendered the goods to the defendants who réfused to accept 
- delivery. | ‘The: plaintiffs accordingly claim ‘damages on the basis 
“1. ofthe difference between the contract rate "and the market rate on 
the due date, . The defendánts réptidiate ` ‘the claim on the ground 
` - that the usage-alleged by the: plaintiffs Tias really no existénce and 
^ assert. that transactions are, carried on ' according to’ ae ‘different 

TM ^ practice y which they describe as follows : Mi ae 
8 D "* In transactions with the’ European. firins, if the ¢ die date falls 
Yat ona Sunday, delivery is taken and gifen.on thé previous Saturday 
E vand not on’ ‘the following Monday. In transactions between Indian 
aay the due date i is adhered to, trespective of its being a Sunday 


"e, or a week day, and delivery i is. “given and. taken ` on the > Buda if 


that be the ‘due date.” 
7 The defendants thus maintain that tle. due date under ‘the: ‘con? 
tract Was s as. Stated in rer docámept itself, Sunday, the, ah 


- 
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fo: Civit. ^. October, 1918, and they add that they offered to take delivery on ^ 
1920. that day, but the plaintiffs failed to give delivery as they had not ^ 
SERA the goods and were really notin a position to pérform their part 


of the contract. Mr. Justice Buckland has rejected as untrust-. 
pie worthy the evidence adduced by the defendants to establish the * 
Mookerjee, A. C, F., alleged demand for delivery ayd tender of the price on Sunday the 
107707. “agth October, 1918. He has further. held that the plaintiffs have / 
proved the'existence of a usage that in respect of imported goods, 
tobe’ delivered from the godown of the importing firm, if the du& 
date fallson Sunday, or on a holiday, delivery is given on the’ 
' following working day. On this basis, Mr. Justice Buckland has 
held that the due date under the contract in suit was the 28th 
`~ October, 1918, and that although the plaintiffs wére ready and 
"nor. willing to deliver the goods on that date, the defendants refuséd to / 
| ‘accept delivery. The ` claim has “accordingly been decreed with, 
- edsts. The defendants have now appealed against this-dectes. 4 
s _We may state at the oufset that We see nd reason to doubt the: 
E correctness of the conclusion that there was no demiud'for' delivety 
-and tender, of the price by. the, defendants on the 27th October, 
1918, as 'alleged by them. The market on that date was against, 
2 the defendants, and apart from contradictions in the oral evidence, 
UP RC itis extremely improbable that they would, of their own motion, 
, Offer to carry out the bargain on their part and thereby be involved 
` inma heavy loss. We reject this part of the story of the, defendants , 
without hesitation as wholly unreliable. The real controversy in 
' .the appeal is, was there a valid trade usage as alleged -by the- 
plaintiffs, and, if sò, what was its effect upon the contract between 
the parties, 4 - ~ 
According to the plaintiffs," there is a well-known E in the 
n market i in connection with European. importing firms that if the due 
- ‘date for delivery of goods falls on a Sunday or ona public holiday, 
- the following day is taken as the due date. As regards transactions : 
ue with European firms, there can be no doubt that the alleged usage 
‘ is fully proved. Mr. Zallichi, manager of the piece goods department , 
Ps , of Ralli Brothers, states that they have a custom by which when" > 
"A ^ the goods (ready or forward) fall due to be delivered on a Sunday 
` or holiday, they deliver them on the next following day. Mr. Barker,- 
who is in charge of the piece goods ‘department of Graham & Co. 
states that when the due date for delivery on a contract , for sale of 
. goods falls on a Sunday, his firm gives delivery on the following: - 
^ working day, that is, on the first working day after Sunday. ` 
: Mr Wia who is in charge of the piece goods department of the 


£ 


re v, dp 
Hurnundroy. 


t 


Vo. X&kir] . 


, Boinbiay Conipatiy deposes that when the die date. under a cořitraet 


^« — -, 


ET cook. 7 


- ud 


 décórding | to ‘usage, ‘on the’ Monday following. In out opinion, 
the évidence is conclusive that i in transactions with European firms, 


* Gn.the wale of piece goods, if the due date for: delivery falls on a 
 Suriday; the delivery is’ given on the’ next following day, and by 


(e tage. this is regarded by all concerned las due, performance of the 


contratt. This is also clearly, corisistent with the probabilities, ‘aa 
European firras, prima Jadia would hot ‘be kept open for business 


. on Sandays. "The néxt point for consideratién is, whether the 


same usage ‘prevails with ' regard to transactions between Indiàn ` 


|. dealers, when the subject matter of the sale is goods purchased 


from a European firm of i importers. The ‘balance of evidence, in 
our ‘opinion, points ‘to the conclusion that the question should be 
'answered in ‘the affirmative. Mr. Zallichi, to whose evidence we, 


"have just referred, after stating. the usage of his firm, adds that 


Indian merchants who deal with them recognise the usage., To the 
same effect is the évidence of Lakshminarayan’ and Loonkaran who 
are meñibers of respectable: firms of piece goóds dealers and who 
confirm the testimony on oath of Mulchand, the manid gomasta 
of the plaintiffs. "The existence of the psage alleged by thèse 


witnesses is highly probable, because if ‘the goods are lying in the 


godown of the importing ‘firm, it is impracticable to` give ‘delivery. 


` ona Sunday ; ; in such circumstances otie-would expect that delivery 


would be: accepted . it ‘given on the next following. working day, 


just as in'the case of direct transactions with European firms. We . ° 


‘are not unmindful that there is some’ evidence to show that delivery 


i mày be had on & Sunday, even from a European, ‘firm, by previous 


, arrangement ; bat itis plain that such delivery, where given, is in 


~ 


the nature of a concession "for the ' convànience Or accommodation 


of the purchaser, Our attention ‘has also ‘been * drawn fo a ruling 


given by the Bengal Chamber of’ Cominérce on thie asth June 1902, 
in the following ferms: - i 


“Sundays and Charter Party. holidays i in relation to Mercantile 7 


Contrasti Gobds ‘falling due for delivery on Sunday or oh a^ 


_ Chatter p Paity and shipping holiday mist be delivered on the day 


previous. to” ‘the Sunday’ or the Charter, Party and shipping holiday, 
as the case may be.” E ~ 
"No evidéüce- has héri adduced to, show’ the citctimstances ‘under’ 
which’ the ruling.’ Was given ; ; it. is cleai, however, that this has not 
- been regarded as “utliverially í or even generally binding. by mercair 
tile firms | and bas not been observéd: by'such firms as-Kalli ‘Brothers 
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Cin 0 and Graham & Co. Iti is further worthy of note that it is ioe the a 
oe - case for the defendants that they demanded delivery ° on Saturday » 
ý m . the a6th October, i918 as the due date, Their allegation is. that’ . 
^  ^"w' Sunday was the die date ; consequently the ruling of the Bengal" 
“ge Huraundroye Chamber of Commeice just mentioned can ‘be ‘of no possible ° 
Mookerjee, A.!C. F. assistance to them. This takes away from the value of the evidence, .. 


of Mr. Fildes, who is’ piece-goods-sales-master . of David Sasoon: & : 
bs ; Co. ( presumably a firm of non-Christain Jews)’ and. who, states that ^ 
to ` his. firm has followed the Chamber of Commerce ruling. A similar 
ty ` observation applies to the evidence of Mr. Oldfield of the: Overseas. ` 
.;/- | Export and Import Company, a firm which has -acted on the 
- Chamber of Commerce ruling.. It is not necessary to refer in detail 
to: the other evidence on the record, as,.on the whole, we agrée with 


£ 


77 Mr Justice: Buckland that the usige alleged by the plaintiffs covers 


S 


not merely direct transactions with European firms bat also transac-, : 


' (^7. tions relating to goods imported by European . firms and delivered, ; 


from their godowns,: In the case before us, as the d2fendants were, 
fa ' aware, the plaintiffs were ‘the banians of the -Bombay Company, an’ 
importing firm whose ‘goods were the subject matter of the contract., 
< In such circumstances, the usage, if valid in law and not incoasis-; 
; « ^ tent with. the written contract, would, be applicable so as to make. , 
q ' Monday thé a8th October, 1918, the die date for delivery. í 


f. It, is well-settled - that, in, the . absence,of- statutory provision or 7 
*' trade custom or usage to that' effect, ithe fact ‘that the: performance. * i 


p ^ 'ofa contract falls due on a holiday , does not alter the rights of the, 
: ' parties by suspending the "transaction of private business., This i is 
ae * well-illustrated by the case of Richardson, y. Goddard (1), where, a 
- ship arrived in port with a cargo | of cotton and on a holiday dis 
"charged the goods, which were destroyed by accidental fire beforé 
they were ‘removed. The _ question arose, whether there had been 
=o., good delivery. It Was ruled by: the Supreme Court of the United 
States that in the absence of proof of statutory or customary prohi- ` 
e l ' bition of the transaction -of business on à holiday, the delivery must . 
be deemed to have been valid so as'to throw. the loss on the,con-. 
,Signe& Substantially to the same effect is the decision of Farran,, J. 


-in 'Lakhand v. Kersten (a): Consequently, . in the present case,’ the ere 


„plaintiffs. have to establish™~that they were entitled to ‘perform the 


: .- . contract on the day following the Sunday, by. reason of the, exist« 


ence of a valid usage which may be deemed to have been i incorpo- ' 


ated iit the contiact between: the ‘Parties. ' As was pointed out. by , 


We : ‘Sir John ‘Coleridge in Jüggomihun Ghose v. Manichchund (3), such 


» + (1) (1859) 23 Howárd)28. ' 4 ' (2) (rigo EE -R.- 18. ‘Bom. a T bas 
7o (8)0859).7 M. I. Be aaa R; P.C Wes er 
es P: d S e f, e R 6 Ü E Es : E 
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Not. xxxi]: “Sen GOURT, Ar : e OO as Ng 
mercantile visage, "thougli it: nieeds rióf^ either "thé Pewee the dni-: Civan. 
"E fotmity. or the notoriety of custom, -mugt be so' wéll known and ` aC: 1920. 
_ -e Quiésced i in that it’ may be reasonably, presumed to have been an - Kasiram 


ingredient tacitly. imported’ by the: parties intó their contract. To - 
the same.effect is the observation df Baron. Parke in: Gibson ve 
"Small (1) : TOS age tate M ae) cm 

“The custofi ‘of trade, , which à “a matter of évidénce, maybe |. 
used to annex ‘incidents to’ ‘all’ written "contracts, commercial or agti- T us 
‘cultural,’ and others which’ do not by. their terms exclude: it, "upon, ' 

. the presumption- thát the parties have contracted with reference to 
« ' sguch, usage,. if it is applicable." TOME LK ; 


v. 
"Hurnundroy, 
* Mooksrjee, A. c J. 


It is ‘consequently plain that the usage: ‘of which “evidence i is re- 
‘ ceived must nat - be repugnant to or inconsistent with the written 
> cantract, This vew is plead eaaa: by Coleridge, J. in Brown 
v. Byrne (2). ee ce - postes o’ 
` elp all contracts, as to dis. subject Mae of which known usages Ns, 
prevail, parties are found to proceed with the: tacit assumption of : 
"- ‘these usages ; „they commonly reduce into writing the special parti- oos r 
culars of their agreeinent, but omit. ‘to’ ‘specify these known usages, l 
which are included, however, as of course: -by mutual understanding. : 
d Evidence, therefore, of such incidents is receivable. The contract, " 
~ in truth, is partly. express and -in "writing, partly implied or under- 
stood, and ‘unwritten.’ But in. these’cases, a restriction is established 
on the soundest principle, that the ‘evidence received must not be of 
a particular which is repugnant, to, or“ inconsistent with, the written 
, contract. “Merely that it varies the: ‘apparent cantract is not enough 
to exclude the evidence, for it is impossible to add any material in-- t 
a cident to'the written- terms of a, contract without. gas its effect, 


* 


l 


' X ^. more or. less ‘See algo Ross v. Shaw (3).- aS hw m ies 
: ‘But in order that the" material incident which it is € to : 
"Runex should fall within the exception of' répugnancy, the incident S uti 


v must bs such as, if expressed i in the’ written contract, would. make‘it 
"^-  'ipsensible-or inconsistent or ‘thoroughly -unreasonable. ‘See the- 
observations of’ Coleridge, J. in Cuthbert v. Cumming, (4) -of tnd: 

, Campbell €. Ja in Humfrey v. Dale (5) of ‘Cockburn, : C. J., in 

Dal vi Humjrey (6), of Keating, J i in Russian S N: Co. ve Silva (2) 


^o 02 (a) (1853) 4H. L.C. 353 Gor). M (1854) 3El. dpi: 703 (715). É 

ECT) (1917) "1.R.367. 7c c 4) 1855) 11. Exch. 4o5 (408). , 
= .Q (18577 El. &Bla66j»iIoR.R.587. 7 o c Lf Led N: "og 
f (6) (1858) ELBI; & El. 4004 ; 113 R. R. 964 - MI y ME SE Aa 

i 7) cass. i3 C. B, N. S. 610 (618). . $t SOR 2 a 
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of Lord Esher M. R. in ^ Aktieselkab v. Ekman a), of Stephen, J, 
in Barrow v. Dyster (a) and of Kennedy, J. in. Gulf Ling v. 
Laycock (3). ` These cases show that the real difficulty in interpre- 
` tating transactions of this character, lies i in the reconciliation of.two 
conflicting principles, namely, jrs?, that évidence of usage is ad- 
missible on the presumption, that the parties did not. mean to 


[Vor XXXIIL 


_ expresé in. writing’ the whole of the contract by which they intended 


.to be bound but contracted with reference to those , usages, and, 
secondly, that the evitlence received must not be of a. term which i ig 
repugnant to or inconsistent with the written contract. The distinc: 
tion is well put by Mr. Justice Story in Ze Reeside (4). 

“The true and appropriate office of a usage or custom is, to. 
interpret the otherwise indeterminate intentions of parties,. and to 
ascertain the nature and extent of their contracts, arising, not from 
express stipulations, but from mere ‘implications and presumptions, 
and' acts of a doubtful or equivocal character. It may‘ also be 
admitted to’ ascertain the true meaning of a particular word ot of 
particular words, in a given instrument, when the word.or words 
have various senses, some common, sone qualified, and some: 
technical; according to the subject matter to which they are applied. 
But I apprehend that it oan never be proper to-resort to any usage 


or custom to control or vary the positive ‘stipulations in a written ~ 


contract, and a fortiori, not in order to ‘contradict them. An express ^ 
contract of the parties is dlways admissible to supersede, or vary or 


control a usage or custom: for’ the latter may always ba-waived'at , 


the will of the parties. Buta written and express contract: cannot 
be controlled or varied, or contradicted by a usage or custom ; 


' fórthat would not only be to admit parol evidence to, control, vary 
or contradict: written contracts, but it would be to allow mere-pre-' 


sumptions and implications, properly arising in the absence of any’ 
positive expressions of intention, to control, vary or contradict the 
most formal and deliberate declarations of the parties.” To the. 


.seme effect is the decision of the House of Lords in Produce Brokers. 


Co v..Olympia Oitand Cake Co. (5) and of the Court of xd in 
Westacott v. Haku (6). $07 

The plaintiffs must’ ediiseq eddy not only prove the existence of. 
a trade usage but also establish that the. usage when read into the, 
written contract dogs not make it insensible or inconsistent. - We' 


must, in this Connection, bear i in fnind that the "mere fact that the. ` 


(2) (1884) 15 Q. B. D.'635. 
(4) (1837) 2 Sumner 567,, . 
-4 6) (1918) 1 K. B. 495. 


(x) (1897) 2 Q. B. 83 (87). 
* (3) (1901) 7 Com. Cas. 1. 


(5) (1916) 1 App. 314. 
\ 


i 
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usage. varies . the E pua "contract is not of. tielf sufficient to ex: ` 


clude'the évidence, for it is - ‘manifestly irpossible to add any mate- 
rial: incident to the, "written- terms of a contract without altering its 
, effect; more“or less.: The test. is, whether the incident, if expressed 
. in the written contract, would make it insensible or inconsistent or 
_ unreasonable, Examined ‘in the ‘ight of the principle thus undér- 
~ stood, the cage of the plaintiffs is free from difficulty. The written 


Hurnundroy. 
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-contract states explicitly that the due daté of delivery is -ninety days ` 


from the agth July 1918, that is, the ath October, 1918. We have 


then to read into the contract the. proviso that- if such date falls on 
a Sunday,the due-date will be the-day following. It may be-con- 
ceded that this does vary the apparent contract -; | indeed; if it did 
not, the-partiés would not seek-to prove the 'isage ; but although the 
apparent contract is varied, the contract as “modified is sensible and 
self-consistent. The added term consequently is not. open to the 
objection of repugnancy. We bold accordingly that the plaintiffs 
have proved the existence of. a iid custom annexed to the written 
contract, ‘ 


. The result is that the. decree made by Mr. Justice Buckland is 


z affirmed and this appeal dismissed with costs, : 
~ Fletcher, J.—I agree. bss - 
|Messss. Fox and Mandal : Attorneys for the Appellant. 
i Messrs. Pugh and Co. : pho fór the Respondent. i 
AT Mi- Re e A 2.0 Appeal dismissed, 
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LE Sir Asutosh Mookerjen Knight, DM Chig Justice and , 
: Sir Ernest Edward Fletcher, Knight, Judge. ` 
x. ^0 V 7 KASSIM HASSAN 
'u -. "HAZRA BEGUM.* ^ . 
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*.  . adverse "jonseisiosi, if can be pleaded in appellate Couri—Sajjadanaskin— 
`- Office, when comes into being— Uniformity in successive Seeman in 
the ofice of eutwalli—Lawful origin.. PUR , 5 = 


.* „Appeal from _ Original: Decree No. 86 of 1918, against the decision of Mr. 
_ Justice Greaves, dated the. 6th: August; 1919. - 7 
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—against him for delivery of possession thereof to her. <. 
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UA trusteeship with power to appoint a successor is well known to and recog- 
nised: by' jaw and may be prescribed for. ‘When title is acquired by statutory 
operation, the title ‘of the -trae owner is not revived by re-entry, in' other words, 
evon if the lawful owner should acquire . possession, he is not thereby remitted 1o. 


his original title ; cases on the subject-referred to. — ' : x 


A religious office can 1 be held by & woman-under the Mahomedan, law, unless. 
there are dutles of a religious nature attached to the office, which she cannot per- 
form in person'or by deputy, and the burden of establishing that a woman is -pre- 


. chided from holding a particular office is on those who plead the exclusion : 


Munna Varu v. Mir- Mahapalli ().^ This doctrine ig based on the: fandamental 
distinction between tlie "temporal affairs of a mosque and the spiritual functions” 


` connected with it : Hussain yo Hussain (2) ; Imam v. Holla’ id and: nes 


v. S Mujavar (4). ; s 


` 


- Quare : "Whsther the unKormity which -characterises the successive appoint- 
_ ments for nearly a century may not improbably indicate that the practice had a- 
àgful origin in the directions given for appointments of successor to the office o£ -. 


mutwalli, by the original E under, though they can no longer be traced with cer- ` 
tainty from the lapse of time. 


aA Sajjadanashin "maintains nabroken the spiritual ‘Mae from the original pree. 


ceptor. The office of Sajjadamashim can exist only by’ virtue of the direction ‘of 
tho spiritual founder or bya a Valid custoni. _ : ~ 


A plaintiff can-succeed oma title by adverse’ possession, pleaded even for the, 
- first time in the Court of appeal, provided such a case arises on the facts stated in in 
the plaint ; and the defendant is not taken by surprise , Sunduri v. Mudhoo (5). 


“Appeal by the Defendant. ` Ns "US EE 
‘Suit for a declaration that the defendant was in wrongful posses : 
sion of ; a Darga situated in Clive Street in Calcutta and for.an order. 


| 


The material facts appear from the judgment- of 


Greaves, J. :—The plaintiff in this suit seeks for a declaration 
that the defendant i is in wrongful possession of a-Darga situate at ` 
. No. 58, Clive Street and for an order against him for delivery PN 
possession thereof to her. The defendant in his written -statement .*: 
claims to be in rightful. possession as. sajjadanashin ot gadinashin: 
of the Darga and alleges that he was installed on the gaddi in June:-~ 
1912 (I think the month should be July) by the fakirs and. aes 


M 


E 


pers who congregaté in the Darga. "E est s 


. Thei igsues. are as follows :— ZEE 
(x)... Is the plaintiff mutwallé of the Darga Pau taani T 


(2) Was she validly ape and how? If ac can. sh maine ü " 


tain the suit ? 


E metae 
x - 


(1) (1918) I. L- R. “A Mad. 1033: - (2) (1868) 4 Mad. H.-C. R. 23. > * 
-~ (3) (1916) 5 Mad. L. W, 226. É {4) (1880) I. L. R. 3 Mad. 95. ^ vè 
'(5) (1887) I. L. R, 14 Calc. 592. .- LEA E ° j 


D 


» 


- 


và: xxxm]: | . HIGH COURT. - 


"ay, ‘Did the: plaintiff r renounce. Fo right" to “act as- wmutoalli ? 

-=(4) “What are the duties and privileges. of. the muswalli’ of. the 
„Darga ?. Has there beeh a gaddi in.conriection.therewith ? 

^ (8) > Was the defendant installed as- d etal and was such 
installation valid ?. "n eodem 

X6) : To what relief: if any, is the plaintiff entitled P 

“It will be convenient to consider first of all the:documentary 


evidencé: n the case in ander to, see how tis. pane bases hef, 


claim, cme v 
. One Jutty Shah who describes himeetf, as. adim re add 
mutwalli of the Holy Shrine-of Huzzrut Joomma Shah by his will 


which bears date the, xsth December 1834 (Ex. A) states that his 


ancestors for generation after generation -had‘been’ mutwadllis of the 


. Holy Shrine of Jooma Shah and had performed the duties apper- 


taining thereto such as sweeping, lighting, building, repairing and so 
forth in succession and that they had applied the’ revenues to the 


maintenance and relief of. the poor and ` of sojourners, guests, and, 
travellers and persons visiting the Holy Shrine and after discharg-. 
ing the said duties had applied the residue of the revenues towards - 
f defraying their own maintenance ‘and that of their dependants and 


that after. the, decease of his: ancestors the performance of these 


` duties had devolved upon him and that he had performed the duties 


for sixty years and had purchased land from the revenues and erect- 


ed an‘Imambard on one of the:lands purchased and he thereby ‘ 
. nofüinated. his son Shiek Mehtur a minor to be mutwalli to perform 


the duties therein enumerated which included the support and relief 
of the poor and travellers and the Tazyadary and the Urs and lamp 


` .lighting:and the other’ duties therein already named. During his 
son’s minority he appointed certain persons théreid named executors ` 


and one.Radha Prasad Roy as ‘aieen:-to perform the duties apper- 


taining to the, Holy.Shrine and the Imambara and to care for his 


wife.and defendants-and directed them- to make over to hia som on 
attaining the age of puberty. all the property. | and papers. Attached to 
the will are-certain stipulations bearing date the toth December 1834. 
The third “stipulation directs the executors: to' daily ‘superintend, 


.the.realization of the revenues of the Holy. Shrine and: to appoint a 


person to read the Fateha-and sweep- the Shrine, By thetenth stipula- 


‘tion the. testator authorises his-executors if his son diés before attain- 
ing years of discretion to carry on. :the duties confided to them and- 


to appoint such persons as they consider trustworthy and competent 
to be their executors with power to such executors to appoint in 
like manner. The next decunient in order of date is Ex, Ba an 
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E Indenture dated the goth May 1873 and - iade ‘between Doctor 


Korbah Shah of the one part and his son Vélait Hossain of the other 


~ part,—this document recites the will of Jutty Shah and'that Ahmed’ 


Shah the father of Korban up to his death acted tinder the trüsts of ° 


"the will of Jutty Shah, as trutee or mutwalli and was seised ‘of the’ 


estate and effects méntioned in that will ; ; it further recites the ‘death ^ 


of Ahmed Shah on the rath May 1873 intestate leaving Korban.as - 


his son- heir and legal’ representative and that he thereupon bécame 
seised'and possessed -of the estate and effect of Jutty Shah including 
the Darga and Imambara ; ; it further recites’ Korban’s desire to 


_ retiré from the trusts and i in- pursuance of such desire appoints Velait ' 
Hossain Shah trustee *or muBoalli of the will of Jutty Shah and. 
'grants to him the premises comprised. in Jutty Shah’s will including, 


the Darga and Imambara to hold upon the trusts of the said will." 

it appears from a judgment of ‘Mr. Justice Pheár delivered i in 
Suit No. 406 of 1875 (EX. 13A) that Ahmed whilst mutwalli in ‘the’ . 
year 1867 conveyed part of the property referred to in the-will of 


. Jutty Shah to one Choonee Bibee andSuit No. 406 of 1875 was com- ` 


menced by Velait Hossian to recover froni Choonee Bibee the pro-~ 
perty conveyed to her by.Ahmed. By-his judgment in that suit dated 
the asth January 1876 Mr. Justice Phear held against the plaintiff - 
Velait Hossain on the ground that assuming -Ahmed was validly- 
appointed mu£wal/i neither lie nor the Kazi i nor -any one haying. 
power to appoint Velait as muiwalli. 

Velait Hossain’ by his will- dated the- 4th September 1879 (Ex. . 
Bri) after describing himself as heriditary mutwall/i of- Jutty Shah's 


_Iniambara and of the Darga of Hazrut Jummah Shah appointed his 


wife Emamunessa executrix -of his will until his daughter Hazra 
(the present plaintiff) attained ^ her age of 18 years and gave 
and devised-all his properties and effects as to 2 annas thereof to his 
wife and as to the reinaiüing 14 annas to his daughter. T EE M 
The will contained a.clause that if his wife married again or led 
an unchaste life she should cease to be executrix. By his said will . 
the testator appointed his daughter. superintendent or mutwalli of: . 
the Imambara.and Darga and . of. ‘the moveables and inimovables 
belonging to the Imarnibara. ` ' EN 


"He directed that his wife's. appointment as superintendent or. 
mulwalli should cease in case she married again. and led an un” ° 


chaste life in which casé he appointed his father-in-law Mohammed 
Moosha as executor gnarian and muiwalli Gag 2 PORES li 


- In the year 388a Mohammed 'Moosha commenced. a: "TS 


- 


. 
r 
,9 
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- No. 156. of -1882 against Emaimunessa and Hazra. claiming thaf cit, 
Emamunessa bad, forfeited her rights under - ‘Welait Hossain’s will - 1:920. ` 
, Mohammed Moosha had-also previously applied for probate of the m 
*will of Velait -Hossain which application stood over pending the H v 
azra Begum. 


* hearing of the suit, A decree was. passed in the suit on the 28th ` ates 
August 1883 by consent whereby it was ordered that the receiver Greates, 7 
appointed in the suit should be continued untill Hazra attained-full 

age or until further order and the decree provided for the payment 

to Emamunessa of Rs, 170 a month and the expenses of the religi 

oug ceremonies-appertaining to the estate. - | I i ` f 

-On the 16th January 1902 a decree was Dieii in the probate 
proceedings 'and in Suit No. 156 of 1882 byconsent. -By the terms 
scheduled to the decree it was declared (a) that Hazra was entitled 
to a 15 annas and three pies share in the estate of Velait Hossain 
and that Mohammed Moosha and Khush Bibee-were entitled to the 
remaining nine pies share. (b) that certain properties therein men- 
tioned belonging to the estate were not affected by any valid trust 
including the income of the Darga in suit except as to an annua - 

;Sum of Re, r118-1-o (c) that certain properties including the Dargal 
-and the Imambara were-trust properties (d) that Hazra was entitled 
to be appointed mutwalli of the trust properties and was so appointed. 

- The defendant contends that Velait Hossain had no power to 
appoint "Hajra mutwalli by his will; that he himself was not mutwalli 
and that in any case such appointment cannot be made by will un- 

-less the appointment be"made by a mutwalli on his death bed or 
when death is imminent. The plaintiff on the other hand contends 
thát even if her appointment by the will of Velait Hossain'was not 

., Valid she has acquired a title by long possession. 7 
woqer* o EON U MA T 
. Y.now.come to deal with the issues on the suit and I will deal 

with the first two issues together.. Counsel for the plaintiff did’ not 
contend that the appointment of the plaintiff by the will of Velait 

‘Hossain was a valid appointment. In the first place as Mr. Justice 

+ "Phear points out in his judgment Velait Hossain was neither 

4 himself appointed by.any one who was himself mutwalli nor was 

he appointed by the. Court and in the second place even if -Velait 
- Hossain's appointment was valid and he was mufwalli his right to 
appoint, in default of any power enabling him: contained in the 
E original deed of dedication, only arose on his death bed and there 

52 138 no. evidence from the will‘or otherwise .that Velait Hossain was - 

on his death bed when he purported to make thé appointment in 
> , the plaintiff's favour, Consequently I think the. plaintiff's - right, if 
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it exists at all, must éxist by virtue of long possession whereby. 
undoubtedly such a right .can be acquired : Annasami Pillai v- 
Ramhrishna Mudaliar (1). Such right ‘as she acquired by the. 
consent decree of. 1902 may be binding on those who- were ‘parties S 
thereto or ọn those who came under them but cannot I think bing, a? 
-stranger to the suit.. P j 

Now it appears to me that. adverse possession commericad to run 
from Ahmed Shah's death on the rath May 187 3 when Korban on: 
the evidence. became: possessed of the Darga ihe on the goth May: 
1873 granted it to Velait Hossain who held it on the evidence until, 


his death, I think in 1879, when the plaintiff became entitled inder ' ` 


* his will and was in possession either through Imaniunnessa or the. 
receiver at any rate ‘until-her marriage to Jalil in January 1904 and. 
Bs I shall hold later until she was dispossessed by the defendant i in 

‘1918. I conséquently hold on these issues that the plaintiff has 


. acquired a titlé to the position of ‘mutwalli by adverse possession 


for.a period of more than r2 years and that he is entitled to main-, 
tain.the suit; - = 

"With regard to the 3rd. issue it'has been: held that a mutwahi 
cannot renounce the office except with the sanction of the Judge or 
of the settlor : Nawab Khajek Salimulla Bahadur v, Abul. Khair- 


, Mohammed Mustafa (2) ; Abdul Ghafoor Mian. v. Haji Khundhar.. 


Altaf Hosain (3). But assuming that this principle does not 'apply. 
to a person who has become mutwalli under. the circumstances: of - 
this case, that is to say by long possession and not by any -valid - 
appointment! see no reliable evidence of renunciation -by the 
plaintiff, that she did hot renounce in favour of Jalil is I think 
clear from the lease which she executed in his favour and froth the 
fact that the Imambara and other property remained in her name 
and of renunciation in favour of the defendant there.is no evidence.- 
7 excapt acquiescence in the defendant's appointment as sajjadanashin 


“Which is I think capable of explanation without assuming t that there ; 


was any renunciation. I accordingly à answer, His third issue in. the . 
negative. . 4 e 


"I will deal. with the 4th and 5th issues together. There is no.. 


doubt I think that the office of muiwalli can be held by a-woman : 


- so long as the duties thereto attached are not-such as she is ` 


disqualified or incapable by reason of her sex of performing either . 


herself or through & deputy and the onus of proving: that there are. um 


(x) (1900) J. L. R. 24 Mad. -219. n f 
:(2) (1909) 1. L. Ra 37 Cale. 263 ; 11 C. L. J, 304 ; 14 C. W.- N. 467 
^3) (1915) 20 C. W. N m 
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such duties - Attachéd ‘to the office lies.on. the pérson 80 asserting : 


Munna‘ Vars y. Mir `Makájaili (0) 5; .Ameer Ali's ‘Aidbounsedaty j 


Law- (4th: Ed.) Vol. I. p. 442.. > But where- the: mutwalli has 
geligioús- of, spiritual duties to perform . -which as regards man can 


"only bé performed’ by a man a woman-cannot be appointed, and in : 


_ Such cases for instance if the miutmallt _is algo the ‘superior of-a 


M 


religious establishment, the office is. ‘held by a man who is ‘called 
sajjadanashin who is curator of the Darga where” his ancestor lies 


buried : see Pitan Bibi v. Abdool Karim, (2) 5 Ameer Ali's Mahom- - 
' medan Law, sói supra p.443. In the present "case theré is no 


evidénce oral or documentary which suggests that there was a 


safjadanashin of this Darga before Jalil and that Jalil- was ever 


appointed 'to ‘stich "offices and styled - hintself sajjadanashin is 


"extremely doubtful. - It is süggested Jutty Shah was - sajjadanashin, $ 


he would I think have hesitated to appoint his minor son mutwalli 
(the terms -ssv£owalli: and sajjadanashin are it- is suggested synony- 
mous in this Darga) as a minor. cannot;on the authorities be a 


safjadanashin. That there was a ‘custom. in this ‘Darga whereby- 


the sajjadanashin-was elected by the fakirs and ‘installéd on the 


` gaddi depends on the “evidence of the defendant alone and , his 
proof of the“ custom depends ‘upon the alleged appointment óf. 


- Jalil and himself respectively in 1904 and 1912. - ‘In - -my opinion 
the proof: -of ‘the custom put forward falls far short of what is 
neceasary to establish a custom, ‘and: I hold that no^ : such custom 
has been established and: üpon the evidence I hold that it has not 
beeñ- established that there are any duties attached to the position 
of mutwalli here that cannot be performed by a woman or by-her 
' deputy. ` Admittedly from 1873 to 1904 there’ was no ‘sajjadanashin 
‘of this Durga and during the réceiver’s tenute-of office ` money was 
paid to: Imamunesáa for the performance of religious’ ceremonies, 
Moréover I ‘think upon the evidencd that the Sandal or Urs cere- 
mony which ié the only ceremony. of this Darga supposed . to debar 
a woman from holding the office was ‘performed on - behalf of the 


2.dnnas sharer, a Hindu.by deputy. and “on* behalf of. the plaintiff. 


by deputy through thé Sakirs and there seems Some. doubt . whether 


. this’ isa religious ceremony. vat: al: Fakhr- Ud-din v. Ki ifayat- 


UFlaB (3). pss. DONNE = INE 
"At the’ same time T think there. i is - EA arenes: that. in 


' ggrs soie ‘ceremony ‘took placé whereby thé défendant purported 
to be'installed as sajjadanaskin by the Jakirs, and I should “infer 


"6j (1918) E Ly Re 41: Mad," 1033- 20 (850) 1 L. R. 39 Calc. 30$ 
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emnt. l _ that the plaintiff knew of this. What then follows from this? It 
1920. is I think clear that the plaintiff in' Jalil’s lifetime experienced 
5 aha some ‘difficulty in managing the Darga and. collecting the offerings 


fey and doubtléss it was to this end that Jalil occupied such position as, 
- ! he did at the Darga and to this also I think the defendant's 
Greens, F appointment as 'sajjadanashin is referable coupled with the fact 
` that thereby the importance in the Darga was enhanced and. I do 
Hot think that the plaintiff thereby intended to abandon or in fact 
_ abandoned any of her rights in connection with the Darga. I do , 
not think that thé selection of the-defendant as sajjadanashin of . 
the Darga by the falirs was valid or affected the d ofthe - 
plaintiff. ^: — 

I now conie to the 6th issue anid 1 hold that the plaintif is: 
entitled to the relief which she seeks. I declare that the defendat ' 
is not entitled to possession of the Darga or to realise the daily 
offerings made thereat and I grant a a perpetual injunction restrain- 

e ing the defendant from interfering with 'the possession ånd manage- 

ment of the Darga by the plaintiff or by her agents or servants or 

' with the collection by the plaintiff or by her agents or servants ‘of 

E the daily offerings made thereat, Under the circumstances I shall 

: not direct any account, I discharge the plaintiff from acting as 
: . receiver and she will be entitled to the moneys received during her 

à receivership. ' The. defendant will pay the costs, of the suit to “be 
taxed on Scale No. 2 and the plaintiff will be entitled to withdraw 
the sum deposited as ‘security the defendant for the costs of the 

commission at Patna. Tu 





.Against-this decision, the defendant appealed. 


` Mr. Pugh for the Appellant. 
.. 4Afessrs. odis uen and 4. K. Roy for the Respondent. | 
: : > . CG AY 
June 22. ' The, judgments of the Court were as follows: `> - 
= - Mookerjee; A. C. J.—The subject matter of the litigation. 
^ which has led up to tbis appeal is a Darga (Mausoleum or shrine. 
= ‘of a moslem saint) situated in Clive Street in this city. The case 


for the plaintiff is that she was in possession as mutwalli for many 
^' years, till the defendant, her son-in-law, ‘after the death of his ‘Wife, 
wrongfully interfered with the performance of -her duties on.or about. 
the 18th May, 1918. She accordingly instituted the present suit: 
' on the 3oth May, 1918, for declaration that the defendant was in 
wrongful possession of the Darga, for recovery. of: possession from 
him, and for incidental reliefs, The -defendant resisted the claim 
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jon the ‘allegations: that the plaintiff: had renoünced: the mutwalliship 


‘in favour’ of, her husband who Had: been installed'as the sajjadana- 


2 skin. and.hád performed his ^duties as such : ‘till his death in: 1911, 


that, thereafter the defendant’ had been installed as sajjadanashin, 
and: that ‘he was lawfully in possession € of the Daiga at the date of 
= institution of the suit, Mr. J ustice Greaves has decreed the 
the'ground that the plaintiff was lawfully in possession, as 
"m and ‘that’ the defendant, even if selected sajjadanashin by 

us  Sakirs, ‘could not'successfully resist her claim’ to récover posses- 
sion as mufwalli, The defendant has appealed" against this decree. 


‘Before we deal: with the questions- raiséd before us, it is necessary 


to set out the history of this endowment sQ- far. as i can be, gaan 


^ from the materials- on the record. Sod] je 


In 1834, the property was in the possession ior one Tay Shah 


'. who described himself as the BAadim and mwfwalli of the holy 


shrine of Hazrat Joomma ` Shah. ' On the 19th Octobér, 1834, he 


, executed à ‘testamentary instrument which recites- that his ' ancestors 
‘ had, ' from generation to generation, acted as mutwallis of the shrine, 


and that he himself had. for a period of. „about sixty years performed 
the duties of the office, “according to the 'former-rules and long- ` 


established usages," By this document, Jutty Shah ‘appointed his | 


infant 'son: Sheikh - Mehtur 40. succeed., him as ‘sstwalli after his 


A death, and nominated : several moslem ‘gentlemen to: perform the . 
`- duties: appertaining to the holy-shrine till his son should attain 


- 


years of discretion ; a set of detailed:ráles for the; ‘management of 
the endowment was appended to the-instrumént; ‘On.the:death of 
Jutty Shah, his son (called Mehtur of- Nadir) held the -office of 
muitoalli-till his death in 1858. The msfwallsship theteupon passed 
‘to Ahmed Shah (said to be a nephew, of- Jutty Shah), but under - 
what exact: circumstances this happened: ‘cannot be ascertained at 
‘this distance of time.’ Ahmed: Shah: -held possession as muiwalli 


till his, death which took place on thé rath May, 1873. We find - 


'that:on the very next : ‘day, the 13th "May, 1873, Korban Shah, the. 
son ‘of. Ahmed Shah, executed a déed-iBi- favour ob'his son Vilayet 
Hossai ‘whom he- appointed as mutwall and trustee of the will of 
Jutty $ Shah: Thé reasong for'this appointment cannot, be - discover: 
,ed,- but "it appears - from the: document that Korban had lost his 


` wife and:the deed enjoined Vilayet: Hossain:to perform- ceremonies; 


- atcording :to "orthodox: moslem- customs and usages, at the grave of 
' his-imother - Amina : Bibi Vilayet Hossain: continued- -to "hold the 
Office: of- mutwalli till his. death which: happened on the 16th August, 
+, 1880, ' To “hig: dena of" “office - as.. mutwalli, . e Hoss&in 


\ 
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Evitas i {instituted a ‘suit in 1335; on the Original ‘Side of this Court,. against, 
1920...  . One Choonee Bibi who was in possession of a portion of the trust’ 
Kni "properties on the strength of a purchase from the “previous mutwalli 


v. ~  ' Ahmed Shah in 1867. The result was that the purchaser defend- 7 


“ Haza'B . 
TE E^ , ant disputed the title of Vilayet Hossain fo hold. jthe office of, 


Hookeren, ACF mutwalli, Mz. Juitice Pheàr'found that Ahmed Shah had sica 

~ ^" ed Nadir Shah as -mutwalli and held that as he had exercised 

Peut undisturbed the right of #ufwalli for nearly fifteen years, ‘hé ight 

be prestimed fo have been lawfully. appointed, As. regards Vilayet, . 
however, Mr. Justice ‘Phear'held that as admittedly he had no tile. 
, ` by actual appointment, he could not maintain the suit as "framed i 
M" n his character as mutwalli ; 3 nor had he a right to enjoy the property” , 
NU ^89 secular property by» right of inheritance. ^ The plaintif was itr 
~ +, ~ these circumstances given leave to amend the plaint, but what 

' ‘followed does not appear from ‘the récord. The fact remains, 

a . however, that although the effort of Vilayet "Hossain to restore to, 
the endowment, property alienated by his predecessor thus proved, 
. ., ineffectual, he continued to hold the office of mutwalii, and previous 

E l ' to his death, he made a testamentary disposition on the 4th’ Sep. 

gus '" ," Member 1879. "At the time of his death, he left him surviving his ` 

M widow Imamunnessa (daughter, of one Mahomed Misa) and his, _ 

, own daughter by her, Hazra Bibi (who is plaintiff in the present ' 

fe te ue litigation), - Vilayet Hossain, by his. will, appointed his daughter 

i ..' Hazra Bibee as wwimalli of what -he described as '* Jutty Shah's 

: Imambara and Darga in Clive Street " and all properties movable 

, and’ immovable ‘appurtenant thereto. ;During the minority of his 
"d ` daughter, however, the management was vested in his, widow 

č . Àmamunnessa, The\will further, provided that the widow would- 

Ü i1. cease to hold the appointment if she took a second husband or 
Rs aay ' lost her virtue ; in either of these events, Mahommed Musa, the 

father-in-law of the testator; would discharge the cuties of mutwallt. 

' during the minority of Hazra Bibi, Disputes broke. out shortly 
after the death of Vilayet, Hossain, and we find that two suits weré 
instituted in r88r' and, 1882 by Mahommed, Misa for proof c of- his ^ 
‘will in solemn form, for its “construction, ' and for ascertainment of 
the, rights of the parties, thereunder.. On ‘the 28thfAugust, 1883 

7 Mr. Justice Norris. appointed a receiver ‘of the estate in the suits 

EX mentioned and directed the. payment of Rs. 170 a ‘month to, 


xt i Imamunnessa as also the, expenses of the religious ceremonies, " 


ert ` Imamunnessa died in 1896,. before the términation, of the, suits, 
On the, 16th January, 1902, Mr. Justice Sale made a consent, ` decreg 
gH oe : Lon; the basis. of, terms. of settlement which. were ordered to be . 
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aia out. "The- premises now “in dispite were PT to be ue 
? trust properties’ incapable: of -Partition and division; atthe same “°° —1930." 
l* Vo 
time}. Hazra\Bibee was appointed muisballi of the: trust properties Kassim 


s and "was authorised to conduct and carry out the religious trust 
accordiüg to an approved scheme. Tire‘ decree thus made in 1902 ' 
s terminated the dispute as tó the: succession to the office of evwiro alli, Mockery 4 4. C. 7. 
$E M and. Hazra Bibee, yi had been married to one Jalil Shab, con- 
, tinued . peacefully to perform her duties till the defendant appeared 
Mei “on the scene. Hazra Bibi had a daughter, Chahaty "Bibi, who 
` V9 was, given in marriage to the defendant Kassim ‘Hossain. “Thére can 
' be little doubt that the -defendant was first allowed to, take up his. 
“-fesidence at the Imambara as the &on-í in-law of the wuzwalli Hazra 
Bibee,. and the evidence shows unmistakably that-he lived there 
amicably for five or six' years after his marriage which took place in 
- Igtwor 1912. Chahaty Bibi, however, unluckily for all parties con- 
~ cerned, died towards the end of the year 1917,-and as might ` be 
anticipated; her death effected a considerable change in the posi: . . 
tion of the defendant. Feelings gradually became strained, and : 
the defendant ultimately set up a title-to the disputed properties. on 
the allegation that he -had been elected Sajjadamaskim by the fakirs ' 
and other worshippers who congregate- in the Darga. Such in out- 
line was the position of’ the parties when the controversy between . 
them was brought into Court fer determination. The questions 
which emerge for consideration from the arguments addressed to us 
` may beformulated under two heads as follows, namely, , first, had ` 
` the plaintiff title to the office of mufwalli of the disputed properties, A 
at the date of the institution of the suit ; ; and, secondly was the 
defendant appointed as sajjadanashin ; ; if so, did such appointment 
affect the title of the' plaintiff/as , mutwalls, : 
‘As regards the first'question, namely, whether the plaintiff had 
a valid title to the "office of sswfwalli at the date of commencement 
of this litigation, we must not overlook two. outstanding features of © . 
' this case. In the. first place, it is plain that the office of mutwalli 
^, has been held successively by'members of the same family. The 
testament of Jutty: Shah executed in 1834 recites that he had been 
` in possession as mutwalli for sixty years in succession to his ances- 
tors, who had successively held the office and discharged its duties 
e — from generation to generation. After Jutty Shah, the office was 
held successively by: his: son Nadir and his néphew Ahmed, and, 
thereafter, by Korban (the son of Ahmed), by Vilayet ` (the son of . 
Korban), and .by -Hazra (the daughter of Vilayet).' In the second 
gas each incumbent has taken it upon. himself to. nominate his 
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. successor: -in the. office of mutoall.. ‘It is not for us- to determine, 
, ROW,’ whether - such: appointments: could. or «could. not have, been 20, 
 validly ‘made ; but notwithstanding the general rule enuniciated:: tint / Se 
the - cases of. Atimannessa’ v. Abdul Sobkan (1) and’ Phatina’ Bi . 


"ve Haji Musa (2), that. no -right of: inheritence attaches "to^ 


s 
24 


‘ 


the office of mutwalli, the.- -question "may:. well arise ‘whether , AW 


' the .uniformity which: characterises the successive - appointments 


1 


for nearly .a century "Bay: not improbably indicate that the . a; 
practice -had a lawful origin in the ` directions given .by- the jo 


original founder, though they can no longer. be . traced . MH 
certainty from the lapse of time. - Apart from this,’ what’! is of vital- 


" importance: tthe case of, the plaintiff is that her great grandfather: 
Ahmed Shah held the office of mutwalli.for fifteen years "from 1858" : 


to 1873 and that thereafter, by virtue of the deed axecuted. by . 


her ^ giandfather. Kórban: Shah in favour of. hér father Vilayet. : 


AP Hossain, the latter held the office : for seven years: from’ 1873. to 


"1886. Therealter,:the plaintiff .herself has held the office, without Iy 
_ igterruption as we shall presently see, ‘from 1880 to 1916. The.. 


' testament of Vilayet £1 `` “saint: vested the office of -mufwalli in his 
daughter from the time of his ‘death, subject to the reservation ‘that, 


during her minority the thanageinent ‘would be‘ carried out \by his ./ 


widow Emamunnessa,. or, in certain évents, ` by his “father-in-law: ' 


Mahomed: Musa.: 'Such- possession. of the office .of mutwalli, p 


whether by Imamunnessa or by Mahommed Musa, would plainly be 


on bebalf and for the benefit of Hazra -Bibee, We are not unmind- ` 


’ ful that by the. decree of Mr. Justice. Norris, made on the 28th , 
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we 
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August, 1883, ‘the ' properties were placed in the: hands, of “a... i 


, receiver ; but-in view of subsequent events; this did not - -opefate to, 


interrupt the possession of the office of-mutwalli by : Hazra, Bibee.' 
Ai ás'significánt-that the order for-appointment of: receiver included 
à direction for the payment’ of a. fixed sum to Imamunnessa on'' 
whom was cast the duty of management of the wakf estate by the 
. Will of her ‘husband during the minority of her daughter. Besides’ 


: "this, the decree ultimately made. by. Mr. Justice Sale on the 16th . 


January, 1902, confirmed the appointment. of Hazra Bibee, as.” 


mutwalli of the trust properties. In -our opihion, it is indisputable 


Perd 


Ni will of hé father and "has been held by her Without interruption s 


from tlie.time of liisldeatti i in 1880 till 1902 -when her- appointment 
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‘ was confirmed by an order of.this Coin, It is equally, pinia, on. fe E 


P 


,that«the office of mutwalli has been vested ia ‘Hazra -Bibs by the. P 
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"evidence that after! toon, Hazra Blbeé: held tie goë, of - mutwalli, v, 

till her title was questionéd ‘and. her ,possession- was ‘disturbed. by; 
'/ the defendant, immediately before the: suit. "We. are in agreement: 

- with Mr: Justice Greaves when we hold. that : we cannot possibly ' 

^ accept as: ‘well-founded the sssertion of: the "defendant i in, his written, ` 

. Statement: that Hazra Bibee: renounced. thie office ‘of ‘mutwalli so ‘as, 
^ to allow her: «husband to: instal himself : as. the ‘sajadanashin, In, 


| , our’ opinion, it is fully established’. by satis factory evidence that. 


Y 


ts 


- Hazra: Bibea has held: the: office of muttbalii- from: 1880 and has. ° 
béen in possession : therdof by performancs of the duties attached. 
thereto, either herself or'through her’ deputies, for: & period. of no. 
lesa than thirty-six years. ; What, then; ‘is the. legal effect of such 
possession of the office, even if we assume for a. moment that: her 

j „nomination to the office: of mutwalli was not validly: made or was 
not confirmed by a Kazi or by a judicial officer of equivalent: status. 

The obvious answer i is, that the plaintiff has. acquired - a good ‘title 


t 


l 1920. - 
| 


to the office of’ mutwallt by. reason of her possession thereof for the, . 


statutory period. The principles applicable i in such circumstances ` 
Were explained i in the case of: “Khajek ‘Salimullah v` 'Abul Khair. 
Mustafa (1): Iti is indisputable - that a claim to ‘office and to pro- , 
; ‘perty ‘appurtenant : thereto may :be barred by. limitation. The 


a.b ^ 


. decisions in Balwant Rao v. Puran Mal (2); Jagan . Nath y. 


? Birbhadra (3); .Kidambi ‘Ve Tirsmalat ‘(4). show that if' the: . : 


office i is not. hereditary, article 120 of, ‘the schedule: to the Indian: 
Limitation Act is applicable. . „If on the other - hand, the office, is. 

_ hereditary, article 124 governs the matter ; Wi lakandan-v. Padma 

` naa (3; _Alagirisami v. Sundaresmwara (6) ; GnanasamBanda.. v. 

Valu- 0); ‘Aanasami y. Ramkrishna. (8) ; ; Ramanathan v: Mure. 

` gappa (9) siffirmed on appeal to the Judicial. Committee: Rama: 


"a nathan v. Murugappá.. (10)-; and. Zilabati v. Biskun. Chobey (r I) 


V 


"The 8ubstance.of. these decisions is that a 'trusteeship with power 
to appoint à successor is i well- known to and recognised by law, and 


. mayb be prescribed- for ; in the case before ts, it is. immaterial whether 


3 article 120 or 124 or; 144/i8 held applicable. - "When, title. has been 
, 80, acquired by statutory operation, it i$ plain: ‘that ` the title: of, the 
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i trüe owner is not revived by reentry, in other words, even if the 


lawful owner should re-acquire possession, he is not thereby remitted 

to his original title. This view is supported by the decisions in ' 
Brindabun v. Tarachand (1); Dalip Rai v. Dioki Rai (2) ; Vasu-* 

deva v. Maguni (3); Lilabati.v. Bishun (4), which accord with the, 

rule recognised in "Brassington v. Llewellyn (5) ; Broyan v. Coil, —. 

(6); Re Jolly, Gathercole v. Norfolk (7); Dawkins v. Lori a tU» 
Penrhyn (8); Beamish v. Witney (9). The yalidity of ` these; 
principles has not, been" questioned, but the argument has been put . 
forward that the plaintiff was disqualified by reason of her sex, from’ d 


, appointment to the office of mutwalli and could not consequently. 


be deemed to have acqujred title to such office by prescription, on, 
the atialogy of the rule recognised bY. the: Judicial Committee in^ 
Jalandhar Thakur v. Tharula Das (10), which reversed the decision, 


'of this .Court in JAarwla v. Jalandhar (xx). This contention is uu 


fallacious, as it is based on ‘the erroneous assumption that a woman’: 
is incompetent under the Mahommedan law to hold the office of. 
mutwalli. The true rule on the subject was. enunciated by, 
Mr.. Justice Abdur Rahim and ‘Mr. Justice Seshagiri Ayyar in. 
Munna Varu v. Mir Mahapalli (12). A religious office can be 
held by a woman under the Mahommedan law, unless there are ' 
duties of a religious nature attached to the office, which she cannot’ - 
perform i in , person or by deputy, and the burden of establishing P 
that a woman is precluded from holding.a particular office is on 
those who plead the exclusion. ‘The decision of the Judicial 
Committee in"S&alioo Banoo v. Aga Mahomed (13), takes the same 
view and shows that if the religious duties connected with a reli- 
gious office are such that a woman ‘cannot properly discharge. ine 


- person or by deputy, then she cannot be appointed to that office, 


This doctrine is based on the fundamental distinction between the” 
temporal affairs of a mosque and the spiritual fanctions connected *, 
with it ; Hussain v. Hussain (14); Imam v. Molla (15); Mujavar ve 


(1) (1873) 11 B. L. R. 237. (2) (1899) I. L. R 21 All. 204. . 
(3) (1901) I. L. R. 24 Mad. 387 ; L. R. 28 I. A. 81. x e 
(4) (1907) 6 C. L. J. 621. : 
(5) (1858) x F. '&F. 37 ; 27 LVJ. Ex. 297. so rene 7 
(6) (1873) 21 W. R. (Eng.) 693. (7) (1900) 2 ‘Ch. 616. Fig 
<> (8) (1878) 4 App. Cas. 51 (59). -< 
© (9) (1908) 11. R. 38 ;-(1909)1 I. R. 360. ` Bre a ° 
(10) (1914) I. L. R. 42 Calc. 244 ; -20 Ce L. J: 360. EX 
(11) (1912) I. L. R. 39 Calc. 887. | (i3) 1918) L E. R. M Mad. 1035. H 
(13) (1906) I. L. R. 34 Calc. 118 5-5 C. Lej: 134. - : x 
(9 (1868) 4 Mad. H. C. R. 43. ùs) (191015 Mag, L.W.a26, / | 
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; Mwjavar ( (1). A Sinite: distinction fias been A also in ‘the 


* case of Hindu endowments ; DEüncooverbai v. “Advocate General (2) 5 
Mohan Lalji v. Madhsudan (3).- We cannot consequently accept 
the contention of the defendant that the plaintiff is incompetent to 
- hold the. office of mulwalli. It has next been. argued, that the 

MS ^ plaintiff should not be allowed to succeed on the basis of préscrip- , 
itive title to the office of mutwalli when such a case was not expressly 

Re Smade i in the plaint. There is clearly no substance in this conten- 
tion. ‘The relevant facts were fully set out in ‘the plaint and the 
fe ; * plaintiff asked for à declaration, not that she was mutwallt by 
met appointment or by hereditary successi on, but that on the facts 
^stated the defendant was in „wrongful posséssign and should conse- 


’ ' quently be ordered to deliver up quiet and ‘peaceful possession to’ 


her. There i is no room for suggestion that the defendant has been 


à ` taken by surprise and he has 'thus no foundation for a grievance. 


> ` As ruled by this Court in Sunduri v. Mudhoo Chunder (4), a plain- , 


T ‘df may be allowed to succeed on a title by adverse possession, 


E. “pleaded ' even for the first time in the ‘Coutt of appeal, provided ` 


`? such , Case arises on the facts síated in the plaint and ihe 
&a a defendant is not taken by surprise. It was pointed out in the case 
' of Ram -Chandra v. Ramanmani (5). that this view is supported by 

' a “dictum: of Lord Davey in Vasudeva v. Maguni (6), though the 

- contrary opinion has sometimes been maintained. The same rule 


y i. was, adopted in ,the cased of JVefemiala v. Sitihantha (7), and. 


Lilalati v. Biskun (8. We hold accordingly that at the time of 


institution of this suit, the office of muimalli was legally vested in- 


the plaintiff and on that basis she was entitled to possession" of the 
trust estate. , * : vo 


a 


q* 
dt “As iegards the second  quéstion, we, shave to determine abes 


-Ahe defendant was appointed a sajjadanashin, and, if so, what was 
the effect.of such appointment upon the title of the plaintiff as 
ssviwalli, It may ‘be conceded that there is some evidence to show 


‘that the defendant got himself elected as sajjadanashin ; ; but this is. 
not sufficient to enable him to resistthe claim of the plaintiff, for ` 


there is no satisfactory evidence of a custom for the appointment of 
a me m this religious endowment in addition to a mist- 


KOJ (1880) I. T R 3 Mad. 95., (2) (1899) 1 Bom. L.:R. 743+ 
. (3), (igre) I. L. R. 32 All. 461: 'o(4) (1887) LL R. 14 Calc. 593. 
+ (5) (916) 20 C. W. N. 773- (785); 
» (6) (1901) I^ l. Ri 24 Mad. 3875 L. R 28 ]- A. & (89). 
2 (7) (1910) 12'C; Lee 459 d C. W: Ñ. 1585) — 
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Mookerjee, A. C. y. 
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emen siy walii, "Even if wo! KE as, reliable the evidence -gaduced by the” 
Tut qga0, 2 7 ^ defendant to make out.the: alleged éfection of his fathér-in- -law and 


Kasia,‘ _' “dof himself as ‘sajjadanashin i in 1904 and 1912 respectivély, that dese 
vrap '' not establish the existence of a custom for the appointment of al 
Hazra Beguin. | : 


]  Sajjadanashim." The undoubted fact remains that ‘although, accórd- p 
áteohiriee 4 ^. C F. ing “to: the recital in the will of Jutty Shah, the endowment has been ; M i. 
s , in ezistènce for at least a century and a half, there i is no trace’ of ds p : 
sajjadanashin before the , alleged” ‘election of Jalil Shah in 1954. Ne l 
The true position ` and functions.of & Sajjadanashin will be found — 
explained. ‘in the judgment of“ Mr. Justice Amir Ali in Piran V.. ; : me 
, Abdool Karim (1), which was followed i in Mohiuddiñ v. Sayiduddin(2); , 
"Tbe sajjadanashig Has certain spiritual functions to perform. E 
He is not Only a mutwdli, but also a* spiritual preceptor. Héi is the’** 
STO PME - curator : ‘of the dargah where his ancestor .i8 buried, and i in him i is ` a 
ie s B .supposed to continue the spiritual line (si/si//a). As is well known, - 
2E ‘> „these dargaks“are the tombs -of celebrated dervishes, who in their à 
` ane E lifetimé were regarded as saints. , Some of these men had established: ^ 
À EN ‘Rhankaks where they lived ‘and their disciples corigregated. pe 
Te EE 21. of them never rosé tq the importance òf a ‘Akankad, and whenjthey. | 
vu 2570 37^ died their ‘mausolea became shrines or darpats. These dervishes: : 2 
GE Ver eps professed esoteric. doctrines and distinct syetenis of initiation: They: AW 
d SV Were either $ufis ‘or’; the disciples of- -Mian ` Roushan Bayezid, who, 
= ‘ og flourished . about the time of Akbar, and who had founded ari inde-.. E 
apt ',, ^ .pendent‘esoteric, ‘brotherhood, in which the’chief occupied a pecu- 
AS liarly’ distinctive ‘position. ' They calléd themselves" Jakirs on the P^ ugs 
: jokes hypothesis that they- had abjured the world,'and.wére humble: seis v ) 
l tors of-God ; , by their followers ‘they were honoured with the title ^ 
* of Shali or King. Herklot (Qànoon-e-Islám, 1832, Chap. XXVIIP) ` 
** givés a detailed account of. the different brothérhoods and the.rules" 
of initiation in force-among them. The preceptor i is galled the pin theż : 
t - disciple the, #urid. ' On the death of the gir, hig successor ,assumes 
_the privilege of. initiating the disciples into the mysteries of- der- 
cae l ` viskism or sufistm.. Thisiprivilege of initiation, of making’ murids, of . 
. ^. C" “imparting to them’ spiritual knowledge, i is one of the functions which ` 
2077 25s the, sajjadanashin performs or, is’ supposed to petforin "n KS L, Ri 
s XIX Cal. 220-221). . s dnd ut E 
^E So long as he lived the founder himself was the, saijaaticshin, 8} 
" the one seated- on the | prayer mat’? in other words, thé Chief: or, 
Superior. . . After his death' some one among his ‘heirs, indicated by 
him as qualified to. initiate’ the murids. into the, mysteries "of the , 
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50 7 darikat. or hóly path, succeeds bin: "in his office of sajjadanashin, 
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He is iot only & sul ut also & ‘spiritual preceptor, and in bim - Civit, 
is supposed .to continue the spiritual. line (si/si//a). There are 1920. 
' abundant indications'on this record that this is. exactly the case with : ie. 
*.the Kkankak of Sasseram, -Shah Kabir was, as his title shows, a RUE 
- 'dervish, and from the, evidence ‘of *the “defendant it is clear that d uae 


* 


5, thedoctrihes supposed to be inculcated-by these men are, as he call Mosberjee, 4. C. 7. 
E ide ‘it, of tassawuf or sufism We have dwelt so far on-the character- of Toce 
the institution, in order to show how materially it is , connected with 
-., the personality of the “safjadanashin or Superior. ` He is an integral 
. . part of the institution and the central ‘figure, 80 to- speak, therein, 
‘Its existence depends on. his personality. This is evident from the 
.^ very terms of the grant in question, The grant no doubt is to the 
PM Ahankak, but thé enjoyment is given to the dervish and his descen- 
dants, .generation after generation. The works they have to perform, 
Sp and the disciples they Have to maintain, are all . part and parcel of 
.'their ownselves, The - Urs, the Fatehas, etc, are of their deceased | ' 
ancestors.” (I. Tz. R. XX Cal. 822-823). See also giao á 
7 State y. Mohiuddin (7). s 4 
7 c The. substance ‘then is tbat the- séjjadorskin maintains’ un- 
LURM token the spiritual line from the original, preceptor. In the case a 
before- us, ^ howevér, there never was a sajjadanaskin, before 1904 
_, there i$ nogoom for a theory that “the original founder ' expressly : 
"directed: that a sajjadanasin , should - be. appointed from time to = 
time. Thére is also no custom indicative ^of his wishes:in the- 
, Blatter, ` There bas not been a line of spiritual preceptors, an apos- 
“tolic succession: of ‘spiritual curators, In such circumstances, it-is 
7 impossible to hold that a person in the position of the defendant s 
can, by the, device of an election by: fakirs and other worshippers ` 
force: himself. on the’ institution as sajjadanaskin. The essence of ` 
PSS the matter, is that there is no office of sajjadanashin. in this institu- 
e tion to which the defendant could have been lawfully elected ; for, 
such an office could exist only’ by virtue of the direction of the , $ , 
“spiritual founder or by:a valid custom. It is consequently plain T UEP 
; that the defendant has acquired no legal status which can. possibly Í 
“enable: him to defeat the claim of the plaintiff as muiwalli, _ ' 
á ~The, result is that the. decree made by Mr. Justice.Greaves i is 
l ‘confirmed and this appeal dismissed = costs, >: "S 
'** - .Fleteher, J.—l agree. ~ `,- i 
er Mr.J, K, Sina : Atforney for the Appell. * 
Babu Charu Chandra. Bini Attorney for the. TE 
E TM .25. f . fal « dismissed. w 
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“MAHARAJA MANINDRA CHANDRA NANDY AND 'ogmiRS 
de^ b E d g H 4 - e peas 


oua. “Ke es 
. 


ASWINI KUMAR ACHARYYA? e E i 


- Xostract — Piblic policy—Inducing public officer~Breach of dba. before tinë 
5 fixed for performance—Contract to be performed’ in instalments—Ainticipatory 


+, breach of ‘contract—»Remedy for. breach—Daimages, measure of—Abatement = 


of dámages— Promise to be paid share f. profits—Costs—High Couri „Rules, * 


— Thportant cause iis, Nd 
awarded, XE z : zoo d8 


It is contrary to. dubii pålicy to fiice. public. sica for money or oka valus 


Zable consideration, to use. their, „position and influence to MONEO a benefit’: : Ledu Sa 


Uv Hira Lall () and: Montefiore- v. Menday | Motor Co. (2). 


A 


E 


"A "breach of. contract’ may take place before the tims. fixed for performance e 
‘the contract has arrived, where. the promisor has repudiated the contract. n 
"such, an event; the promises may~ elect to 'süs shina for breach of the contract’ 
; without, waiting for the time fixed for performance. | 
‘the contract has to be performed-in instalments. Nd 


Xa on M 


_ = Wheié. there, is a breach: of. a contract io be performed i in instalments by. an! 


LL unqualified and positive: refusal ta- perforin the contract, ‘though - the performance” 
thereof is‘ not yet due, the injured party may bring his action "at once. for recovery. 


oF damages. The” damages | for breach, of a. contract. by renünciation thereof" - 


before performance is due,” ‘are measured by "what the injured party. woüld TM $ 
"suffered by the continued- breach of the other party ‘down to the time “of complete : 


“performanée,. léss any, abatement by reason . of circumstances of which he oughty | 
reasonably to have ‘availed himself. .. à 


E 
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This POEM applies. Mice" s 
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Though the, plaintif sües at once for dn anticipatary ‘breach ofa aat his 


- damages are to be assessed according. to the cost of - ‘performance, snot at the - ne. 


and place « of the breach, "but at the time aüd place; set for performance." 


= 


-Fhe defendants agreed to pay ‘the plaintif Rs: 50, 000 as brokerage ön- account 


of ‘seryicestrendered by bim i in securing them a certain contract. ‘The sum,- tow- ` 


ever, was not, payable’ in one instalment ona single specified date ;- ‘the payment 
-- vas'to be distributed over twenty years | at the rate of Rs. 2,500 a year. -"Tha' 


defendants ^ Reply tescinded the. contract before the time for peine had « 


“arrived - ; - > 


S8 ES 


QC 
>- Held,, ‘that- the: effect: ot ‘renunciation an thé defendants was ‘that. the plaintiffs, - 
- became forthwith, entitled, at his election, to sue for damages for breach. of- thé- E 


, entire contract, and the damages Should bé 80 calculated that-he ‘might be placed, 
" so far as pecuniary benefit was concerned, i as nearly as possible, i in the di he, 


E , Mr. Justice: ‘Rankin, dated the oth May, igig..” 


* Appeal from. Original ` "Decree "No. 55. “of 1919, agait, the deces. ot; 
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would lis occupied “ifthe defegdants had cattle’ out the. coittract. The quali- ^ Cw. 
a ~fication that the damages’ were to be abated to the extent that the plaintiff might . ey 
have’ ‘mi itigated his loss; did not apply in the ciecumstances of this'case, where a nent 
„ “definite sum was payable by the defendants to the plaintiff, as the value of services , Manindra Chandra 
already rendered hy him. The plaintiff was, therefore, entitled to the present deat: 

~ — value of. the annuity of Rs. 2,500 for twenty years. š 

© When repudiation. of a contract by, the promisor has been acted. upon by the 
promises who has treated the contract as ended, though damages are to “be . 
* measured. by ascertaining what would “have arisen by non-performance- -at the 
"appointed time, they should be abated by . reason of "circumstances of which the 
| promises’ should have reasonably ava iled himself. This hrinciple is applicable to . 

- the case where the promisee is to be paid, not a fixed salary, but a share of the 
profits. E “5 E E ~ os 

A suit -does not cease to bean n ordinary. cause, erel because witnesses are 
eximined at inordinate length or bécause the true Spree ment between the parties 
z E has to be split out of a | lengthy correspondence. ~~ wh 3s to 
co 7 When the trial Court holds that costs-should be aviarded, not a$ an- K ordinary 

y S E caüse," but as an, "important cause,’ reasons should be assigned. . ! 

UY ae Costs are now awarded, not asa punishment of the defeated | party but asat $ 
recompense to the sugééssful party for thé | expenses to which lis had been sub- 
.jected. -~ - ES * 

. The theory on which costs are bow awarded. to a plaintit i is thatthe default of 
the defendant made it necessafy to sue him, and to a defendant isthat the plain- - 
m ^ "um sued him ' without cause ; costs are thus. in the nature of incidental damages 

iE * allowed to indemnify a "party. "against the expense -of successfully indicating his: 

E grighis i id Court and consequently the party i to blame pays costs to- the party without 
S use fault? "These principles apply, not merely in the, award of! costs but also in the 
. " award of extra allowance or special costs. Courts are authorised to allow such - . ~ ^ = 

7 special allowances,.not to inflict a penalty on the unsuccessful party, but to indem- à ! 
z nify the successful htigant | for actual expenses necessarily or reasonably incurred D l 2 
p iù what are designated as important cases or difficult and extraordinary ‘cases. a 
* The "character of a case canuot?be determined by any particular phase of it, 
“put.various factors, such as the diffcult and complicated nature of the questions. ot 
-  ' jaw and-fact involved, the large &mount in-controversy, the length of tine con-' - 
sumed i in the trial, and like matters, must be. taken into account, not separately 
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büt in tbe.agürégate: ` 27. MEN aaa i . 
s Appeal by the. defendants. : za E e Sus A ee zx 
7 guit for récovery of money, Re ee ae UTE qe - 
m The material facts appear from: the judgment ob. — : . 
- ae Rankia. J.:—0a and Décember - I9t5 ` the “Corporation. of = . 
ii ^- Calcütfa accepted à ‘tender made by the: defendants for the supply . 
^ “of stone metal for & priod'o of ao years from. 1st. March ‘1gt7 and M 
et notice was given on the 4th mmm ae of the -sanction . of the | ‘ “May, 9. 
Local Government. ` "EE uie vx PEE ` 
d The plaintiff makes three’ clsimsia: connection with the” contract 
thus secured, . The first is. for. 15690 balance. unpaid of an agreed, ar, : 
UA > i, " < B - e - 
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Pe tie. i y sum n of 20,600 Rupees to be paid, to him, on "Sácuring the contract ; 

7 ‘in consideration of "his ‘undertaking to” ‘defray at his own, risk the 
Manindra js Chania : 

s. i ‘preliminary - expenses which should become necessary in- order -to . ve 

E Aswi ole si, `- obtain the contract : the second, is for brokerage for, securing the ^ - 
Rankin, J. '  .éontr&ct, the third is for ‘damages for the defendantg' breach of their 


IDEE TA ' promise to etnploy the plaintiff throughout the contract period of 20. 
= RUN 
ur years: "to manage and supervise- -the- execution of the“ contract’ at a 


Um x 


remuneration "which waè to take the. form of. a share of the profits.” 


s 
ms 


EE "That the_plaintiff did secure the contract for the deféndants by - E 
muc Ema ET dint of rauch troubi?, labour, perseverance and special knowledge is 


x e n ae “undeniable upon the evidence, although it is denied by the i defend-7 


2 c? ants. The, defendant Mukerjee- did a litle touting ad - 'the- 
(1 UD c Mabataja wrote a letter but the - -plaintiff did. everything: thata | 
OEC a . broker. could do" and was the, sole “efficient, cause ofi me ‘contract 
p : ie being obtained or even ‘considered. is 
REL di P | [tis 'equally. clear nd by tlie: beginning “of es 1916 the ; wo 
oet cU defendant had determined ot onl ly to sever all relations: with the ^^. , 
l » plaintiff but" , also to deny that he had secured the éontract, to 
c£ 52. deny that there Was any contract with him i as regards. the future. and 
i ` “to refuse to pay: him anything. The letter of 24th March puts this à 
EN: e. Clearly upon record." Subsequent lettérs-contain attempts to charge - 
the plaintif with misconduct or default gs -fegürds the ordering of 
. machinery and the rendering of accounts ‘by way of improving | ‘the 
defendants’ position, In the result what the. defendants :did Was "to. 
D “ote Ceausea liinited! company called, The Rajgaon- Siofíe" Compang 
pe sc Limited to be“ incorporated and to put this Company in their- place Aue 
y "Us "and stead as regards the Corporation. The. ultimate formal contract /^--' 
gate. Use, was iade with the’ limited company and ‘dated 3rd of- February ; 
° p 1917, and thé operation “of the contract which -the ‘plaintiff had- 2 
oes te ^ secüred was postponed by. ‘agreement for. two years and made to.” 
E “commence ih 1919. .The “management and supervision- : Have- “been ] 
ries a ^ entrustéd: to Messrs. H. V. Low and Cos Managing Agents. pe 
RC aut m e A If on-the third head of claim above mentioned the plaintiff ae 
Tey ae * prove the promise there. .can be no question about the breach. ie i 
DE z a ` the settlement of -issues I was asked ‘to entertain an. issue as to^ 
ARS sh whether the plaintiffs remedy was not against the Limited. Company; + i 
7 7 7 who curiously enough are bearing the costs of the defence in. this. F 
E ^v Case; In the absence: “of any plea, any particulars "or even any- >. 
... allegation of novation I found this: suggestion. unintelligible ` and ~~ 
vos défendants’ counsel very properly abandoned it- There’ was. a = 
"further deféncé. mentioned to me ‘arising out of “the. plaintiffs P 
. accounts in connection with a somewhat similar contract. forsrot 5-6... M E 
' l e ue n WX 
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The suggestion. was- diia plaintif had failed to account, inthis other Civie. 


matter and that the defendants were relieved fróm. their promise to pac 
we 
] employ.the plaintiff for the future in the matter of the 20 years Manindra Chandra 
contract by reason of such misconduct, Oà feading para ra-of 9 


o the written statement which poirits to such a chargé but alfo intuitu* Aswini: 
' . and without particulars. I gave the defendants an opportunity to put Rankin, F. 


forward a proper plea with full particulars and reserved my decision 
as to allowing any such issue until I saw the plea. On the- 6th March . li 
- 1919 this line of- defence was abandoned by the defendants. 
Apart from questions of account of damages oa the third head 
.of claim the case resolves itself in substance to this that the plaintiff 
. has on each head of claim to prove the contract sued upon. The ` ' 
plaint as originally ‘drawn contained no fount upon an implied Z2 ^ 
agreement or for a quantum meruit either as regards brokerage or, 
as regards the agreement to employ. : The defendants intimated a ‘ 
contention that as the contract which they had ‘accepted’ with the + 
Corporation differed in some particulars, from that which was in 
contemplation whea their "agreemfent (if any) was made with the 
plaintiff, the plaintiff: could not recover-on his special contract and 
no isgue as to quantim meruit.or as to implied agreement should 
‘be allowed. It was.also argued. by Sir Benode Mitter that more - 
than three years having at the date “of the trial elapsed since the 
accrual ‘of the plaintiff's causes of action, an amendment ought not 
‘to be allowed. As it was not clear to ma.at the Commencement of 
, ' the case Whether. ‘three years had or had not elapsed since the 
accrual of the plaintiff's causes of action, I made the plaintiff" put in 
' a formal petition stating the-amendment desired and on the rath 
“March. ri 1919 I settled the issues in the form annexed to this. judg- 
' ment subject to my allowing the amendment if necessary ‘when the 
^ — facts were ascertained. I promised the defendants an opportunity 
to call any further evidence they might desiré on the question if the 
' amendment were allowed.. "I dispensed with any consequential 
amendment of the written statement leaving’ the defendants at 
‘large as regards their ‘defence to the new matter if admitted: After 
tha evidence on both sides had been taken I was minded, to allow 
the amendment, and I asked: "Mr. Chaudhuri whether. he wanted any 
"furthàr opportunity to call evidence. He informed me that he did 
“not want any further opportunity but that he still took objection to 
„° ‘the amendment. I formally ‘allowed the amendment (and April 
1 919) ' on the petition filed on the Toth March 1919. It was expres-, 
sly conceded by Sir Benode Mitter, and I need not say tbe autho- 


* Meaning “ with a collateral motive, a motive other t fhan the proper. and pro- 
fessed one "—Reép, ; 7 
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> Own. sl "rites show - ‘him fo bé right, thaí theie is power under the Code: to 


REM ene 


igno C give Jeave- to amend i even after. the limitation period. - Whether this" 


M andes C inda Chaidr T» "power ‘should be: exercised i is a matter of discretion which depends; 








de. tg - in the ordinary case mainly upon the. question-whether and in what: ; 
cAswiái, i : 
vob ] d ‘sense the amendment introduces a new cause of- action, AIF amend- Ț A 
E ipli. * "ments introduce something ` new, but: ‘the amendment- proposed here : 
RES TU. Pe x is new in’ the least and ihost ‘jejune sense. Tt puts ina different ` 


e z way thes plaintiff's claim Upon the. same facts and it raises a new? i = 
. ` ` test. aè regatds amount, ‘If the art ‘of pleading were better. under-. Ae E 
e és - stood ,and- more, “carefully ` ‘practised, an alternative: count on a 3 
Eri e $ quantum meruit would have been insefted almost as of' course: and ~ Be 
oe. eno few. particulars would be given undér it The delay i in the trial .: : 
oe Cs. nust be due i in large/méasure to the. commissions - to examine the 7 
ro vise. 0-7) firt two defendants. Further I think the claim for wrongful dis- 
00 Swe Fec o missal had not accrued before 24th March 19 t6-and was- -not. barred: Ee : 
E NE ae „at the date of- plaintiffs application | to amend which.is the. material ` : 
NC I date, As regards brokerage | I think the  plaintiff^ right- ofa anyon a ` 5 
EXw. 0. “quantum. meruit accrued. Oa 3rd January 1916 and if limitation igs oo 
ac ON ~=, material there.i is an “exc2s8 of two moaths only, ~ TIU T E : 
EVE B . "E ` The? main questions j in the cage i.t, 1 Were the agreements ES s E i 
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s made i in fact?—take 9-form which - scandalises- me- though I. bave., ` 
D HE E. been told at the bar that it is cómmon im mofussil.. Coutts. . From: w, ' 
ND the middle of rc14 to March: 1916. numerous interviews” and: aed 
. minous correspondence: took. place between - the! parties, elt’ 
us lu ts alleged by the defendants that some'20.or more letters put ipd. 
n E by the plaintif as sritten by ] him to the defendants were never ia x 
UT -, - facts sent to or received by the defendants... It is also alleged that 
D ~ the ‘defendant. Mukerjee's signatures to an important , letter dated: - 
Et 28th July, 1915. and to a letiér of tender dated 24th July X915 which © d - 
ES ` has been produced f from the “Office of the Corporation: ‘of Caleutta, ak 
ae 2M 7 are forgeries; - ‘It is. “further alleged aby - the defendaüts't that i ina 2 ` 
25 5 ~ letter "of sth july. 1915 from. the. defendant - ‘Bhattacharjee to ‘the... : 
Q EET e i plaintiff the: words of 236- 15” ' have- been interpolated, in ` thé. e x 
eS Ser original produced by the plaintiff "There i is a further dispute; as toc 
SE ` a missing page. in. another letter- (dated and February- 1916) -f : E > 
2- which the defendants produce the original the defendant. “Mukerjée. oe 
‘having, ‘signed . for: ‘the latter in the „plaintiffs peon book, - ‘This = -— 
: Fu ` being; the state of affairs as regards the documents. it is idle to: expect” AME 
PN ~.. -that the evidence as to verbal interviews should exhibit. much: agres: HOS 
. 2o ..^ 7dment. pn important poiiits." ‘The ‘amount of. “disagreement is, dimi: He 
E : ET ^ fus wished’ by the fact that , neither: Bhattacharjes "nor the , Maharaja. E. 
d “claim to have much recollection i in UON: examination: upon. details t i 
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The dispute as to dcus however covers .so large a | field that 
the degision às to these goes nearly all the way toa decision’ as to 
. questions of . disputed fact. Moreover it is idle to disguise the 
* nature of the-issue as regards the documents. Technically it te for 
` the plaintiff to prove that. he despatched the letters which he alleges. - 
If he did there can- be no question of those very letters ‘which con- 


tradict- the defendants’ case and those only having failed to reach R 
. tbem, The plaintiff has-been called he has-.produced his copy. 


letter book in which the letters duly appear in? Jproper sequence and 
his'peon books in which are entries of their posting. He has called . - 


the clerk in whose handwriting the copies and. entries are mostly | 


made andy whd has not been i in his employ for several years. He 
says he-used to do his correspondence at his own house at- night 
and generally posted _his letters himself i in the morning at a box in, 


‘Srontot his house. -Fhe letters were all very important ones to him - 
. and I do nọt -doubt that he can remember all about them. He 


says moreover that in March .1916 at the Maharaja's request and in 


` a very great hurry he got out a copy of all the important letters for 


the Maharaja’ s use to show how badly he was being. treated by- -the | 
. defendants and gave them to the Maharaja personally. The defen- 
dants disputé the date and say that the copies were not handed over 
till May 1916 but they fail to’ prove this- altogether. ^ The evidence 


of the witness Harendta Kushno Roy -does not asiist them ‘at all as 


he. frankly gays that he does not know whether the "documents he 
got in May were these, or something else; ás the plaintiff suggests. 
“3 The plaintiffs. affidavit .of documents dated so far back as sth 
February 1917 was very-carefully prepared, was indeed absolutely 
full and -complete (except ' for peon books and.some postal certi- 
ficates-a not unnatural omission at thé first stage of the case) and 
contained all the disputed. letters; It is evident from the undisputed 
"letters that the plaintiff is à man of business habits always writing 
letters referring - to Other letters; confirming interviews, .giving £ 


7 reminders. of promises.and so on. "He explained the occasion and 


the motive ‘of. each letter in his evidénce, -It is evident to me that. 
this proposed large contract for stone metal was a great chance for 
-hiń as'a retired P. W, D. official ; that if it had fulfilled his hopes 


] he was’ a made man.;-that he early found the defendants needed . 
much pressing to come to a definite bargain and more still to put it 


into writing. Atfiret too the defendants were only -prudent in- net 
promising" too readily.or too much. ~ As difficulties arose the 
` plaintif : showed how indispensable he was-to the © defendants. It is. 
just what one would expect if the plaintiff keeps. bammering away - 
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till hé gets his Bargain, if promises to the plaintiff | are, “followed by 


letters from him putting ~on record his version of what took place Ed 


and trying to extract confirmation, 7 < 
“On the other hand what is the ponton on the side of the defen" 
, dants? For the purpose Of sach a dispute as this it is “about as bad 
ss it could bé. , Their affidavit’ of documents-of aoth January Y91] - 
is an impudent production which failéd even to disclose -their copy. 
.letter. books. The defendants preferred apparently to make type- 
"written copies of the letters which they- desired to. disclose and. 
referred tb these -in the affidavit. How their sglicitors came: to 
.allow them to do this is not ‘explained and I make no comment in 


' case there is an explanajion. In March 1917 Mukerjee had ` inspec- à 


tion of the plaintiff's ‘documents. ‘In November 1917 a brief copy , 
` of documents on both sides was serit to defendants’ attorneys “for 
-their ' consent whereupon over 150 documents were challenged and 
not admitted. When:the Maharaja was examined on corhniission y 
some - letters were admitted and so too at Bhattacharjee's examina- 
tion. A second" affidavit of documents , was filéd in ‘August rgr8 
‘disclosing the ‘copy letter books. and some further documents. At 
_ the trial before me when- the case was in counsel’s hands further 
documents were- admitted. In short the defendants Dave down to 
the trial been concealing every document which ‘they | thought they 
` safely could conceal and denying the genuinefiess of every dócu- 
. ment which they thought could not be proved including:documents 
. signed by one of themselves. The defendant -Mukerjee still. denies ` 
“his signature. tp the "ocuments of 24th and ‘28th July as to which. 
I have no doubt-at all that he signed them and knows’ that he 
signed them: - Both Bhattacharjee and the Maharaja in giving 
evidence make suggestions of fraud and forgery freely about docu- 
ments without any ‘justification whatsoever. The bundle of type- 


written correspondence, made over by plaintiff to the Maharaja in s` 


"March 1916 was not disclosed in any of thé affidavits mor. 
mentioned -by the ‘Maharaja or Bhattacharjee i in their evidence but- 
„at the trial before me it was triumphantly produced for the- frst nmas 
. in connection withra certain "létteras to which it was thought useful - 
for cross-examinition. The plaintif says that. letters. have. been 
removed ‘from > the bundle and I have po doubt whatever that ‘he is 
_ right. ^E 
, Both. Muker]ee and Bhattacharjee ‘lave oo put bid bj: 
their counsel aà ‘being persons addicted to fits ‘of prolonged 
^ drunkenness. Mukerjee himself i in the box has claimed this charac- - 


~ ter: the ‘Maharaja has given it fo uu SE E vin his evidence; I: 


oe 
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do not see how on the evidence or ‘the pleaditigs this, sordid: element 
assists thé defendants but as to both defendants, there is corrobora- * 
tion in the correspondence. Of Mukerjee I think it right to say 
»plainly that.he is a jaded but unrelugiant liar with a Very poor sense 
of the conditions of credibility. Of Rhattacharjee whom I have 
not seen in the box but whose évidence on commission I have read . 


- over carefully and considered ‘in detail; I think that he has little 


memory, and still less regard, for the truth, and Says whatever seems 
bestto s serve him at the ‘moment. a ee 
aae ; II 
8 ae The correspondence. * 
s The disputes as to what letters ‘were in fact sent-o or received 


^ 


. “cannot, be determined © apart: from the, other disputes upon the 


M 


merits which raise issues as to credibility, but as in the end I bave 
decided that all the letters are genuine and as I acquit the plaintiff 

, 7 entirely of all charges of fabrication 1 may- with this general preface’ 
deal with the letters firsts ee : 5 


Vrbe Court then discussed the letters). f 
ns E *. * 7704 or. 2* 


ti the result I find against the defendants di in favour of the ^ 


: plaintit a as to.all- 'the challenged letters." 


HI. 0! 
* Claim’ for ao, 0,000" as an agreed sum in respect of preliminary 


A expenses. which the plaintiff undertook to. defray in ‘connection with 


» 


securing the 20 years contract, less 5,000 already received. 
.The plaintiffs story is that when he was, at Khagra on 11th 
` December 19:4 on his way back after.the Chief Engineer's inspec- 


tion he was asked by Bhattacharjee and Mukerjee, the Mabaraja , 


not being. then present to make out an estiníate for preliminary 
expenses, He did so then and there in writing and the figure was 
20,000. The writing was left with _ Bhuttacharjee. and Mukerjee 


. but the de not produced it. , They said the Maharaja would not 


be likely to advance this amount, The plaintiff. pressed for half in 


$ advance on the terms that-in the event of failure he would retum it 


5 


and bear the expense " himself. They thought: this reasonable and 
that Mabaraja would probably agree. : 
Plaintiff in cross-examination . says that the suggestion that he 
-should get 20,000 if he secured the contract and nothing if other- 
"wise, was accepted by “Mukerjee “and Bhattacharjee and, that the 


Maharaja’s consent. was a condition only of the making of the . 
‘advance. -I think ‘if most probable that at this- stage- with the ,- 
> goveted contract 80 doubtful’ and distant theré was little difficulty in . 


2 
" , E ` 5- " 
Pin) ^ x - . 
D 


we 
Manindra Chandra 
y. 
Aswini, 
_Rankin, y 


Qs 


-> 


aici | : IP i j E 

28^ eT > s THR CALCUTTA LAW Joval ] pe xxxn. a ds 

si MP zn “ee w E 
MB E EN. E 3 

(. Cvik: ateen to the amougt when plaintilf was willing to’ take ‘all ihe P 

' ERA t E 'and- I do.not ‘accept the strictures“ which ‘have’ been passed, on he 

"Main des: Chan : a m. good. faith. of plaintiff's evideücé when comparison is made. between. S. 


rooi ..Hhis answers in ‘examination ` andsin c cross-examination (Qe. 252639 
2h Aswini 


PLN oe 


~ "Qu 1j012—1,029.) `> : so : Lex ig e RE eo 
- Hian s CUT think from the - pialane ‘accoiint of the actual,‘ conversation ^ = 
that he is- wrong in thinking that the- bargain was ‘more, than inchoate: * m : 
Ni -and that’ it was concluded ‘as to' part ; but. this is just the. “sort of... z 
eae ue = -distinction ` which. a man like the m cannot ‘be seed always = » 
A LOT. to apply correctly. : See 





j - Č. 
Se doe ; Rupees. '$00-. bad been: given to plaintiff fot the expenses’ bt è- E: . 
Ce aed Geologists party on their visit to:the hills in Augustrg14. ` It- "as 07 
E: désired -to make use.of- Christmas: by givirig cértain présents, thé RE. 
"s - E wish: for good will- , Among ` -men being 8omewhat special ; and the ~ et 
Plaintif” saw- -thé Maharaja at Calcuita and got: 1,008 fór this giving: E 
E M E receipt therefor which ` ‘the defendants. do ‘not produce, The." 
"EEG e -plaintiff asked for this by letter of-15th Decéniber 1914, Was referred 
pe 7 = o Maha. ‘on: 17th Décember, and reported his success on the 
od. qoe :, 29th. "The last paragraph of. the; disputed lettér of 11th January D 
"EE N DE . 1615 refers to the estimate of. 20,000, and asks Bhuttacharjee , to get - 
Tea ds So ^; the Maharaja's approval of it. The disputed letter of Sth. February 
ique 3 2 -1915 refers'to the estimate again; says . that plaintiff was’ told. that 
eee eke would. pay- it but not in advance, and ásks- that a- record: d 
li 2 .be' kept, .of- this’ to avoid ‘future question. : in the “undisputed sletter ^ : 
DT DE te WX vus. "of 8th. March 1915, the plaintiff, -while bitterly complaining of ihe . 
"renes :es 07 “way, in, which his terms of remuneration” "have "been: postponed. ‘and ^:7 
NC ps ' 7 “eft: unsettled,- includés the following among his proposals’ which he. 
"n: v 2 3 = asks- Bhuttachaijes- to get :the Maharaja to accept, “(You are “to 
Rie ats re ‘provide the railway siding at your cost.........one lac of Rupees). ^ 
BL x SEP rea The plaintiff (Qa 419:80) says that; when Mukerjee was in Calcutta 
-= E in: June X9fs (a3rd) he. told the plaintiff: the Maharaja. would-not ' 
n MEC ER advance half but would pay the. 20,000 when. the contract was ~ 
wt N secured. “Also that after the dzfendants’ tender had. been accepted 
S E . . Mukerjee. -while in Calcutta. (about 25th, ‘December 1915) said ` ~ 
A 315, | before leaving for ‘Khagra that he would: arrange- “for "plaintiff's: i 
UY ag m 20,000 there. In the disputed, letter of 13th January. 1916 "the - 
E . plaintiff refers to this and says ‘‘you all previously agréed, to pay me É 
. this‘amouni.” “The plaintiff's letter of igth' February” 1916 and - 
: wire - of 18th February, refer to another matter “altogether i in my ‘views: 
: DT ViZ., 20,000 deposit with order. for machinery : the -etter “Of ‘agrd X 
February refers to this Matter a 1000, specifically ss vell as tothe -` 
plaintiffs térms,- wr V cue: Mec E Rubus c aeuo Ha 
c over OE EE ES SUUS. cire ION o XS Qc GARE : 
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` The letter. of ES Febian. 1516 - 8 very: important dtw was: - 


signed for, ôn 23rd February. by. Bháttacharjee: in-;the plaintiffs 
peon. book: and Bhattacharjee's wire. .to Delhi ¢ on asth refers to it. 


| ,* Plaintiff's evidence is at.Qn. 745—719. The letter of. 220d Febru- 


"ary sets out plaintiffs. claim for 20,600 and says all three defend- 


^- ants, agreed, and this according to the plaintiff was written in con- 


w 


. examination that he ever agreed. ; Cross examined about the Delhi 


_Ssultation - with the defendants, Ini ahy ease Bhuttacharjee got it on 


a3rd° February two, days before he sent. his wire.. Later when it was 


known ‘to. thé- plaintiff that he was in-danger of being thrown over- 
altogether by the; ;defendarits,-the plaintiff writes on.gth March 1916- 


to tlie- Maharaja. In that letter he says that the Maharaja had 
promised the 20,000 when he asked plaintiff, to- negotiate the con- 
tact. "Plaintiff also, says that Mukerjee: had told him on: his;return 
"from Delhi that the Maharaja would. settle this. matter i on.his return. 
` The ;Mabàraja's letter of 8th March professes: to:have always "left 
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every thing to the other partners ; but-it expressly -denies a :verbal - 


promise of the 20,600 by: himself, and the plaintiff at the end of his 


i reply. (asih March) accepts the Mabaraja's denial as to~his, personal 


. promise , but refers to the letter of the 8th; March” 19% 5 and Banti 
charjee’ 8 wire, of the 25th February i916. i 

- This- shortly is the plaintiff's: case. The defe&idante! c case as tà 
.all alleged interviews is a complete denial that. "anything Was’ ever 


 mehtioned about ao, 000 for. preliminary expenses, It is. disputed 


that any estimate was ever written down. -The Maharaja -depies ‘in 


“incident in "February, 1916 (arth day—sth. July 1918) he says that 
he saw Mukerjee and Bagchee and, arrangéd for a lac to- buy machi. 
_ nery. but does: not réniember what took place- between; himself and 


 tliese - two. - ‘He says the letters’ of 22nd and 23rd February were’ 


` never: -put before bin, that there was» no, discussion: with- Mukerjee 


x abaüt plaintiffs terms, - that. he does not remember Bhattacharjee's 


~ telegram; of asth February, that plaintiff: jn February 1916 ` wanted 


“ 90,000 - for ` Dribery,..that plaintiff- may: have given-an estimate-for 


prelithinary ‘expenses; and that-he does" -not . remember™ ‘whether on - 


getting. ‘Bhattacharjee’s | “wire of asthe February he asked Mukerjee 
for details ‘or not.” He professes fo- have’ no: idea | as. to „when 'the 


decision : was- taken to employ Hi. V. Low. &^Co.. as ‘Managing - 
. Agents. oras to the person. who originàted- this. suggestion, . Bhatta-- 
- charjee in his- evidence" (at. p. '105).denies the admitted letter of 


Sth March 1915 by ‘reason ofthe reference to- preliminary. “expenses, - 
until ‘faced with-.his. own. reply and: initials, --He- says ` plaintiff 
. received money. from- time to time tor:there expenses: (page 149 
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‘As to the Delhi incident. 
(page 153) and his wire of 25th Febrüary.1916 he says he did Hot: 


with him. Also that he did not read the letter*óf 22nd” ` February- 


. ahd that he told Mukerjee the claim wag false." He tries to- -say that- 
_ she knew plaintiffs claim was fictitious when he sent the wire but if. .. 
- pp. 159i 69 of his evidence be read it will -be seen ` ät Once that- 


everything “he; has to say is at once- foolish and untrue. Inthe end’ 
| there is tio réal denial of the plaintiff’ story as to the letter of: zand: 
` February and wire of. 25th February having been sent Dd PEUT 


and Bhattacharjee or Mykerjee i in córicert. 


MEE 


" Mukerjee's evidencé as to` preliminary expenses "apart froni:s a 


E denial of all “alleged verbal promises is that Bhattacharjee’s wire- of 


'i asih February: sent .while Mukerjee was at’ Delhi referred to à sum 
^ of! 20,000 wanted by plaintiff ostensibly to bribe,the Chief Engineer - . 


bor 


(The letters produced . show - that- - 


-iMukerjee's eviderice and Bhattacharjee’s « evidence are- inéónz - 


- NU 


Uu 


- 


+ 


x 


~ 
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a 
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To my mind this 'ends 


- gee the "details "but Mukerjee. had told him that-he. had the details. . 


.and tlie details he SBy8.) yere in the letter“of 15th February. That - 
"the plaintiff- máde his present claim by the letter of, -22nd February” 

. for the first time. ' ‘That this letter WAS. not-given to him before he - 
left for Delhi and- ‘he: knew- nothing about it, till his returm and could - 

-. mot. havé mentioned it to the Maharaja and so on. ‘That he told 

-..-the Maharaja about’ the. ‘letters when hé got them and the letters.” 

^ remained with Mukerjee himself.: 
i -they ‘come from. Maharaja’s shéristá-as a matter of fact). - That he’. 

ss ae no recollection as to how and:when he made then ovet. and: so - 


ap = 


. et seq) that no estimate was made'or obtained, that: there was no . 
_ discussion with the ‘plaintiff- about it,” 


.4 


S? 


bi sistent with each other at all materia) 1 palota: and “each, „breaks“ agna. S 
‘on its’ own account. ` 
Now I think the letter and wire of. zind and 2 sgth e 
~is really'conclusive óf the honesty and: sübstance. . ofthe “plaintiffs -- 
- .élaim. . His. evidence -which F accept is that the letter: was written = 
in consultation with both Bhattacharjee “and Mukerjee and the wire 
sent" by Bhattacharjee “was at his. instance. 
. .all question as to the shiftiness dnd dishonesty of the. defendants. in 
their treatment of the plaintiff &fter the contract was secured. The `- 
` letter of 24th. March and the defendante’ subsequent correspondence: 
"are really beneath contempt. ^ 
~ As’ ‘regards the acts of the parties the Rs, oo paid in-Augist- 
1914 cannot affect the question. Nor does the last ‘sentence ‘of. the 3 
letter of rth December in my view tell against the ‘plaintiff. (see. 
; Qn.-284 in plaintifs y eviderice on this). As the question: of advance” NEN 
ELA ‘not settled 1 -dọ noi think that Rs Tj j000 Hor xm mas: ‘presents #1 in” H dm 
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` December - -1914 carrióg any. weight either, cicli not in view of 


2 4 us d > 7 
‘ 


thé. .pefsistent and déliberate : suppression of thé receipt referred to 


in and January 1915 letter. There is nuch force i in the point that 
" ethe - matter -was" not put into writing in December ,1914 but at that. 
tinte I do not think there was a concluded bargain. The letters of 
, *1th January: and 8th February are before June 1915 when Muker- 


~ jee at latest made the bargain alleged and. I think the 8th, February’ 


~ letter - -carries out plaintiffs view of the December. conversation. 
They- were not repudiated nor were any of the other letters. I have 
.gone carefully over the letters to see if I can find an instance of 
the defendants paying for something clearly within.the terms. of the 
- alleged bargain. (Cf. 27th December 1914, 11th January "1915, rath 
February-1915). : I have not found « one : the Payments either refer 
to 1915—16 contract or to expenses "that arë hót expenses of nego- 
tiation, I think the plaintiff from the correspondence would not have 


been above spending money in what I should call barefaced bribery 


but I have to wait, till after action brought to find any.denunciation 
of such proposals nor do 1 know of any actual: -bribery unless it be 
-the. Maharaja's . X'mas ‘presents. As the defendants have not pro- 
- duced the estimate, I -cannot hold upon the evidence that- this 
bargain, was /w»fís causa, and, contrary to the evidence of both 


` parties and without a plea to that effect, insist upon dismissing this 


claim as founded on -illegality. The defendants; counsel points to 


the plaintiff's statement as to the verbal promise by the Maharaja, . 


the prompt denial and the plaintiff's acceptance of the denial (sth, 
8th. and rsth March 1916). "There is force if this; but it is easy to 
“overestimate it; as plaintiff would: hardly -assert to the. Maharaja 
what he knew _ the Maharaja would deny and the fact of accepting 
the denial is the act of an honest man. - In all the tortuous windings 
of the negotiation the plaintiff may have got confused as to who 


B" Said what in 1914 (plaintiff Qn 1r1a et. seq.). - : 


god 


-In the plaintiffs attorney’ 8 letter before action (and July 1916) 


.át-is sajd that the plaintiff's - claim js for 20,000 less 5,000 which the 
- plaintiff, paid himself after 24th “March 1916, I do not find that 
this point was put to plaintiff i in cross-exatminatiqn about" the- 5,000. 
(Qa 1061 et. seq.). - The plaintiff bays that if the Maharaja's ac- 
counts and receipt were -produced it would’ be seen that- the 500 
and the 1,000. paid for preliminary expenses- Were - debited to him: 


` and uptil the contract, was secured he wotild have no right to credit 


for the 20,000. This he says applies to the whole Joco., (Qn. 1066). 
He says an accoùnt of the 5,000 was made- and given to~“ the defen- 
Cu amv it included ‘the 1,500 - (r1o7= 1110). In the state of the 
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evidence as to ibis matter I cannot: raw. any fiseful- inference’ ‘rom. 


it, as to the: “existence or. Tion-exisienca of. ‘the alleged agreements? .. E 


“Matin ndra Ch odis Phat, the. plaintiff. committed any:breach of ‘his part of the agree 


v. 


T Aswini 


Rankins: * cw 


“Ree 





ot 


oe 
E 


ud 


Bagchi and other: “people: and: there i is no case of his ever being ş asked. 
of required to find. Doney "under the. agreement , and failing t to” do: 
^ 80 . The-objection as to the coritract obtained being. different; from 


SB that contemplated i isnot raised on this part’ of the. .case—very * ‘pres 


perly ag it would i or the evidence as- to what happened in june aid. 


= Décéttiber 1915- be. of no avail to the defendants. . - There.is no. 


a question: ‘here. of the sum. for preliminary. expenses "being: calculated ^ 
, on the ‘amount - :of- “the. contract quantity- or varying. with it; "Kot: » 





+ “they w workéd on with _the-plaintiff without siiggesting any alteration; ce = 
as- regards? this matter and i in view.. of the February * “(1916) -corres- 2 
.pondencé : I believe. the: : plaintiff. ‘when ‘he- ‘says that in December .. 


i - "Mukerjee promised. to arrange.at "Khagra for thé “money, . In. ‘the | 


n 1 D E s elige = PIN IR D 
Ue cu A - "The onini] advertisement issued by the Córpojation : and. died. : 













RI 


E Dr 2 Naat i at least 20 years. ' «This, was. the -přoposal which pláibtif j intro- - B 
L "duced" to - defendants'- ‘notice. and. the: Tetter. of authority... to. the. po 


A F E supply of: métal." - Whether the. “new. proposal | could bei án- order was.” 
i = _ Uncertain as Lar Tetter of ath June shows i 1 : toded- thé. idle: t d T 


-result I Belieye:the plaintif ; I disbelieve’ the defendants anig Ishall. : 
give Judgment for: the 1j dog “claimed... MAL. CLA 





cajb. May 1914 called , for- offers for. the sale or leasé of a quarry. ` 
. way of description. of : the Sort. of- quarty. intended it. was? stated - 


`. ment GE inade) is certainly not- proved. He employed and paid | . 





* months after the defendgnts. knew that - the. quantity "wasán- -all pro E 
"bability not going to be. a fixed numbét of . ‘lacs of c fte per. "annum; 3 EM 


that jhe Corporations réquitements . were- about -20 lacs of ctbíc- feet s M a 


- per: annum and that there must. be- süfficiént- ‘stone in: “the quarry. to.” 


aa 
owe 


; pnt dated: abl Jane, 1914,- referred.. to. this, . though. it. also’. 
- “points” to~ the”? question. of: ia ^sub- -conttact for manufacture by t thé ^ 


- Corporation | but from the parties. -. By -27th June, the defendants’, 
. chad finally decided. not to .lease but- to try. to obtain. a contract. for-: : 







E ‘ceived bj “plaintifi’ on “goth shows. that defendants bad dem in 


Ta 


: + phiase “working -out.” " The plaintiffs ] letter of the same ` "date refers” z ' Et 
: i to a lease “ön. condition ofa aub-contrdet for manufacturing 3o-lcj: WE 
x G fi ft. of stone metal for. 30 years." -I Judge from the letter of- the asth.- : 
e that the condition of a. sub-contract was -g suggestion not ‘from the es 


“contract io ppl 20 ix pet gent. Plaintiff pat, in the pum of : " E : "n 
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rat July in élastic ` terms as regards the question of dti. versus 


~ supply~but the gth para?shows that the new- proposal thus tactfully 


.. introduced was to "supply ‘'20 lacs 'c. ít.-of ballast? .On the 17th 
Oa September, plaintiff sent to defendants a draft proposal which be- 


NM 


. came the letter of r4th October, 1914 this is an Offer to contract 


-ufor supplying 20 laci c. ft. of stone ballast from our quarry ; "TU 
atrates to. be settled on. approval of our offer?" As regards the. 
rates this form of offer was to wai/ for the Corporation and a quota-- 
lion was asked for by them at once. The brokerage letter of 313th 
Decembér, 1914, refers. at the, outset to our tender for supplying 
twenty lacs c. ft. of. stone metal annually “but the amount is not 
reiterated in the disputed- letter: of: the 18th. The contract of ao 
lacs per year for 20 years" is^ the phrase i in Bhattacharjee’s letter of 


sth January and i in the plaintif?s letter of the same date to the E. I, 
Railway.’ The Corporation’s letter of sth January, 1915, and the . 


-conditions enclosed therewith cóntaim much of concern from an 
Engineer’ s point of view but except for clause 6 it throws no light 
` upon the question of quantity.- Clause 6 seenis to proceed on the 
assumption that the Corporation -will state their requirements yearly 
in-advance as the work proceeds. It would I think ‘cause the parties 


. to note that zo lacs per dnnum as an estimate of, requirements or 


‘as a description of a quarry’s capacity is a different thing froma 
fixed figure in a contract of sale; The plaintiff upon this moves 
the defendants to apply themselves to the work. of “formally offer- 
ing your terms" (15th January) by getting a draft made out in terms 
of the Corporation’s conditions (8th February). The Corporation 
has -fo sétid a reminder on grat March, ` 1916, and again on 1st 
May, and on and May the plaintiff's letter presses for an interview 
with , Mukerjee and the © Maharaja to- settle thé rates. ^ This is re- 


peated early in June’ ‘and finally produccs Mukerjec’s -June visit to-. 


Calcutta. The draft produced at this visit was approved by ‘the 
Maharaja as 28th.June letter shows but did-hot include the different 


: yates, "After a second.visit by Mukerjee to Calcutta (July) the terms ` 


Were sent in: by letter dated 24th July: This is the first time at 


which the question of rate was. really - gone to at-all as Mukerjee, 


- himself admits. The defendants’ terms in paras 2 and ro refer to 
20 lacs. of c; ft. per annum büt nothirig is pointedly- directed to this 
amount as ‘being what the Corporation are to be obliged to take 


» On ‘the ~ 24th’ Aügust, 1915, at a "Committee - - meeting (a very 


- important incident in ‘this "case) the Improvement Trust plainly 
Seem (sic) to be shy, of binding themselves to-a contractor“ 


' for $0 long as regards” Hie P poros of the 20 ‘lacs int ended for them. 
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ao 0v l (Cf. the Minutes of 24tli August. méeting, and letter of 18t September 

' ipo; 1915 by Bagchi), The plaintiff was also anxious not to. give too : 


` many hostages’ tò fortune and hig. letter of the 8th September States : 

- , that he asked that the _ contract ‘should be made binding. for 1o lacs’, 

CL 5E  - and left optional for the rest. This suggestion was made tothe , 

“Rankin, F ° Committee by Mr. ~Bampas according to the Minutes. At thia: 

n MUS meeting for thé first. time it Was made clear by the Chairman that . 
he was-proposing to agres to ‘take all their requirements from. the 
contractor but not to agree to take any particular quantity. Oh“ 

` 14th September the Corporation called for offers for 1o lacs of oft, 
` `. ` ` per annum as suggested but the defendants seem in the end to have. 

' resisted this, and on 24th’ September the Sub-Committee seems: to” 
have.settled down in favour of ‘the defendants subject to some fur: 
ther r negotiations. This seems to have been taken by the. plaintiffs 

“|, asa 20 lac contract (cf. "24th September telegram). Thereupon the | 

oe ne Chairman gnd Chief Engineer (cf. rst October letter) went further ` 
into (he terms and conditions with the plaintiff but about this time - _ 

» it had been discovered that no’ advertisement: for tenders for ‘the. 

- supply, of . metal as- distinct from. the Tease or s&le-of- a quarry had’ - 

i : _ been issued as requifed by: law. Tenders were accordingly called’ 
> .* for by & fresh notice of 3oth Séptember 1915, the defendants’ ten- - 

^ der was made;or.. renewed on asth October, and after a final con-:^ 
, test between them and Martin, the defendants’ tender was accepted | 
on 22nd December, two annas having been knocked off- the ràte at 

CER ^ the eleventh’ hour by Mukerji and the plaintiff. AES m 

U Xo $5 ! Now: the advertisement of soth' September, I915, Seems to me 

to lave shewn the wisdom of the law’s technicality. .It. shows i 

definitely what the proposed contract was to.be, viz: that „the Cor“ 

` -poration would not guarantee any particular quantity as an ‘amount’ , 

M ‘that must be taken under the contract and that the four lacs cft. - 

og |  for'thé Improvement Trust has melted into a‘ mere’ possibility. "kt 
. D MEE is not quite clear from the advertiseinent, but the Proceedings both - 
"m - befote and after show 1t conclusively enough, that the Corporation o 
- Was tó agree and did agree ‘to take its whole supply for purposes of 15 
„Joad making and | mending from the defendants and that the defen-" 
' dants were to be bound to supply what was demanded by the Cor- i 

— poratioh either for itself or for the Improvement Trust ` The; te- 

- newed tender of 2 3th October shews that the contract expected i is 

»- to be for “your full . requirements" and the words “more i or less” 20° 
e Jács eft. | për annum”, are put in paranthesis, In any case the coni- ~ 

- , dract which the plaintiff as -broker obtained for the defendants i Was °° c 

for the Corporation’ 3 fall requiréments only i in the tenge Seana 
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-Now the plaintiff claims that, byan express agreement 2 annas 


. per. 100 cft. of stone ‘deliverable under the contract bécame due ta . 


him immediately upon the contract being secüred. Apart from previ- 
ous correspondence and verbal bargainings and. promises, the plain- 
*tiff gays that at Khagra about rrth. November 1914 the Maharaja 
acceded to these terms at an interview and that about 11th Decem- 
ber when plaintiff was next.at Khagra he.met all. three defendants 
and pressed for a letter.as to his brokerage and profit share. ` That’ 
-the-Maharaja told his co-defendants to get a draft made by.a plea- 
der. That this was ; done and was shown to the. plaintiff by Mukerji. 

That the. plaintiff altered the draft and initialled his alterations strik- 
ing out the second paragraph and the last few words of the first, 
and that, this draft was left for Bhattachasjee and Mukerjee to 
consult the Maharaja and send a fair copy to the^ plaintiff signed. 
The defendants in factsome days later sent the letter dated 13th 
‘December, 1914. -The second paragraph was retained and the last 


. paragra phwas quite different. The plaintiff does not suggest that 


- the first. paragraph was- different from the draft as altered by him 


the last words “and: on delivery thereof” being still omitted. These 
- he had struck.out. to make the.'brokerage payable immediately on 
securing the contract and-not in instalments as and when deliveries 
were made over 20 years. That in these circumstances he wrote 


. the disputed letter of 18th December making it clear that he accept- 


"n 


^ 


ed the proposal in this sense not otherwise. No specific answer to 


` this letter was sent, but this and other points requiring settlement, 
. the plaintiff by wire and. letter of 17th December was urged to see ` 


` the Maharaja at Calcutta. He says he. did see him-aboüt 22nd 
December 1914,--discussed the letters of r3th and. 18th December, 
and was told by-tlie Maharaja in reply to his complaints that their 
talk about brokerage and profit’ share would be maintained, in other. 
words that the plaintiff's brokerage. was to be payable“ on securing 
the contract. : z - 

The defendants? case is that the vela promis of, an immediate 


and single sum as brokerage’ were never made and that the letter - 


of r8th- December isa concoction for the purposes of this case. 
That the plaintiff: was present with the pleader when the draft Was 
made and agreed to it except for-the third penenph which was pu 
in for him to accept or. decline as he liked. - 

- The defendagts’ evidence stands thus,—In. examination ilis: 
: Maharaja says that defendants did: not enter. into any. contract with 
. the plaintiff in respect of their tender for 20 years supply except 


the. letter of rh par 1914. In cross-examination- (8th- aay: . 
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Se Tihe, 1918) he doés not creas if there was the alleged: 


November-interview or any particulars about it but denies that the ' ru 


plaintiff was promised a letter as.to brokerage .&c., before he went. : 
- to the hills with thé Chief- Engineer. , He does aot deny the iüter- - 


wv 


- view of December in Calcutta but -does - not remémbar what” took. a 


'.place. Shown the” letter of abth December however he denied what ^ 3 


. ig stated ‘there. ` As regards -the ^ circumstances under which th&- 
` Tetter dated 13th December came.to.be written the Maharaja -hag 


e "nothing. whatever to say ežcept that plaintiff asked for a” letter and- 


was, given it The letter of 18tli December and wire of ith. Decem- : 
~ ber produced from him neither evidence nor comment : he does- not; : 
carry the defendants’. case any further. on a-single point. His .exa-- 


: ‘mination-in-chief. cannos be called-a narrative at all :-it is a series 
- of, disjointed ‘denials or traverses próduced in. a, PAAR and’ 
> mechanical fashion. a nog 


A perusal of his cross-examination leads me to think that this 


~ is not so mych the fault ás the wisdom of his counsel; - ee 


Bhattacharjee while hazy as.to when brokerage was first discuss- 
-ed seems in the end to think that i in the summer or autümn of 1914'' 
-plaintif had. agreed | to 2: antias on delivery , but not to' the other 
offer of asfurther,2 annas on delivery for management. (Pp. 55-59, 


'60, 63, 68.). _- . This part. of his evidence is vitiated as.I have already. - 


-said by his denial of 24th June letter and. the’ later letters which 
` refer to it. He.does: “not know that the Maharaja. left this negotia- : 
` tion to Mukerjee. and, himself (P. 71.) He thinks plaintiff bad.ac-: 


ve 
. 


E 


Tels 


t a 


cepted’ 2 annas on delivery for his brokerage before the- end, of i i 


August: most _probably, lie thinks, by corréspondence (P. 74): Hec 
has little of any recollection of tie interview after the letter of and. 
"September (P. 80). . Hs does not. remember if. there . was an inter- 
view in November nor anything that took place at.it (P. 83). . Asto - 
the circumstances under which 13th December. letter. was written > 
. (P. 83- 88) Bhattacharjee says that he does not remember, nor does: 
-he remembér who settled the draft «though he „admits there was a” 
. draft. -He does not remember if the draft was altered, He denies 


‘the letter of 17th December, and denies that,the qitestion of a a:5th + 


share ever arose before „tho 1915- -16 contract, He denies that the : 


, plaintiff ever stated the terms he wanted. He. does not know hog. 
or'when the plaintiff accepted the .brokerage offered by. the 13th "~~ 


‘December letter. The.letter'of 18th .December he says Was never 
shown to him by Mukerjee. (It i is directed to himself). It will m 
seen that the evidence on this -part of ‘the case so far as Maharaja ~ 
“and Bhattacharjee: are goncerned makes bat a fabby defence tod. 
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very- circumstantial’ story; ; quite astonishingly flabby | as regards ` Civit, 
GBBRSRCDKTen who was iianaging partner at the time., < 1920. 


> Mukerjee, does not remember ` an ‘interview in November but Maiada t Chandta 

says the plaintiff was, told he would get 2 annas on delivery in 

August, he thinks, or September, That there was no' talk about pi 
_ share of profits at all.’ That there was-a ‘discussion. as to terms Rankin, F. 
l between the plaintiff, the Maharaja, Bhattacharjee and himself. mE 

That plaintiff agreed to the terms afterwards sét out in 13th Decem- 

ber letter. That plaintiff went to the pleader's house and the draft " 

was made out .with him.: That he never altered the draft, That 

there was nothing about a a-sth share of profits in the original draft — f 

and up to this time (Plaintiff had never &sked for a 2-5th share. ' 

The last paragraph was put in for plaintiff to accept or decline but 

. plaintiff did, not agree to it. In crossexamination he says the. ~ 

plaintifftook away a fair copy of the original draft in the pleader’s | 

. ge (He does not explain - why the plaintiff has never 

- been called on to produce it nor was ever cross-examined on it. 
The clerk R. D. Banerjee who'typed the letter sent to plaintiff is 
not called on this point), That he never -saw the letter of 18th — 

* "^ December. That he never received the letter of 29th December: 
that he did write the letter of the 28th though this was at one time 
denied that there is no other dul to the letter of 28th and no letter 
of reminder. - 

Now the déféndants’ counsel contends that if the plaintif v was 

to be connected with the execution lof the contract itis much more 5 
_ probable t thathe should be given brokerage on delivery than «a l 
. large" sum “of 50,000 (on 20 lacs) at once. Whether it is more 
probable that he should be’ content with that is a question and. 
-depends in part on disputed ‘facts as. to the estate (sic.) of the 
negotiations as to his employment to supervise. In any case there 

a is little that can be decided on the present controversy by attemp- 

ting to balance such antecedent, probabilities, Stress is laid on the 

* fact that the letters of 23rd June 1915 and 220d july 1916 refer to 

the 13th December letter-and not to tliat of the i8th. There is 
nothing in this in any event of suck letters ‘as that of "11th January 
1915 are not fabrications, but both of the letters- in question seem 
to me to inténd to refer to an agrement- for.one single and entire 

* sum-as brokerage to be calculated on the face of: the: contract and 

it was on the footing that the. r3th . December letter intended this 

that the. 18th December letter was written, if it was written at. all. 

It is indeed remarkable that plaintiff's letter of the 18th should not. 
€, have produced a reply-—or at least'it would be reinatkable in the 
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Case: of any „other “person ` than? iie "defendants: "but this” too: d. 
explained by the fact that after. Bagchi's letter of the iT whic 
refers to. the brokerage. draft, Bhattacharjice géts ` oùt “of the , 

- résponsibility. of dealing: with all. the matters mentioned’ in tät 

- letter and the previous one (r: sth December) ` “by réfetring plaibtif- 

to thé Maharaja at Calcutta., "I have -tried to look at ‘this dispüte ~ E 
_ both broadly and in detail as regards the plaintiff's story ahd as - 

f 7 regards the letters which he swears he sent and here’again Ibelieve `. 

the plaintiff, and I find 'that.there- was a bargain for : à annas „per ` 

ioo cft,.to-be paid .on the securing of the “contract. I think “it 
„proved that-there, was -a . verbal agreemént prior to: the draftas 
"indeed the letter of r3th December shows. I think that ‘the. plain 0c 
tiff when he struck out the words." and: ‘on delivery thereof” an 

"thé second clause meant to make it conform to that agréetnelit. Jo- 
writing on the 18th I. thik he- iade a mistake in not _ seeing ‘that 

the exiaténce “of the and paragtaph (especially in view of the words | 
about heirs etc. in the. first): indicated as matter: of .constrüction thè "7 - 
- Bàame:sénse.as the words “and on. delivery.. ` thereof” I. think: tlie" i 

: bab agreement was for a single: and: immediate šui ‘as "brokerage 07, 

.to be calculated -on ‘the: face ‘of the contract sand: that ` his later ^ p 


. interview with the: Maliaraja i in Calcutta was to the effect which “he ~ 


a 


` 


. “states both in his evidence ‘and in the letter of ‘agth December Torg.: 
. The next point is | the defendants! contention that: the -batgain- 
is ‘not-applicable to the contract ultimatély següred. First by- 
. reason of the rate having been: lowered to 1:9:8 and secondly. by. 
^" reason that thé contract was not: for 20 lacs of cft. or foc any, other ' 
amount, "There is nothing i in the first. contention. "No rates have: _ 
` been discussed in 1914. ‘The “matter first was taken” in "hand in 
- June 1915 at the earliest “and even then the defendants seem io 
- have been almost entirely dependent on the plaintiff,- a, M E 


"e ou Rs Ve The second contention is a; much. more sérious one; I think  . - 


the 1914 correspondence shows—it must certainly ‘be “so ‘on: "the - 
` plaintiff's Case as to the "brokerage bargain—-that although ` there-- 

- was but slender basis in the advertisement of 24th, May ` £914=for © 
-the "assumption, nevertheless .both plaintiff dnd. defendants "did. - 
nssume that the contract would either not be obtained at all: or^ else: 5 
, wõuld -be a contract to supply a definite amount: per annum, -~ ho. 
doubt with Somé narrow margin.on either side. Further tho "plain- -. 

<- tiff has’ stated a^ Propos" of the interview ‘in " Novethter. iu "that 
the contingency that the Corporation would” not take“ do ` lacs for- 
.-20 years Was-à matter not discussed or thought ‘of. ` I believe this. 
-10 be true dowir to a I cd later pud. 3a. May. ‘and Tue, US 


` ~ 


s 


- 


i 
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` igts when ‘the ‘parties "spent duch tifne. in, ‘considering their terms 


. n answer to the ‘conditions: dated’ r3th Jantiary’191 5,.the possibility 


OF the éontract_ being in form “one for the Corporation's require- 
* ments must I think have beén present | to their minds, though I am 
lear they did not appreciate its importance, -In August however 


.. the difference between this and 2o lacs.per annum compelled 


“attention owing to what took place at thé Committee meetings, - 


The brokerage’ ‘agreed: on in December. 1914 is expressed as - a 
. Tate and not as a lump sum bit ‘this does not -mean that’ it was 
- intended -to be elastic and to be applied to any quantity, however 


much below 20 ‘lacs. . The form of the bargain i in this respect is due 
partly | to the fact that the time of. payment y was ‘the ‘last: and most 


difficult term to’ settle, and above” all to the, “fact, that ‘the plaintiff's. 
claim was put forward it in that way as while the contract was. still in 


. the distance it made a large o sum look much -more reasonable and 
modest. NI EAS x 


^ 


plant has to be erected | and ` ‘kept -working. . Whatever be the 
chances. of- asphalte being more widely used for roads ‘on the one 
; hand, of an increase in the mileage of metalled roads on the other, 


~ or of the use. of- stone metal” in‘ connection: With. asphalte roads, 
. twenty years is a long time and .there is room within it for great 


changes i in the demand for stone metal. - That risk was real. enough 


for. the Corporation to, refuse to take it and it was- thrown upon the 
, contractors. In addition the 4 ‘|acs intended for the Tinprovement 
"Trust has. become & mere option exerciseable against the defend- 


^o. ants. "The "Trust having backed out of any binding engagement: to 


1 take any part of ‘their- requirements, ] cannot; in these circums- 


` tances think it right where the conditions of the contract bind the. 


p Corporation to no definite and to no „minimum “amount and limit 


, the "laibality of the contractors to no maximum, to apply, the special 
, - bargain by taking evidence as to the amount likely to be demanded 
and. inserting that figure (bighly- speculative at the - best) into the 
` contract. "This would be to make a new. contract for the parties. by 
; dint of false analogy: It i is one thing to say '* whenever you. get me 
_ the Corporation's promise to take about: twenty lacs òf eft, I will 
pay. you “a annas "pon very “hundred “promised.” “It is 'quite 
-tiiotlier “thing to-say “I will’pay” you a annas “per. Yoo'cht, ‘upon the 
result of'à Prophecy” ‘whén the prophecy is ds to: matter which is 
_ subject to the’ Volition ` of ‘the’ Corporation:, The Corporation ` is 
_béund to’take ‘from’ i ho- ‘othier® persons ‘but the anioant’of its require: 
> ments depends upon ; its policy. Further: I think that- the irimi 
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. Now this is à contract RA which a 8 very large and- expensive i 


i 
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Cv. n _ deféction, —ií I may: so call it—of the Improvement Trost. wags - 
1920, | material ‘change i in the nature of the proposal, . There. i is. a gréat > 
Manin dre Chan iia’ difference betweén 16 and 20 lacs even as an estimate | of Tequue- ^e 
i ‘ments : “but it is greater still i in ‘its -effect upon. profit =- >s., o s 
wini; : 
——. In my view this i is one of the cases-here the plaintiff can and , 


- tis 'J ; should recover upon a guanium meruit notwithstanding that there. 

mE was a special contract. It would be &trangely-absurd to ‘hold that" 

- ',, because the contract was taken. in‘a form “which - may yet prove - 
more advantageous to the defendants the plaintiff, has: no - claim : for 
remuneration at all. For at least 3 months after the- new advertise- ET 

e , ment of 3oth September the defendants worked through and with 

BU ae ^ . the plaintiff as their. bpoker. - An implied promise to pay a- 
. reasonable sum arises both in law’ and” common sense from the. syo 
facts that they adopted and accepted- the plaintiff's work a3 being: 

| E -, done for them i ihn referente to the new -proposal and continued tó "i 
E III employ the plaintiff until January 1916 in the completion of his í 

|^, previous ‘work and for the specific. purpose of, obtaining"the- very" 
kind of contract:which' he- did obtain and which they accepted. 
Apart- altogether: from section 7o of the Contract Act this case is well: 

' -within the strictest construction of the well -known line of cases 
- such as Appleby v v. Myers (x); Prickett v. Badger (aj i 7 

‘, (This in no way infringes upon.the well established rule that. a 

=. 7, > broker who does not Secure a contract gets nothing for his ^work)..- 
There are ónly two alternatives on the facts : the plaintiffs ; work 
was done and the contract obtained was accepted either, a5 rod 

. the same in substance as the work and contract. contemplated- by! 

: . the plaintif’s special bargain för, his brokerage, or as” being in’ 

vie ; pursuance of &new and implied agreement. ` Which ‘of these’ two 

implications is the more correct is I think à question of fact to be 
decided in view of the terms of the special bargain as well as the 
conduct of the patties. In this case the correct result in- my view’ - 
^ ^ . ds that there is an implied agreement for a reasonable remuneration 
rather than an implied ‘agreement to apply the terms of this’ ipecial . jt 

- bargain to the new- position, which would be most: difficult ar 
indeed’commercially speaking absurd. ° ,; 5o: 

f zo Upon the question’ of amount the ‘bargain made is avidence of 

= - what was reasonable for the kind of contract contemplated but it's - 

- J think a particularly treacherous method of approach to a figure , i 

v that is to be given for. the. kind- of contract obtained. ‘Lt, is im- f 

f possible i in such. cases to give reasons which lead all ihe "way, to. a. 


2 


-(1) (1867) L. R. 2. jc. P. pu ë ^ (ay (1856) 1 c. B. Ni S; 296. 
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“definite figure. I have however the evidence’ of the-amount of-work 


- done and of the kind of responsibility undertaken and, of the degtee : 


| of skill'exercised by the plaintiff in procuring this-contract. I have to 

, remember that he took the risk—a very great one of doing it all for 

" nothing. T have evidence as to the plaintiff's pay (Rs. 350) when 

` he leftthe public - servicé in r9og and though -his income" while * 
working for himself i is not satisfactorily shown I can see well enough 
his general.economie grade*and standing. `I have a body of 

~ evidence as,to the Corporation's past fequirements | and' their con- 
‘tracts for the past two years. I. ‘do -not think from the evidence 
that there is going to be much immediate or ‘sudden change.’ I 
have on another part of the case a volume. of evidence as to the 
probable value of the contract to the defendants. I. have to put 
aside any question of expense to be incurred by the plaintiff as 
office and other expenses are covered by the ‘other part of the case. 
The brokerage too is independent of the question -of employment 
to supérvise and. was clearly so tréated by the parties. These I 
think are the: broad facts of which T have to remind myself. Having 
done so and making. no false pecus 'to- “precision 1 assess the 
brokerage at 20,000, © ^- -> s o5 : x 

: UE SENE aed i 7 E 

-3 `> Claim for: damages for defendants’ breach of -agreement to 

l employ the -plaintiff to: supervise the execution of the contract 
throughout the period of- 20 years. . 

, + The -existence of any such agreements has been. ake 
denied by all three ‘defendants and’ numerous letters are disputed in. 
-carrying. out this denial Of these the tender of 24th July produced 

- from the Corporation office and -the letter: to plaintif dated 28th 
-~ July bear the signature of Mukerjée. - Mukerjée in the witness box 
has on his oath declared that both are forgeriés.- This part of the 
defendants’ case-however is a mere insult to the Court. Evidénce, 


4 


, 


Li 


reason, possibilityand consistency are entirely- absent. The-signa- : 


tures aie plainly those of Mukerjee who had been specially sent to 
Calcutta by the- Moharaja and Bhattacharjee for just those very 
purposds—to complete the tender and to make a final bargain with 

the plaintiff. Tt is not necessary’ to go back’ beyond the 18th ` April 

~- letter, prémising only that there was a` promise to.the plaintiff that 
: a draft as to his profit share would be got: by a pleader. That 
_ share had been mentioned from the first (24th June’ IQgI4- admitted’ 
- * letter) and no- "agreement in -writing chad - been. 'concluded. For 
'* months the plaintiff pressed for this, in letters some of. which-are 
` admitted, and:others unscrupulously denied?) In- May 1915, when 
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Cyn — . thé Moharaja wai available.at Cossimbazar. he was shown the 18th; 
. agn, |. ©  Aprilletter as Bhattacharjee says, and-I find as a fact that he was, 
"Mant dea Ohi da : shown’ .the reply to, it and. that this was the: main reason af 


Mukerjee’s June. visit to Calcutta. The Moharaja wanted alter- 
i patiye proposals as to management: atid these’ were given’ by the oe 
"Rank, F; ` letter 23rd June. -As in April a pleader's draft was.being” promised "m 
EE ' [feel no difficulty on the plaintiff's story (which I accept) in holding, 
that: the last clause of that letter was in fact and law really the 
E repetition ofa proposal and not an acceptance of an offer. The 
a s leiter of a3rd June tras a series of. alternative. .proposals by way 'of.. 
Do modification of that proposal. Plaintiff's firm attitude. of insistence, ` 
~~. (agth June) was met first by bluf. (rst July wires); This not 
-7 «^. succeeding (and July) the defendants—all three clearly i in- concert— : 
! - come. round or profess to. come very early : round: (sth July), + - 
ahh . Mukerjee is.to be sent to Calcutta to settle finally? (7th July. , The ^". ` 
iae -  Moharaja has consented " with very. little differencé" (roth July). 
: The plaintiff ds „restive in. the absence of the . réal acceptance, 
Moreover his serviées are urgently wanted to’ fix the .rates to be, ] 
ben - .  ,  quotedin the tender. now long. overdue. 'The- defendants cannot  *' 
ye ` temporige further and Mukerjee comes to Calcutta on the 18th 
PM ae - because the plaintiff does not send:the, rates and does not go to - 
ut s Khagra. "Mukerjee i is heralded: and commissioned ; as going for the . l 
^ — f very purpose of a final settlement as` well as ‘of the tender. The ; 
' ^ first thing.done is to modify the first term of the. proposals: of . 
.a3rd.June in view _Of ‘the difficulty. raised by: “the, Railway - to - o 
= overload of waggons:(aoth July). . Then: the tender is settled ^ `` 
` and put in- (24th. (July). . Then come the plaintiff's terms set forth | B 
in the letter of 28th July signed by Mukerjee; as the- memorandum ` 
P "of the contract, Up. to this time there had been -no ‘contract, 
p, BE despite | verbal promises, i ‘if only | because written contract was intend" 
Dx .  .,.8d That final settlement -was at once reported to Bhattacharjee. 
Lm PA NS by the plains letter of «8th July which is admitted and by. the 
ME E letter of the 2gth which is-denied. The “Teter is fuller and less 
Se ‘oficial and. shows frankly, what t the terms of the settiément of. 28th ' 
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Ty - not without strenuous insistence. The polite expression at the. end. 
-of the lettér of. agth Juy asking to know, if t the terms meet the 
approval of. Mukerjee's partners in no way shows that the. letter of 
` 98th July is not a settlement. " * Settle our terms”. in- the wire to: 7 
Bagchi of the 3t "refers. to plaintiffs letter to. him of the sgth — 
referred to in the last sentence. of that. to Bhattacharjee" on same ` 
'" date. - So. does Bagchi's wire of the grst (cf. wire of-goth). -Subse: 
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` quent p E ‘and still to 1 rage around ‘the : “question. as” to what 
options the defendant would choose “to exercise under the agree- 
ment so concluded. : In the end they made no choice save the’ | 
choice made very ‘soon after they had been given the contract to 


i repudiate all obligation to the plaintiff. With.regard to the promise 


"as to profit share made at tbe end of July I do not feel any difficulty ... 
about holding | that this was and is applicable to the contract secured 
in December, The mere fact that the plaintiff was working through- 
out January and February’ upon machinery and other matters to 
_ defendants’ knowledge proves this, as- much of me work was no 


; part of the duty of a mere broker,” 


"The final question therefore’ is that of the amount of damages 


. upon this head of claim. As the defendaits never offered to, the ` 
plaintif any of the alternatives first specified in the letter of 23rd . - 


June, by the terms of the agreement of 28th: July 1 the basis which 


‘I must adopt i is that plaintiff would have had to supervise the whole 


i execution of the contract for a'2-5th share in the profit. To assess ' 


the future profit at all is.a^very difficult task and the evidence on 
which, I have to do so is a good deal worse than that afforded by 


m the familiar company prospectus. "There are several large elements 


INS 


bu 


of an uncertain and disputed character (a) the amount likely to be 


"ordered- by the Corporation (b) the type of plant to be employed (c) i 


the “cost. to the contractor of the siding (d) their chance of getting 


.the Railway Company to bear that cost (e) the fair allowance for, 


depreciation - and upkeep of plant Ô. the value of the bye-products 
and even (g) the correct figure. of the total Railway fate. Further 


when all: these things have. been ‘taken into account and a figure : 


put upon the average amount which the plaintif, would have received 


annually as the reward of his services, there then comes in the 


“difficult j jury question of the deduction to be made from the present 
‘value of that expectation by reason of the fact that the plaintiff will 
“hot have the work to do and will be free to obtain: other work and . ` 


of the general contingencies of life which make. it uncertain. whether - 
over 20 years ‘the plaintiff would be alive and able.to do-the work. 

. According: to Mr. Maden the amount likely to be taken would 
be about r1 laca of cft., the cost of Edgar Allen plant would be 
about 2 lacs, very heavy depreciation on this plant would have to be 
allowed, worked with-Indian labour it would be constantly getting 


„out of order. The total Railway rat would. be ra-12. "The bye- 


products - ‘would be sold at the quarry mouth for about 3 per hum. 
dred’ cft. Hence i in his view. the contractors cannot with a contract vs 
"rate, ef 19.8 paN to do tnóre than avoid ` R loss even if they do" 


E X "n 


Civi, 
1920. 
Manindra ia Chandra 


v> 
ida 


“Rankin F 


i.. 
` Civit, 
Er S 1930: G 


Manindra. ira Chandra ~ 


Pu 


— E » 


fuk caicinra Caw. JOURNAL, - - (Wot xxt: 


of E 


“not ere pay for - the! Railway. siding. "Plaintif's “counsel... kore & 


E 


QUAM S 


tends in^the first- -place -that -Mr. Maden as Engineer of theIm--- |. 


“provement Trust is not in a. position . to know. much about -the _ 


.: requirements . of the Corporation. — With -one considerable exGepe e: i 


- fion:the. Trust has not made the roads brought into- existence by- 


=Improvetnent schemes. 7 .H& contends. that as regards.. the: past = 
‘Mn -Maden’s - “evidence. turns. oüt to bs hearsay. and i is dis] royed by. 
the : figures i in the actual contracts made by, “the Corporation, - That 


as fegards the. “futyre, the probable. axtention of asphalting: and: thie uoc i 


probable increase in mileage « of metalled. roads his evidence: has no 


f . real basis i experience ‘OT special knowledge. . It is also said thai. 
. the has. rio experience in 1 working, Edgar. Allen's plant and: that : his’. Pg 


.gervice . at. , Bombay .is * not sufficient to. justify his pessimism about. 


QU TE UB n ok way raté, of 12-12 which. he has been given by H, V, Low; and: Coys: ~. 
S j the managing agents 4 et: the- Company: that ` is , really. fighting: t this a 


“+ 


eet 


cum 


case- fora the- -dèfandants-; that i in. cioss- examination he failā to: subs: 
“tantiate it and. that. the real. rate is “asspecial ` rate ‘quoted, in “the 
=“ Raima. Companys ‘tariff which- has’ -escaped attention- "justas T, 


d 


- 


7 Indian labour. „ -Further, that the basis of his calculations is. a ; Rail. E 


think: it: escaped" the. plaints attention in-his letter of,and Febr T : 


.ATY, 1916. RUE Pues GEE Gone ulcus te IUE 


‘Now; I. ám going. to: assess these damages spon be: 4ólloeiug" ^ 
footing which T think established by the evidence,..I think „the = 


= “plaintiffs. ‘counsel ds. Tight. as to the Railway. rate which should Be 

» c taken as 11-8 and not. 12-12. This i is: ` ETO8S | and includes shrinkage ~ 
- and. terminal charges.” I. think that whether ‘the’ defendants were Qr: ° 
-= were not ‘legally. obliged ` ^to “uses ^ Edgar . Allen's. plant, ‘they. were 


` “entitled pis- avis the- plaintiff to make their own choice and án. view - 


of ‘their tender of. 20th. "October. X915 and of the Chief Engineers ^. 


i “opinions they would “have. been, if. not obliged," at. any-raté quite . 
= - wise; . to- ‘decide. ‘to use. it] am satisfied that Mr. "Maden. -has exc : 


_aggerated i the “depreciation and cost of: ‘upkeep—by how much. it zis 
* difficult to Bay ; j but“ in view of his other allowancés I should-take~ , 
- 16 > per: cent. as against hib, 15 per cnt. I think 16 lacs- .of .eft.: : pero 
annum is. the "fair average yearly figure of probable supply durig 
vibe next 20 years. For the bulk of the. bye-product "which: ‘would. 
~ have to be sold inthe open market I think 1.8 i is the fair. figure, .. hd 
2 . The mattér of the Railway siding i isa difficult one.- Undoubtedly : 


~ up “toa: comparatively: late. stage both- -plainti and defendants went ae 


‘on the assimption that the deferidants would, have fo: pay „for: this. 


-Ton assisted siding terms;- Towards the end howevez. they got great 
encouragement to „hope ‘that, for such. a large, contiaeg. tlie: Railay. su 
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would bear the. cost itself, A document was pitt ‘in evidence by: the 
-` deféndants (Ext: "Mukerjee No. 5) dated: 3rd October 1918. covering 
a revised plan and'estimate of 2,23,452, for à siding and serit by -the 


re Railway: ‘to the Lid, Company. I-do-not, doubt its authenticity.but , 


-I am'very suspicious of-it otherwise.” -I have no’ evidence from the 
- Railway Coinpany of from ‘the Managing Agents who procured the 
. estimate, "The route:may or may not be-choseh with: sole reference 
. to "these „Quarries, may or may. not be the only one which the Rail- 


“way Company -were willing to “allow. After all. an estimate hurts E 


nobody and there is no, evidence- as to how tliis one was obtained or 
“that it has ever been accepted. . My opinion of the defendants is 
much' too low to dispose me ‘to take, .very much for granted where 
„proper evidence can be obtained. At the same ‘time the: plaintiff on 
this sort-of- ;bargain has to prove his damages’ and I see no proof that 
- “such a siding would have been put-up by the. Railway free of cost 
'to "the-defendants... For my- purpose it.müst be allowed for. as an 
‘expense, and at a rouhd figure of 2 lacs. _ Subject to these findings 
and indeed: partly i in explanation’ of them I would -state- generally 
- that I think plaintiff's/counsel's criticisms of Mr. Maden's evidence 
are substantially right.: I do not think Mr. Maden knows so much 
„ about the future of Calcutta's roads as he thinks he ‘does and there 
Ed n deterniined teridency to pessimism Which has:to be allowed for 
` in acting on his evidence; and which is not in the least in harmony 
with his attitude at the meetings in- August and September—1914. 
The ‘figures which I-have given above are only figures which limit 
‘in certain. directions the bounds within which -å reasonable expecta- 
tion of profit i is to be confined. - In, the result I am .not satisfied 
that I can | put the fair. figure of average annual profit as higher than 
20,000 for whole 2o-years, though'the.defendants have I think the 
" possibility of.making.a good deal more. This’ meani that -the 
plaintiff for.his work-would have made about -8,000* per annum. I 
_ think that-the right to do thé'work at this figure -for - 20° years was 


` a valuable Tight to the; plaintif and inspite of the fact that he- is. i 


now free to do other work instéad and inspite of the ‘contingencies 
"which i in 20 years have ample room to  materialise. I assess the 
damages. which.a prope; instructed j jury ought,to give him at the" 
figure, of a2, ooo. 


* There will be judgment for the plaintif iörsnooo. -with costs on 
Scale No. 3 “Costs of commissions to be costs in the- "cause. E 


. Against t this decree, thé defendants appealed. yr ee E 
~ Mr. AN, Chaudhuri for the Appellants, "ERE 
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`- Masini. B. D: Bose and B. E Lahiri for the Rent 


- Phe Jüdgments, of the Court ‘were as- “follows : ays u^ 4 
T Mookertee, ‘A. C. J.-:—This is ‘an, appeal from the pM 


. a Mr. Justice Rankin in a suit for recovery of money. . The: ;plain- " 


tiff respondent makes. his claim in connection with a contract dated: 


ie. the 22nd December, 1915, entered: into by the defendants with ‘the. a; 


- Corporation of Calcutta for. the supply , of stone metál’ "The, plain- 
tiff was not & party,tó ‘this contract; but his case is-that the ` 
‘defendants agreed to pay. him; (1) a sum of Rs. 20,000 “if he could ` 
secur acceptance of their offer by the Corporation, and- defrayed, 
„at his own risk, the preliminary expenses in, 'copnection therewitli j 

(a) brokerage at two anpas for every. hundred cubic feet of stone. 
metal delivered to the Corporation during the subsistence of ‘the 
contract, and (3) two-fifths share of the. profits of the: ‘busingas which 


'* was to.be placed under‘his. management for-the same period. The à 


„plaintiff alleges that he was paid Rs..5,000 by. way: of- preliminary ` 
expenses but has réceived nothing under the other two héads. The 
contract with the Corporation was to be in-operation far twenty 
years, and twenty lakhs. “cubic, féet- of stone: metal weré to be 
supplied annually. - Consequently, tie plaintiff would be entitled 
to receive. Rs, 2,500 à year ‘for -twenty years on account of bro- . 
c ketage, "The. prófits are calculated by the plaintiff at Rs.‘ 50,000 - 
;a year ;- on this basis, his Share of profits would be Rs 20,009 a. 


although it was mainly’ through bis. efforts that the “defendants - were 
able to secure the contract; they have répudiated | the atrangément ` 
iade with him and. have falsely. denied that he was. of any &ssist- 
, ance to them in the matter, He accordingly , claims- “damages. ‘for - 
breach of contract, although’ no transactions have yet taken place 
_ between; the defendants and the Corporation ; his claim is for 


pr za early thre lali of. rupees; namely, Rs. 15,060" for preliminary 


* expenies, Rs. 50,000 for loss of brokerage during twenty year 
and Rs. 2,29,398-6- 5 for loss ‘of profits during: the: same . period. , 
Mr. Justice Rankin has given him a decree for Ra. $7,000 jn all, 
with costa ‘on scale No. 3, that is, Rs. 15,000 for” preliminary- , 


f expenses, Ks. -20,000 for brokerage and Rs. 22,000 On account of. 
is- Court; ido i 
not ehtirely - 


loss of profits, The defendants have appealed to 
have disputed the 'claim- as greatly . exaggerated,. 1 
unfounded. --They haye also urged that costs on Scale, No.. 3-should | 


. not have been allowed. ` In our opinion, the appeal must. -fajl on 


, the merits, but the order for costs cannot be supported. 2 
- AS segui d the- first point. rani the- claim ; for brin 
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i year for „twenty - years.. The -grievance of the, plaintiff is “that A 
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expenses," the substantial point ip contioventy - is, whether: the 
défendants agreed to pay the _ plaintiff. a sum of. Rs, so,000 for 
preliminary. ‘expenses or only such sum 'not. exceeding Rs. 20;000 
-*gs the plaintiff might find itactually necessary to spend on accopnt 
' of preliminary expenses. Mr. Justice Rankin ‘has accepted the 
story of- the plaintiff that the defendante: agreed to pay him 
Rs. 20,000 provided the contract was aecured, and thaf a part 
payment of Rs. 5,000 was made, We are'not prepared to dissent 
_ from this conclusion.. ‘In our view, the plaintiff has carried out 
— his: “part of the bargain, and is entitled tothe balance: of the sum 
agreed upon, that is, Rs. 15,000, It has been faintly suggested 


however on behalf of the- appellants that what is euphemistically . 


called-“preliminary expenses” included in a large measure sums of © 


money paid to various influential persons with a view to secure their 


assistance in the acceptance of the tender of the deferidants- by the 


Calcutta Corporation. ` To put thé matter plainly, the imputation is 
that this ‘agreement to :place Rs. 20,000 ‘at. the disposal of the 
plaintiff. for so-called preliminary expenses is against" public policy. 
Now, it cannot be dispüted that, as was laid down in Zedu v. Hira 
Zal (1) and Montefiore v. Menday Motor Company (a), it is contrary 
to publie policy to iüducé public Officers, for money or other 
valuable consideration, to use their “position and influence . to 
procure a benefit. An agreement of. this character holds out an 


KO 


inducement fo public. officers to act with partiality or from corrupt’ 


motives or to bias-them in the discharge .of their- official, duties ; 
< guch conduct, if tolerated, would’ sap. the foundation on which 
official honesty ‘rests and legalise. temptations which would lead 
away from the path of rectitude many an official . who, without such 


indücements, might perform his duty. "These principles are indis- ' 


"putable ; but, in the case before us, the meterials' on. the record 
aré not sufficient to justify. the application‘ of these rules. Indeed, 
.the évidence does not appear .to have been expressly directed to 
this point, for the obvious reason that. neither the plaintiff nor the 
‘defendants would be-over anxious -fo. disclose the alleged secrets. 
The award of Rs. 15,000 for preliminary expenses. must, conse- 


p ` quently, be confirmed. : ` 


: As regards the second point, the plaintiff dained Rs. 50,000 as 
brokeráge at ‘the rate of Rs. 2,500 à year for twenty years. Mr, Jus- 


tice Rankin-has awarded Rg. 20,000 only. - The defendants con-. 


.tend that the award i is excessive, specially as ,the plaintiff geeks a 
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Cim : * decree even before the -first ingtalment hie ‘become’ due. - "Now, Ps 
1920! there:can'be nó doubt that a breach of contract may. take place 


before: the: time fixed:for.performance-of the. contract. has arrived; - 
Asc . where, as here, the promisor-has repudiatéd the contidct. - In: -auche ^ 
H ..  8nevent, the prorhisee' may select% to due: him - for ‘breach ° of the 
"Mookerjee,. A. [^ ES contract without waiting for the tiine. fixed “fot performatice. ~ This 
DD a Ose : - principle: applies whére the contract has ‘to be performed in- instal: - s 
5 renti ; ; in such Cases, the question may arise, . whether. the, refusal 
MOS . .to perform any. -particular part of the.conttact amounts to a repudii- ~ 
cd p tion. ot. the whole contract or note No such” question, ` however; . 
" ürises in the present case, bécarisé the defendants have- repudiated. - 
in. its entirety their arrangement with the. plaintiff. -The point- here 
' consequently reduces to the proper mode of assessmént of damages 
`- in the event of what'has sometimes been called—felicitously though 
perhaps not logically--''anticipatory breach of ‘a contract.” -Lord 
‘ Wrenbury observed in Bradley v. Newsom Sons & Co. (1): = OU 


s The expression ' (anticipatory. breach of contract): is; I think 

unfóftunate. In Hockster.v. De Ja Tour (2), the leading case upon 

this. subject, . Lord Campbell made no use of ‘the expression -in his 

Judgment, "It is used several: times by ‘Lord Esher i in Johnstone v. 

ie ^ Milling Ghi but not by either of his ` colleagues.: “~The words ‘used! © 

E are, of course, immaterial, unless:they lead; in "Course. of timé, tà 
ibus. A ;oan erroneous impression. ` "There can be no ‘breach’ ‘of am obligation ` 

s 1 Ít'is no breach not.tó.do an. act at^ a -time 


qum MN SO s 
Manindra Chandra 


- in anticipation. 
ign When its performance i is not yet contractually ‘due. If--there be ‘a. 


ECT contract to do an act at a future’ time; and the promisor, before’ that ` 
time arrives, Says. that when the time does arrive he will not do^ “it, - 
hei is repudiating b his promise which binds him i in the present, . but 
is in no default in “not doing an act which is only- to be done in thé 
future. "He is recalling” or repudiating. his promise, and that ig” « 

ies oe VE wrongful. His breach i8'a breach of'a presently’ binding promise, i 
| not an anticipatory breach- of ah act to'be-done in the füture. To m" 

E take. Bowen L, Js ‘words i in Johnstone Y. Milling (4), it.ia a wrong“ 

| ‘ful renunciation ‘of the contractual ‘relation into which he has - 

Í entered.. The result is that the ‘other: “party fo the contíact: 

has. an option either to ignore the repudiation or to avail him? 

self“ of it If he does" the “latter, it is still by “consensus ‘of. 
the: parties, and r not by some- FUSCE wana that thé d is > 


ee ae sare : 
"Q) Gorg) iin Cus. 16 Gah rt ^ fissa E. &B. ej. par "c 
"' uo 00 (9) (1886) 16 Q. B: D. 460. Er (4) (885) 16 Qs Be Dy at 473. -in 
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4 Wheré ‘there i is such a breach- by- an TR and positive 


refusal to: perform a contract, though ~ “the performance thereof: is 


w 


"I agreement. Since: the injury is the -destruction of the contract, 


- 


not. yet due, the injured party may, bring - his. action” at once for 
erecovery of ‘damages. ` "The damages for "breach of a contract by 
renunciation thereof before performance is- dug: are measured by 
what the injured party would have. suffered- by. the continued breach 


-of the. other patty down-to-the time:of “complete performance, less 


any./abatement by reason of circümstancás of which he ought 
reasongbly to have availed himself. - Thé &ubstance- - of the matter 
then is that the damages'are assessed, as of the dats! of the breach ; 


nevertheless, they are to-be a compensation for the ‘loss caused by 


depriving the ‘plaintiff - -of the- benefit of the contract as it was 
originally made.. The doctritie .of 'anticipdtory* breach is not a 
doctrine which fictitiously- moves. thé performance ahead to the 


. time of the repudiation, and regards tHe repudiation asa failure to. 


perform the contract. ` The anticipatory “breach ‘takes effect as a 
premature destruction’ of the contract rather than as a failure to 


; perform it in its terms. - The damage caused by such a ‘premature 
destruction i is, to be sure, due to the consequent failure to secure. 


performance ; -but this is a failure to Secure performance -according 


' to its. original terms, that is, pérformancé at the time and place 


when “performance Was” “required according to the terms of the 


regarded: as an article of property, the measure Ë damages“ is” thé 


: value, of guch Property at the time of its destruction’; ‘but since thé 


value of a.Contract will. ordinarily be determined by the- "benefit 
wbich its performance would confer, the exact measure of damages 
upon an ‘anticipatory breach i is in the ordinary ‘case precisely the 
"game as it would be Af the ‘repudiation were Bot “accepted as a 
_ breach and the injured’ party brought. suit, “after the time of per- 
‘forniance, | for the non- performance at: "the. time set. In other 
Words: though the plaintiff.sues at once for an'anticipatory breach 
of the contract, - his damages aro to, be assessed ‘accordi ng- to the 


; cost, of performance,- not at the time and place" ‘of the : breach, but 
at the time ard place set for” performance. ` These principles were - 


, applied, by this Court. in ‘the: case of ilasiram- v. Gubbay (1), 
. Where "reliance Was ‘placed ' "üpoá. "the- décisions" in Roper” v. 
Johnson (2; Frost v. Knight G); Brown. y. Muller U). 
G) (iae t Le R. 43 Cale. .305 3 23 C: LJ. ba 
-(a) (1873y L. R. 8 C. P. 167. = . g sd 
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V 
Now, what is “the position: of the” defendants if the claim for 
brokerage put forward by the plaintiff is. tested in the light of these 
principles. -The essence of the transaction was that the defendants’ 
agreed to pay the Plaintif Rs. 25,000- as brokerage on: account" of * 


Services rendered by!] him in securing them the contract. The ‘sum, BL 


aes 


at 


| Mookerjes, jas, A. C. 7. however, was not payable in 'one instalment. on a single specified ` 
.^ date ; the’ payment was to be distributed over twonty -years at “the - 


*- 


A 


e 


rate of Rs, 2,500 a- year. Ifthe defendants had not wrongfully,’ 
rescinded the contract before the time for performance had arrived, 
the plaintiff would ‘have received Rs; 2,500 annually- for twenty. 


' years. The result of the renunciation by the defendants is that the * 


` -plaintiff has. become forthwith entitled, at his election, to sue- for . 


^ 


damages for-breach of the entire Contract, and the damages , must T 


be so calculated that he may be placed; so faras pecuniary benefit ` 
is concerned, as nearly as possible, in the- position he would have 
occupied ifthe defendants had carried out the contract, The 
qualification that the damages are to be abated to: the extent that. 
' the plaintiff might have mitigated, his loss, does not apply in the 


..Circumstancés of this particular clainí, where a definite sum was `, 


"payable by the defendants to the plaintif'as. the value of services ^ 


E already rendered bj him. : Consequently, the ‘plaintiff is prima 


M 


“facie entitled to the present value of the annuity of Rs. 2,500. fór- 
_ twenty years ; -this may easily bà shown by calculation to. amount _ 
- to Rs. 31,155 or Rs. 28 674: according as the rate.. of interest” is 
assumed to-be five per cent. or six per cent, per.annum. “As the^ 
_ plaintiff has been awarded: Rs. 720,009 only; that, sumi is by no. 
-means excessive. a A j -- 


1 


- As regards ‘the third point, there can be no room: for edo Mr 


„doubt upon | the evidence that the defendants agreed -to place ‘the - 


plaintiff i in charge of the, works for the whole period of twenty - 
. years and to pay him for services “to be rendered, “nota fixed salary. 
-but a shàre of the profits. “Mr, Justice Rankin has. calculated. the 
average annual profit likely to result from the’ execution of. the 
contract at Rs. 20,000 à year for twenty years. Consequently, it 


E may be taken that if the plaintiff had beem entrusted «with. supetvi- 
- sion of the, work pursuant to the ‘agreement, he ‘would have been .. 


in receipt of two-fifths of this sum, that. is, Rs 8,000 a year. The 


' plaintiff i in his plaint- estimated his share of the. net^ annual profits, E E 


- at Rs, 720,000 and demanded as damages the present value of=an: 


.«that,the Tate of interest would be six ‘per cent. per. annum. - This 
, deny # was a greatly exaggerated claim and" “has: -not: been allowed 


pu t 
Ux oe qn 3 * 
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,, aonuity of Rs. 20,000 a ‘year for twenty years on. the "assumption w 
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by Mr. , Justice Raakin; who has pen the plaintiff a decree under i Civit, 

"this head for Rs. 22,000 only.: It'is manifest ‘that the present . - 9m. 


„daimi is covered by. the -principle previously enunciated, namely, - Manind re irs Chan da 
* that when repudiation’ of i à contract by the promisor has been acted 
“upon. by the promisee" who” has, treated the contract as ended; Avi 
«thouglr damages , are to ‘be measured - by -iscertaining. what would Peine 5. 
- have arisen by non-performánco at‘the appointed time, they should ` 
‘be abated by reason: of circumstances of-which the promisee should 
` “have reasonably availed himself: Reference máy, in this - -connec- 
__... tion, be made to.. the’ decision in Hochster - v. De La. Tour (1) 
^ ‘There the plaintiff had agreed to serve the defendant and the 
` defendant had- undertaken to ‘employ the plaintif, as a courier, for . DNE. 
` three months ; "but the . defendant . ‘subsequently. informed him that 
he had changed - his: ming and would not require his services, "The 
(Court ruled that the-refusal of . the defendant "constituted a breach, 
giving the plaintiff an immediate right of. action, - - Lord -Campbell 
“Gy added : "Instead of rémaining idle and’ Taying out money-in ` 
preparations which must be useless, he is at liberty to seek service 
.under another employer, which would go in mitigation of the dam- 
ages to which he would otherwise be entitled for.a. breach of the 
contract.” > -To the same effect is the-decision‘of Cockburn.C. J. ia ^ = 
m g Frost v. Knight-(2), where, after referring - to the cases | of . Danube 
^. Ky. Co. v. Xenos-(3) ; Avery v. “Bowden (4); Reid v. Hoskins (5) : = 
i a and Barrick v. Biba (6), he. added. thatthe promisee who elects to 
tréat the repudiation of the other. party asa wrongful putting an‘end - 
^. to the Contract, may, at once, bring his action as on a -breach of it, 
sin- which’ he will be entitled to such damages a as would have arisen 
from the non-performance of the contract- at the appointed time, - $ 
subject, however, ato abátement, in respect'of any circumstances 
-Which may have- afforded -him the means of mitigating his loss.” 
- The, doctrine recognised in these cases has been n repeatedly applied 
- by thé- Supreme Court’ of. ‘the United States. Thus, in- Pierce Y. 
Tennessee Coal Co. O) it was held -tbat on discharge from, a con- 
^ s tract of - eniplgyment, the party. discharged’ may ‘elect to treat the `- 
contract as _ absolutely and finally’ broken. and: recover in an action 
"the full- value of - the contract to him at the- time of the breach, in- 
: cluding. all “that he: would. ‘have © received i in the future as well as in- 
* _ the past, deducting any. sum that he might 'have* éarned'or that he - - 


^ 


(1) (1853) 2 | EL & Bl. 678. . | Ya) (1872) L. R. 7 Exch. win cl 
(3) (1863) 43 C. B. N.S. sis. ` (4) (1855) 3 EL & Bi. 714- ` 
(s) (1856) 6 El. & Bl. 953%, =i e, oe C. B. N. S 56a. 


a EE p (3899) 173 U. S. x. 


200 U» 33 E. THE CALCUTTA uw Jovyat. = "o. Xxx 


" ra 


: Ovnis. f might earn- ater. "See. also “Riek v. Horst (1): ‘We are not 
" - nio . unmindful that in the- present case, "the, plaintiff was to be paid, noť ` 
* Main Pus ja Chan das -a fixed sálary but & share of. the profits: This- makes no difference’ 
pele <.. inthe application of the. principle" As pointed out by Sir Robeit' . : 
inis ^ 


n a era E Collier, in Comasjee! v. Lalibhoy- (aM quot@d with approval:- by" 
Mookerjeey A. C... Bankes LJ. in Reigate v. Union . Manufacturing ` Co (3),. the man 
X dE ve "who is paid by a. salary i is not’ necessarily affected by the. prosperity - 

oa q^ i - er adversity of the companj.-or even by its dissolution, while: the. 

tum toe E gan who agrees to be paid by a .commission upon.sales, speculates 
ae E to a certain extent on ‘the prosperity of the company. ' -But in princi- 
| E ple, the rights of the two o persons ‘stand o on the same footing, subject. - 


PE 


à 


ve ‘ > s certain; ‘in the other. ‘it is variable and uncertain? In both. cages, 
a x _ “however, there i is, as Mr. Justice- -Rankin has pointed out, the inevit- 
“able uncertainty of life and health. . Consequently, i in circumstances . 


ur 


OS 7*7 Tike these; the ‘damiiges -cannot be assessed with anj .approach' to 
c O* i s . mathematical accüracyc - In. view, however, - of the fact that tlie 2 s 

. ^. Court below bas. assessed the damagés.at less than three years: -esti- 

js "E. mated prófits, we are not prepared N to Bod. that the award i is 


A excessive.” E a RT 
£ “Finally, we “have to consider the question of costs , which have 
been allowed on scale No. 3. - Rule 93. of chapter XXXVI of the _ 
; . * Rules’ of Court; "prescribes the fees: allowed to the attorneys with. 
Eo EN reference. to the importance and: difficulty of the case, and lays down 
i ' (hat unless the class under which the case falls is determined by the 
^; Court, the costs” will be taxed under’ class r.- For the purposes of © 
“the tule, | cases are classified as short causes, ordinaty causes and 
Suede Pel t “important causes. “The appellants have contended that the present 
` - litigation: falls within the -description “ ordinary, causes.” The 
f respondent has not sàtiafied us why the suit should be taken out 'of 
- ^ ` > the-category: of ordinary causes-and classed a5 an important cause, ' 
. ^ — Itis plain’ that the suit does ‘not cease to be -an: ordinary’ Cause, . 
o`z merely. because witnesses are examined at- inordinate length , or à 
"Because the true agreement between the parties has to be spelt out gi. 
IM i of 'a- lengthy correspondence. From 'enquiries male, we? * have 
Bod Sip ee ascertained that till quite’ recent years, orders for taxation `of. costs”. 
p ; under scale No. 3 were, 'as might be expected, very sparingly. made. uc 
diu Pa UN -In the case of Brldeo Narayan v. Serymgeour-(4).° Paul-J.- awarded 
f " costs on scale No: 3 stating that.“ This i is an important case . and ae 


thé plaintiff has been put to much expense and his legal advisers ap. 


Ej 
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i been obliged to exert Jinsia A wad A Òn apes) it 
was. argued that costs, on ‘scale No. 3 should anly be given in vety a 


30I 


Civil. 
= 


1980. 


° exceptional cases. . Norman, C. T -and Phear . Je who heard the Misi 1 Chan ira 
? appeal set aside the ‘order for costs on ‘scale No. 3 and directed ' 


each party to bear his own costs both of’ the original suit-and of the 
. appeal. Norman, . C. J. stated. that: the award of costs on acale 
No. 3 was very unusital, that. such costa were rarely given and 
" éould- only be “given in important: cases. .In the case of Miller. v. 
4 Gouripore Co @). Paul: J: again awarded costs on scale No. 3, 
' “to mark his sense of the grossly -dishonest defence." On appeal 


P. i it was contended that . costs should not have been awarded on 


- 


rt 


"an 


E 


` 
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"scale No. 3° Phear and Macpherson jj. ho heard the appeal 
reversed the decree and -dismissed the suit with costs, in both 
Courts | on scale No. 2. On-the 20th. February, 1883, Pigot J., 
allowed costs on scale No. 3 in the suit of Prinsep v. Cranendurgh | 
+(Suit No. “365 of 1882) for damages for infringement of copyright. - 
It appears that the defence in. that case completely collapsed and 
the decree was made practically by consent. On the and’ March,- 


- "1885," Cunningham and. Wilson JJ. allowed -costs on scale Noy ue 


` and three “counsels on each side, in the suit of Baijnath v. Graham 
- (Suit No.. -5 52 of 1882), and analogous, suits, which were heard by ^ A 
Bench; of two Judges on account of their special importance. Ina 
' case heard. on the Admiralty side of this -Court for 27 days (Zn 


= a the. mattbr 9 Drachenjels (2). Ameer Ali]. on the .3tst „January, 


1900; directed that the costs ‘be, allowed - on the special scale in 
respect of three heads, as in his opinion the fees ordinarily . allowed 
under _ those heads would not be sufficient to indemnify the , Plain- 
tiffs against the costs- incurred by them, The same; course was 
“followed by Stanley J. on the rith ‘July, 1900, in thé suit of Nistarini 
Dassi.v. undo Lail Bose. (Suit No. 311 of 1898) which is ‘reported 
upon other points ; MMistarimi v. Nundo Lall (3) and Mundo Lal 
V. Nistarini (4), :the reason dhsigned for the order was ‘that the 
. fees ordinarily allowed: under three’ of the headings would not:be 
sufficient to indemnify the plaintiff against : the. costs necessarily - 
- incurred by her. On the 24th February, 1903. Ameer Ali J. ‘allowéd 
costs on scale Nö. 3: only with regard : -to enquiries relating to 
- certain items-in the suit of Sarkies v. North German Fire Insurance 
; Co. (Suit No. “467 of 1901) “ Kaving regard fo thè length of the, 
case poa to the other circumstances ;* all other costs were ordered ' 
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- (10). 2S $ B. L; R. p . ; `i, (41960) L L. R 27 7 Calc. 860 (890). 
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: ae Suc bétexed < on "Scale- No. :2. "On: ‘the gth Dicsnibes" 1929». my. - 
igi. ; learned. brother «Mr. Justice ] Fletcher. allowed costs. on scale No. 3 


"un as between attorney and client, to. be paid’ out of the. ‘estate ina. I 
fte «alae! ve" testamentary’ matter ; In, the Goods: ef Daniel O' Brie. Hoyle! v € z 
MDa - ' Grange (Suit, No. .8 of. 1908) ; that, cagé was- : compromised, "but the’ w 
. Mais A. c 3. . quéstion of costs was left to the Court. On the 3rd February, 1919; -: z uu 
E DM - -Rankià J. allowed costs on.scale No. '3 "Jas: batween-. ‘attorney. and ;57 
uM a “client in “the suit of Layalka v. . Solaiman Arif (Suit No, 729 of, ` 
S need 3918)- Because * it was a tricky: case and ‘the. defence was ‘based -;" 
i977 > ^^ “ypon fraud. which "inight,: . for lack of-care dnd attentio?, not have... 
Dm E- been discovered.” In the present case, however, + no rcüsons have: 7 

. been ‘assigned in support" of. the ` ‘order, ‘for the award of costs ofi 
~ : ` goale’ No. 3. It i is obvidualy desirable that - when the. trial Court _ am 
v2 5..7- A’ hola ‘that. -costs. should. be awarded, not as in an “ ordinary;cause? 
m ee E A "But as iñ an |" important: cause," reasons “should be assigned for. what 
Bde TO l äg iv. the “words . of Norman: C. LR à very unusuál course,  Xárely.. 

E us DU `" adoptéd,- . Sucli ‘Btatement Of reasons may ensure that: the order is. 

DART not made Without “adequate consideration, assure: the litigant that . . : 

Totem Y ‘the award, Has hot -bei arbitrarily made,” and. materially assist the œ 
um. f Court of appéal? it in determining whether judicial “disctetion has Or, 233. 
PISO .lias ‘not been: properly exercised: . . The: -appellants “have.srightly. : 
B contended ‘that, in this respect ` at least, the. . procedure should be. 9 ^ - 

ue . &palogóüs to what js followed’ in. England. where three counsels ` oo 
T, 'are alloyed, “only: whén i very special reasons: are ` "established ; Shi... 
PAN a E pe Buller (t) 5 ; Glamarjon  Coüintj Council v. G. W: "Railway: Te oc. 
ni M (2); Peel, v. Londan and N. W.-Ry. Co. (3) ; Wilson, v. Wilson.(4) 3 f 

3S LN Mercedis v.. FK. LA ECO. rox We inust- Femembey that: what: Ser ey 
“come. O ver the origin of costs inight have ‘been, | they are "now. awarded, ` -. 
© ae bs “not as a. punishment of the defeated party but ag à recompense to. - 
oram fuas . the successfull party for'the expenses fo. ‘which’ he had; -been sub-- ^ .* 
ME M. 2 ;jécted, ^ or: ‘gs Lord Coke puts it, for, whatever’ appears. to thé Court -- . = 2 
Er “tó be the legal expenses: incarred by the party. in _ prósccuting. his - | 
"" -* suit or-his' defence, -We are now far removed from the days: "when. 
-2 dec “the plaintiff who failed’ was punished jn-amercement pro fals- g> 
CN clawiore,* and the: defendant, where- the ‘judgment was against fim. p E 
uel di mischt ium  expansis litis, for Aliis. ajo detention : cof the |- 
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ao, (eke vo) (48) Le Rita 5 Ed. 4n Lx say 44895) 1 QzB. at Pu f 
Zo > * (3) (1907) 1:Ch.:807.5-, ^ >> (4). Gotas Re P. c 20. sj E 
` s c Gb Gan sí REPEC, BD 7. ae i i dure n a Tarps er 
ey P *. (Measing "For. his false "claim. je. pie T a v. 
"i ds UE Cae " Mujota set pon sa; person for an an offence tim Rep. Y 
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vo. sxxiny NEL COURT. . 
7 plaints right." ? -The theory. on: which costs are now xad to & 
‘ plaintiff i is that the default. of the’ -defendant- made it’ necessary to 
~ “sue him, - and~to a defendant i is that the plaintiff.sued him without 
cause ; costs " are -thus in the nature. of incidental damages allowed 
~ to indemnify a party against the expense “of successfully vindicating 
his rights in Court and. consequently. tlie party-to blame pays costs 


-'to the party: ‘without fault. These principles apply, .not .merely in 


the „award of _ costs, but also in thé award of extra allowance or. 
' special costs; Courts are authorised to. -allow šuch special allow: 
,&nces, not..to inflict a penalty on- the unsuccessful party, but to 
indemnify the Successful litigant for actual - expenses necessarily or 
reasonably -incurred in what are designated as important cases or 
+ difficult ‘and: extraordinary cases. ~The ` object ‘of the provision 
- . plainly is; not to give exemplary. damages: Or, smart money by way 


of punishment to a -party-for uhsüccessfully „bringing a difficult or 


-extraordinary action, nor-to enable the- successful = : party: to make 
anything in`the way of gain or profit over and above the expenses 
` for maintaining or défending. such an action.’ The object and in- 
: tention of the special scale is to enable ‘the successful litigant to 
obtain indemnity for bis expénses in very special or. unusual circum- 
“stances, which would not -be covered by the- ordinary scale prescribed 


for ‘all „actions (other than short : Causes). -It is manifest.that no - 


„rigid deficition of an important cause can-be framed ; this much is 


+ Clear: that the character of a-casé cannot be determined by any parti-. 
(PB ~ cular-phase, of it, ‘but various factors, such as the ‘difficult - and com- 


-plicatéd nature ‘of the ‘questions of law and fact involved, the large 
"amount in contfoversy, the- length of: time consumed in the trial, 
and like matters. must be- taken into account, not separately but in 
‘the aggregate, - Finally, apart | Trom all this, it must, be remembered 


..,. that even though a case'may appear important. Or. difficult and ex: 
' traordinary,» the. Court, is: not: : bound to- award c costa on the special 


^scale..... me D ee X c5 x 


. The caserbefore | us ‘cannot, ‘in our opinion, bé rightly “regarded ` 


2 


a aa “i important caüse" which can be differentiated on-any sub- 


> ‘stantial’ grorind from“ the typical uit “for~ daniages. “for -breach of 


! tóntract Of. service.. On the, other-hand, we cannot ignore the fact 
that ‘the claim was grossly exaggetated and that the amount awarded 
. to the plaintiff is less- than ‘one-fifth of the sum Claimed: by him; 
indeed, if.he had been moderate. and reasonable in" his demand, 


it is by- no means improbable that. the opposition might pare been . 


. less strenuous and the litigation legs protracted. , 
QU The result i is- that ‘this oppa ds. pieg in pur and the decree 
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instead of scale No. $ As regards ti this appeal, we direct that: each’ , 
] paity do bear his 6i own costs. ` . ] i 
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“CRIMINAL REFERENCE: 


dor Mr. Hise Walmsley, and Nawab Sir ' Syed Shams-ul Huda,’ 


E 


CERÉM, Judge. | 
EMPEROR ~ 


- t 


pu 


NANT! KUMAR BANERJI' AND ANOTRER,* 


, Beldence, admissibility of Confession by accused brson Fa encouraged by 
- police officer—Offer of pardon—Accóniblice,. evidence ofe- ; 
-A confession made. by an "accused person: -under fear, Which was encouraged e ^ 


r 


2 


^ by a police “officer ina subtle way in the hours,that elapsed before the accused 1 


Vans the Magistrate, i is inadmissible i in’ evidence. 


el. accused made 1 an incriminating statement before a Toraen aud 
Aa application by the accused for bai] was abruptly refused 


was ERE to jail. 


` 


M 


at the instance of the police: ; Then there came a sudden change and the, 
ticcused was released on nominal bail and thereafter thé, accused made himself “ 
useful: to the ‘police by pointing out various places and in other „ways, : Subse-. 
s quently he-made a second statement before the Magistrate much more detailed than - 
‘the first and just the sort of statement that. A police like to have from a man, who . 


is to bè used as an approver : 


T. 


Held that under such ciecpmstancos it was difficult m" believe that the accused. 


e 4. 


M 


not given to :understadd that a pardon’ was going to be offered to him.. 
"That the second statement made by the accused was inadmissible i in evidence. Be 


* 


H 


' A confession made by an accused person on an inducement by a police officer 
^ that he would be offered a free pardon, is 


-+ (The evidence of an accomplice, if suspicious, requlres corroboration. 


Reference by Sessions Judge under section. ‘307 of, thie Code of 


, Criminal Procedure. ' 


- a 


inadmissible in evidence. 
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* Criminal Reference No.. 1 of 1920, hr R. Ficas Ea ati Sese 


ions Judge ot Howrah. 
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Charges of fügen. and conspiring, to forge- currency notes. , 
Á The material facts appear. from. the judgment of Walmsley, n 


F ` Babus Dasarathi Sanyal, Manmatha Nath “Mukherjee, Debendra 
o Nath Bhattacharjee and Bibhuti Bhusan Lakin for the Accused. 


Mr. Gibbons K, C. (Adoocats-Genéral), Babus Bankim Chunder 
Sen and Beni Madkab Chatterjee for the Crown. Kur du 


wu da OU eA Y 


f N ONT ate 
+0 The judgments of the Couit v were ‘as TA 3 - 


t 


fe 


Walmsley J. The : accused persons were - ‘placed on their trial 
with four, others ‘before the Sessions Judge of. Howrah upon charges 
of forging, and conspiring: to- forge,» currency notes; The Jury: Was 
* usianimons - in acquitting ‘all the accused persons, and the learned 
` Judge accepted their verdict in regard | to the other four, but referred 
~ the case as against these two men to this. Court under the prove 
sions of- ‘section 307 Criminal Procedure. Code - -s 
., 4 short account of the incidents leading up. to the trial will help 
. to make thé case niore - intelligible. . On'-March 18, 1918, a forged 
* currency note for Rg, 5'was' tendered and accepted at Bagnan Rail- 
way Station, a station^ór the: Bengal Nagpur Railway. "When it Was 

found that the note was spurious, itwas sent to the Railway Police, 
, and later Sub-Inspector, Pannà"Lal Roy of Bagnan Thana took-up 


"` the enquiry. On April r, 3918, . Panna Lal searched the house’ of 


the-accused Anant. at - ‘village Chandbag " and found two five rupee 
notes; one of which’ was- forged. A man named Shibkali Chatterjee 
. had given to Panna Lal the information: which lead- him to search 
Anant's -house on April 1, and the'same man „handed over to him 
on April 16, a post-card, marked Ex. 1r, which is, said te establish 
B. connection between: Anant, and Dhiraj. On "April 19, 1918, 


] Inspector Darpa Narain Singh | was placed in charge ‘of the inves-.. 


tigations It is not necessary to follow all the details of. his 


"n ;proceedings,. but it may be remarked that by the time this trial ' 


was begun; the police were in posséssion. of nó less than 84 forged 
^ notes. of five Tues each, all taken, ` -according to an expert- from 
^ the, same block. “On January 27, 1919, -Afiant's house was 
. searchéd' a, second: time ‘by Sub-Inspector Panna . -Lal Roy and 
‘this time the charred fragments of some five- “rupee notes are said 
` to have been found. - Anant was arrested and taken to the head 
. quarters ‘of the subdivision at Uluberia where he made a statement 
‘on the following day. He was remanded to custody, but released 
on bail òn February 3 and on ‘February . .13 he made a second 
‘statement. n In the interval he is said to have, given information 
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Camas 7 to the police on “various points: “For ‘the present: those. are. » the 
adio ; _ principal points. in ‘the story against, Anant. ; daos nes a S 
s Emperor b NE -Dhiraj "Chandra "Pals family ‘house is at a. village called, 
JE = ` Bhowańipur, buthe i is said to live. ‘generally at the house :of. his : SR 
Wilmsley, 95 . fathier-in-law. at. Bhadreswar. A search was iade of that "house . f 
ae i on January 27, 1919, without result : then a second . search was ~~. 
QUE a gee ds * made on February" 5, and' this time it is said that’ inside ‘a. box . 7 
LES. vies -7:- * were found some pearls wrapped in a piéce of. paper. ‘similar. to the | 
EEL Ee -` paper on which ihe forged notes were printed. Dhiraj, it may-be ~ 
~~. 77 ^. . “noted, was not present:at this 'séarch. "Then, a$ the. resült-of- the = 
oe Tod information: supplied: by- Anant, the , Inspector traced ^a man 


E - . named Lakhan, who: had served: in. the house ‘at "Bhadreewar; *o 7. 

77 ^ 7. his homie in Orissa; . This Lakhan” was: brought -to Calcutta, where e » 
"s... +79" he made some. disclosures. and’ on March 77, he showed tö the.” i ^t 

|. ^" police tank into which the press -had’ “been - “thrown, -ind on ‘the , 

an morning of ihe 18th the: ‘component ‘parts ‘of à press. weterecovered ` 

-from the: tank i in: “the presence of. -witnessés. - Those: are He ;salieht . X 


E CE ` "points-in'i the story against Dhiraj:’, oe PUN 


ENS < Both the accused. say zthat- they- “are innocent ‘of the chargés n 
Fie a, “_ preferréd against them. ` Anant does. not. admit that, the charred | 
HN _ fraguients were found i in his house on January, 27 he! ‘urges thát. 
UNS V - the statéments said-to have been made by him are “not admissible ; H 
poe a a : and that ` the- evidence given by: Lakhan is the. evidence, of àn 
^ ‘acconiplice’ and: unworthy of credit: . Dhiraj says that he- knows ` 
f on ~ nothing: about. the “packet” of pearls; and he’ does not. -claim the-~ a 
om Ti . pearls ; ` he: denies. having any correspondence” with. ‘Anant ; hë’ 
Sd i - also attacks the ‘evidence of- Lakhan, ‘and he says he is: zin no way » 
pe ot "responsible ‘for what. was found in the. tank..’ He’ also pléads “that 
(0002 -thcat the time when the notes were being forgéd—the last quarter” ot’ 
ui Jp j=he was ‘laid’ up with:a broken leg at “Bhowanipur. Sa E 


. [ovg Before dealing with the evidence. I may. note that the ‘expert's 2 
BAS e eerie Tende is. not challenged. „Thè police are in possession . of & 27 
l . large i number of forged. notes, all having. ‘a. common origin, and. - 
Nc o «the chatred fraginents are fragments « of forged notes similar to the ` aie 
IPM “uninjured; forged notes. - These facts of course do not in any: way - 
wo tes .. - affect the ‘accused. “One other fact to. ‘be: mentioned is that the . 
E UE forged note.. “found in Anants,house in March, © 1918, is of ‘the de 
xb E uot ur . same origin. "That by. itself proves. nothing more: now than. it did, 

asi v ‘in 1918 ; but it will, become > significant if ‘ite proved. that: ted. 
: months fater h he. Jad five or more - similar. notes in his possession. ^ 
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- iia evidence against Anant must be ‘the, house search that - took, CRIMINAL. 
. Place on January 27, 1919. ^ ;. -< O "192. 


. * The witnesses to thi$ search are the. ‘Sub- „Inspector. and Rajani 
y ". Kenta. Chakravarty and Harihar Chatterjee ; Prosecution witness 
I5 also signed the search list,, though be? was not present during. Anant: 
the search. -One Shib Kali Chatterjee ‘also. signed the search list _ We/msiey J. 
and. was: present part of the time, but he- -has-not been examined as. - gu 
a witnegs-and is not to’ be confused with the’ other man of the. 
same name (prosecution witness "5 . This evidence has been. 
“criticised at great length. -The. point. which impressed me most. 
was. this, that if the:story is true," Anant ` must -have. tried’ to burn 
the forged. notes directly after.the arrival of the police,.and it’ seems 
surprising that at such.an early. “hour- in*the;morning no one : 
-. , Caught sight of the blaze, but as the "walls are ‘solid if the door 
: were shut in time the light might have-escaped .notice. ' There are . 
, no doubt discrepancies in the evidence : but the charred fragments 
were undoubtedly brought out of the kitchen and placed on a mat , 
outside... The witnesses are, perfectly- clear on that point. They 
also say that the persons of the Sub-Inspector and of the witnesses 
were searched. The long delay that took place before Anant’. 
was marched: off to the thana is easily ‘explained by the meticulous 
care with which the fragments were detailed in the search list. The 
result of the evidence to my mind is that we must either believe 
that the fragments -Were.found as they are said to have been found, 
or we "must „hold that they were cunningly introduced into the : * 
. kitchen by the Sub-Inspector.. The first of these alternatives “is, I . 
think, proved by the evidence. The second involves overwhelming 
difficultiés, namely that’ the intended fraud. must have been dis- 
covered when the Sub-Inspector’s person was searched, and that » 
Anant would instantly have denounced the Sub-Inspector. The 
second of these difficulties is the greater: Rajani, Harihar and 
Manmatha are not hostile to Anant, and the question was, not 
, put to them, The Sub-Inspector also was not asked whether he ‘ 
” had gone to the house with the notes in his pocket; nor whether 
‘the accused had at once charged him with fraud, Lastly . there is 
the statement of the accused: he was asked ‘by the committing - 
- Magistrate on June. 26 whether the fragments had been found by 
the Sub-Inspector in his ‘oven, and-his answer.was “ Dardga babu 
a" -hatakgwli hagas paiyachhilen ; 7e fuhraguli taha- nahe" He said 
nothing further to the Judge: "These words can only mean that 
the Daroga found some 'pieces/of paper and then substituted. the - 
: charred notes, but that is not the defence suggestion, - de ! 
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Canta $ l Cay conclusión i is- that: the charred fragments of forged five rupee, E AT 
^^ 739295 7e notes: were. found in: Anant's kitchen in the manner ‘alleged: . BM is.- 
ee, . ` his Xitchen,, and’ lie is the: only male inmate - apparently. es " 
uL . l Ther we” conie: to :the stítement iade-by Anant before e"  - 
“Anan an bg ` 


“Mi. Rahman or. thë followidg, day. . The objection ` -taken on “this ` : 
` Walmsley * : -statement. is that it was made under pressure,- and “the -pressure is... 
e mel c " said to consist of a- threat” by the Sub-Inspector: to. put Anant's-. 

dq un .-Womanfolk.to troübJe.. I think it must be held on. the prosecution: M 


a 


"+. evidence that the: Sub-Inspector spoke unwisely,. but I cannot^ = x 


E a i ^ believe that | & mañ of-his experience was such a fool as to’ “use the i 


2: words" ey ijja haribo ” in- public." ‘The position, hówéver, was that- AE 


$c " unléss. Anant- &lioulderéd the  résponaibilitj,' all who: were. in ihe ae 
ee E house atthe time of thè “discovery might be accused, ‘and: the only. E 
other- iminates were: his Wife and mother. '- i think: that fear. may- e d 
“have ‘worked’ on_the mind of Anant; "and. may, have -been ` en i 
Bio d. PS couraged. by ‘the Sub:Inspectór in a subtle. -way^in the" hours that- 
7 . ' elapsed before. Anant reached the Magistrate. In that view, F 
|. 2^ 7-5 think thatthe atatement ig not admissible; | "The second, statement -- 3 
SH x ee -again is said to be inadmissible because it résulted from induce- ` 
2 57a f ment. by the: Inspéctof -and Sub-Inspector. Shortly ‘stated, the, . 
we i a Caso is that. “Anant :Was led to believe that he would be^ Offered a: 
:o7 7^ free pardon , ard. examined asa witness. - -The evidence has been 
cee ~ discussed elaborately: but I think: the matter may be disposed - of 
RA 2 in afew words. -After the- statement ` on Jdnuary a8; Anant was . 
TT ee” ‘Sent to jail :- an application for bail- -was refused" abruptly; and at.., 
the in&tance of the- police. - Then came a. südden change’ Anant ' 
“> was released on Febrüary- 5; ‘on nominal bail : | he.went to Calcutta 
^ with Darpa ‘Narayan, he: ‘showed. the Inspector—it i is said—Halder's . 
20$ ‘shop’ and other places, i in fact made himself- thoroughly useful; aud. - 
Pima e "on February r3, be ‘made a second statement much "more ~ “detailed : 
"YS 2. tham the first, just “the sort of statement that/thé police like to “have 
. from & man who isto-be uséd as an approver.’ It ís"difficult to 
ae ae . believe: that i in those ten days he was not given to- understand that | a 
Quse ae ee pardon was going to be offered to hidi on the condition that. he 
re BT. _ betrayed his friends. ~- Iù my opinion therefore" the second state- : 
>o 7*7 - o gent made by. Anant must also be rejected as inadmissible- I — 
77S C 2 o may-say in passing that the omission to. examine the pieuder. E 
.Prabodh Chandra: Chatterjee seems matter for regret ^^: 4- = 
. --With the confessions-or statemerits ruled out of ‘consideration, ^ 
" — "there remains the evidence of Thandaram ;and Kedar,: the. two ~ 
` `- coolies, and ‘of Lakban Jana. "The evidence of tlie coolies doses dio. 
value’ ui the- ERU of.the second confession, aud think it: unay - E: 
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be ignored; "Latham -says | ‘he was, adoi a^ a servant iu Qhe — CRHINAGS 
house of Dhiraj’s father-in-law at Bhádreswar, -and he. describes the ^ ^ 1920. 
-  éctual making of the forged notes. < His evidence is assailed.as. .. Rinnert 
* being that of an accomplice or at'any rate no better than that of an i 


accomplice.” If his story is true there can.be no doubt that he was iem 

_ placed i in an extremely awkward position, a position which ‘would Walmsley, 5. 
(be ‘embarrassing : even to a man of scrupulous intàgrity. . But that 

` fact-does not release-him from the suspicion that “must attach to a 
-man who- sees a wrong. act done, and. "holds, bis. peace for many 

months, and then tells his tale without any "signs of reluctance. I 

think it would be dangerous to say that his evidence is free from 

? i taint, and therefore I hold that it needs’ corroboration. Another 
point against him is that since he was brought back from his home 
in Orissa he-has been living under the same roof as the Inspector, 

, and it is the. Inspector who secured him his present employment. 

.. Those are facts which render-it ipod that Lanan is anxious to 
help” the -police.. 

' The result of ‘this consideration of the evidence i is that while I 

hold i£ proved that charred fragments of forged notes were found, - 

- &' gs alleged in the house of Anant, I am-unable to hold that his 

. share in the manufacture of the notes has been established. - 

; . Turning to the cage of Dhiraj, the evidence is that of Lakhan 
‘Tana, supplemented. by the finding ofa press or parts. of préss near ~ 
his house and- ofa piece ‘of paper in his house, and the correspon- 

_ dence with Anant. The. statements made by ‘Anant must .be 
* Jeft out of account entirely. ` Of Lakhan I have already spoken: he - 
needs: corroboration a8 against. Dhiraj just as much as against 
Anant Now. there is no reason for doubting that parts of a press 
wére found in a tank closé to the house where, Dhiraj was living- in Y 
. :Bhadresswar: but the tank is accessible to others, and it seems that 
` better hiding places might have been found. -The' paper in which 
the pearls were wrapped gives rise to suspicion, but I doubt whether 
more can be said than that. As'íor the correspondence" with’ . 
Anant, the most that can be said of it, is. ‘that it are a certain 

‘fneasure of intimacy between the two-men. — „o - 

The ‘result is that as against Dhiraj I. think that the. seai is 
inadequate : it raises grave suspicion but nothing more ~>: 

E In my judgment -the verdict. of the jury should be endorsed 

except i in regard to the charge under section 489C., against Anant. 

I -think the” attention ‘of the jury -was 80 much absorbed: in the- 

charge of general conspiracy, that they overlooked the fact-that this 
charge rested on the evidence ofa few witnesses, whose evidence js 


* d 


7 a2* a 
e ? - ; 


S 5 


. $ . ` Sup nme e- 
n . E .* 


i : e ` | E 
. “THE CALCUTTA LAW JOURNAL Mà XXXIL r 


A <2.) e Í 


7 CRIMINAL, Um wholly ‘unaffected by tbe criticisms to hich, ‘the ‘other evidence is 


H 


3920." 'opeh, I hold that the charred’ fragments of forged notes were i 
rapes . * found as alleged i in the possession of Anant, and from. the circum: 
Dee stances: already set-out it follows that he knew them tó be forged * - 
Anant. | 
Mor and intended to. úse them as genüine. € OC 
Walmsley, F - 
gee, ^ "ph result ‘is, while Dhiraj is acquitted c on all chārges i in accorde -— 
P ke ' ance with the verdict of the jury, Anant Kumar Banerji is ‘convict: - 


> ' 'ed of the. charge. under section. 489-C., of the Indian Penal Code; 
, and acquitted of the other charges under section 489-A. Anant . 
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"n Tax, assessment ofi Bengal Municipal. Act au B. c. of 1884), Section $40 : 
E nm e Gi rcumstances and | property 1 Means and property” , within Municipality 
22 hooo, om Mean and property,” méasure of—Test. A prep M 
Nem zx Labs z . For the purpose "of assessment of tax ande? clause (a) of section 85 of.the 
M zt ‘Bengal Municipal Act, the Municipality cannot take into account the “circumss | 
S - tances and property?" of the assessee outside the Municipality, but must restrict 
e -itself to the “ circümstances and’ property,” that is, the “ means and” “property "* E 
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* Appeals from Appellate Decrees Nos. isor, 1x93. and 154 of 1919, agalus 
the, decisions of A. J. Chotzner Esq, District - “Judge of 24-Parganas, dated the” 
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* Suit for declaration thai a tax "asiessed: “by the Municipality u upon 
the plaintiff under section 85 of the Bengal Municipal ‘Act, 1884, 


was in contravention of law and yas null and “void. 3 


The inüteHlal facts and arguments appear from the judgment. 


Babus Sarat Chandra ‘Rai Chowdhury, Panchanan Ghose, 
Ramendra Mohan Majumdar and- {ndu Bhusan ud for the. 


Appellant, ' RS i 


Babus Jogesh Chunder Roy and  dnilendra, Nath dij Chow- ` 


dhury for the Respondent, eai 
“The judgments of the Court wete as follows :— 
-Mooker]ee, A.C. J.—S. A. ‘No, 1501 : . 
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à This is an appeal by the plaintif i in a suit for declaration that 
. & tax assessed by the Taki Municipality upon him under section 85 


of the Bengal Municipal Act 1884, is in „contravention of law and is . 


consequently null and void. 


4 The Court of first instance upheld the « contention of the plaintiff. 


Upon’ appeal, that decision has been reversed by the Distri:t Judge. 


The, determination of the questiag in controversy depends upon 
the interpretation of section 85 which provides for the imposition by 
a municipality of two classes of taxés, namely: “ (a) a tax upon 


persons occupying holdings within the ‘municipality according to 
. their circumstances and property within ‘the municipality :” and | 
(3) a rate on, the’ annual value- of holdings situated within the 
_ municipality.”. The tax in the’ xcd case has been imposed 


` under claüse (a). : 
The’ contention ‘of the pere is.that. the assessment has been 


2 


made, Accotding-to. his circumstances and property, wo? within: Dub 
In our opinion, the facts found leave no 


outside the municipality. 
room for doubt that this contention is well founded. 


The appellant has been assessed on.the basis of a valuation of: 
his circumstances and property -at the'sum of Rs. 1,440. 


But it is 


plain’ from ihe facts set out in the judgment.of the District Judge 
that he could not have been assessed on the basis of a valuation 
exceeding Rs. 250, if his circumstances . and property within the 
municipality were alone taken into accotint., ‘He holds his family 


dwelling housé in Taki jointly with his: SERENE, and looks after the ` 


property. *- 


The family ‘of- his “son., who i isa Deputi. Magistrate sometimes ‘ 
e lives‘ with him. He and his two co:sharers get ‘Rs. 650 as the net 


income of the property within the municipality ;. this gives him 
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E 220. ET: further aiia ‘that. his. circumstances "within: tie 


`. -assessed kim ón Rs. 1,440 by taking into account his. circumstances ` 


E ~ münicipality- are worth 'another Rs. 3o; "But the municipality ‘has : MAN, 


. outside thé "municipality. -. „The question is, whether the municipale. e A: 


dm Was competent to ‘take süoh circumstances: into account. 
~The: argument for -the municipality in substance is “that for... 
rq an Assessing. body will-consider tlie style of. ‘ving 
of the asses within the üiunicipality which they control}, On the ` 
“theory that a- man’ Means can ordinarily” be "fairly and” -fehsonablj -- 
E s upon & consideration “ “of-his. mode of. life. - ‘Tt is manifest - < 
~ that this is‘an unsound basis for assessment, and’ i the: claim. of” 
‘a municipality ‘to make a: assessment on these ‘grounds. were “upheld, ^ 


RU we. “should , „have to omit- the. words “ within the- municipality ” from” Ti 
clause” (a)... Te tiiünicipality has argued in effect. that clausa [2 e x 
x “has the i gama effect’as.if it hada tight to-impose a tax üpon: persons Zo 
Tici ‘occupying. holdings within the’ Municipality - According to their cir” fe ies 





- Cumstances and property, irrespective” of, the - -place where’ these - 


; put for&atd.in the case of Chairman of Giridik Municipality Nec 





- ` circumstances - 'and property might exist: .-A' similat contention was B 


sarik Chandra: ` Mosumdar We ‘There thé. question arose whether. 2 d 


“the resident was to bé taxed oñ what he got or. on what.he spent: iv. 
the -muricipality, It was held that the measure of his: liability- was 


wa 


- what he got. and not what.’ he ‘spent: "within: „the ‘municipality. - na E 


that- case, the: contention . was, put forward. that the tax should be: 
“determined on what he spent iu the municipality fer the: “purpose.” of. 
`- feduction ot- ‘the assessment.. .In the present. case, ithe same teat - 


5 ' has . béen applied by the ‘municipality to increase the amount. of the- 


at Mt 


~ Assessment, because- here the.’ appéllant ‘spends more: within. the. is 


funicij fiy. that what -his property and citcamstanices within the , 


Mpa v. Srish._ hands Moiumdar G) acteptéd-as cortect - ` sl 


_-the-rule aid down i in | Kamishtwar Pershad v, The Chairman of. the : 
- Bhabua. Municipality (a), "namely, that an. assessment of tax under’. 


got 


 dlause. (a) of section 85.of the Bengal Municipal Act made in’ con-' SM 


V sidération of the 'assessee's “ circumstanéss ‘and’ property." ' (altogez ` 


c ther or partly) outside the local limits. of - the municipality _ is. úlira.. 
vires and illegal. This Court -was 'again- - invited to consider’ the * 


' same point in the: case “of: Deb ‘Narain Dutty: Chairman; Baárui-: "ern 


Los Municipality G)- where ‘Sir: Lawrence Jenkins Cj. pointed ` 


- G) (1908) 1- L. R. 35 Calc. 859; 12°C. WeN: 709; I L. J. Suec M ES as 


(2). (1900) I. L. Re 27 Calc. 849. RAT e 


EL LR. 4l Gale “168.5 res w. eN 1230; p 19- e i 4 205, e 


kj we a E NEN oe P 
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out that the word © circumstances ” ' in'sectión ” '85. is equivalent to 7 


“ means n and that the assessment under that section must. be made 
according to the means and property" within. the municipality ; ` 


^ other words, that for the _purpose of ` assessment the means d 
= property outside the -municipality- cannot - be „taken - -ihto. account. 


be 


^ to,what the legislature intended. 
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T HU Xu ee ae ^. Appeals allowed. 
(1). ney TE L. d 379 yaje Ww. N. 475- zs Ex E . 


.This principle has subsequently been Spplied i in the case of Chair: 


man, Rajpur Municipality ve. Nagendra, Nath Bagchi (1). We- - 


are clearly. of opinion | ‘that the construction. which ‘Has, been uni- 
' formly placed upon, section: ..85- (a) during ‘the: last- twenty years 


cannot be- successfully questioned. .: -That interpretation is that, 


for.the purpose of assessment the municipality cannot take into 
account the Circumstances and property * of the assessee outside 
the municipality, but must restrict itself to; ‘the: EL circumstances, and 
property,” that is, the’ st means and property’? within the munici- 
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pality, and, further, that toi measure the means and. ‘property Within -- 


‘the municipality, the test ig, not what i is Stent, but, what i is- earned, 


> e 


, Within the municipality... ENSE 


-On ‘behalf of the responderit. inunitipality, th e entation has’ 


been finally put forward that this- interpretation, : (which' it is not 


. dispüted is the well recognized construction) is likely to. embarrass - 


itin their work, That is plainly a matter. which the Court cannot 


take into ‘consideration, where ‘statutory provisions have to-be con-. 
strued. Itisclearly a question of policy for~the- legislature to. 


_ consider, whether: the tax should be based upon circumstances and 
praperty. of the individuals concerned, irréspective of the place 
where guch. ‘circumstances and- property. exist, -Or whether in the 
process . “of assessment only such portion of the circumstances and 
property. should be taken into account as lie within, the municipality. 
The plain language of the statute leaves no room - for argument ‘as 
The result is that this appeal i is allowed, ‘the decree of the Dis- 
trict Judge set aside and that of the Cou: of first instance restored. 
"his order vill carry costi both here-and before the District Judge. - 


P The sanie order will be made i in the other t two appeals which 


are accordingly decreed with costs," < 


`, Fletolier, J.—i agree. s LM : 
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z  Phasuwr : Atkinson; Lord’ Phillimore, Sir John Edge, and 


“Additional Judge ‘of the District Court of. Mage. - - cH o 
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HASHIM; (EBRAHIM METER anb ANóDER 200 8l 


EC APPEAL, FRÓM THE. Court: [OF HR Jupiciaz. Cowwssioiin D 


: _ OF ' Urrkn Burma]. ne T Tm E 
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_Tafants Mia iir asia note executed by initan. on. hoste behalf. m i 


* “Counterclaim by pérson. not a ary Ww "init Civil Procedure KCN (uer 


- of 1908), O; ER: 6, ae are ee 


A ininor’a contract i is void and not. Seas voidable, as hei is gt ‘competent io: EI 
“contract. "A suit òn s,promissory note éxecuted by à minor, tbroágh. his alleged . 
guardian is not maintainable :7 Mohor? Bibi: v: Dkurmodas Ghose; e) aud: 
E Sarwarjan v. Fakhruddin Mahofsed Choudhury (2) followed. - BE MIA 

A coünter-claim bya, person who is snot: a defendant. in the ‘sult is not mains” 
"tainable, xe s : Due, ES mg 
im Appeal from a decis, dated: he 16th Agi 1916; ma the - 
_ Additional Judge of the Court of the Tudicial Commissioner, "Upper be 
"Burma, affirming a decree, dated . the; roth August, , r9ra, of the a 

, The material facts are stated i iñ their Lordships’ judgment. 


Sir Wiliam Garth, (and J. KE: Roy) for the Appellant : ' Accord--. 
-iog to the Board's ruling in Hnit v. Po Pu (3) the plaintiff, vendor, 


- was not in default. It is admitted ; that the suit on the’ ‘promissory - 


wl 


note cannot be maintained. A person who is, not. deferidant in- ‘the 
suit cannot counterclaim. The coünter- claim ought,to have been 
‘dismissed, - i : v : i i 
- Kenworthy Brown: for the hespondents In Hnit v.. Po Pu Gi 
~ the vendor was not in default. In the present case the vendor is in 
“default as he had no title at thé- date fixed. He repudiated . the” 
, contract: Stickney v. Keble (4). It is true in this case the vendee 
‘did not give the vendor notice td: complete within a resonable“ 
time. , If one party by his delay refuses to-complete; it amounts to a 
repudiation -Howe v. Smith (5) per Fry L. J, The nature of the“ 


a) (1903) L-R. 30 I. A. tiks 1. Le Re 30, Calc. 539. fe "a 


(2) (1911) L.^R. 49 1. A. 6; LL. Re 39 Calc. 332; 15 C. Li J. 69.— E n 


(3) (919) 31 C: L^]. 87. ^ *. (4) (1915) A. C.«386 (400). , ioc 
(5) (1884). 27 Ch. D. 89 (99): ` XC OE 


x 


' 
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RC 


A pun is such that time is "RS the essence of the contract : -Chetty 


Em 


V Servai (O) referred to. - 
t Sir W. Garth replied, = 0 00 ES 
"The judgment. of their Lordshiperwas “delivered by 


-o Sir John Edge :—This is an appeal from a decree, dated thé 
16th August, 1916,.0f the Additional Judge, of the Court of the 
` Judicial Commissioner, Upper Burma,’ which affirmed & decree, 
' dated the roth August, 1912, of the Additional Judge of the District 
Court of Magwe. Maung Po Ya and his wife Ma Hnit were origi- 
` nally the plaintiffs in the suit in which this appeal arises. Maung 
Pò Ya has-died, and Ma Hnit on- her,own behalf and as his legal 
representative has brought this appeal. , = - ., 
“Maung Po Ya on the 24th -March, 1909, by an agreement in 
writing contracted to sell to Hamed Ebrahim Madari an oil-well 
No. 2076, at Natsin Quarter,. 'Twingon, for Rs. 40,000, of which 


~ , Rs. 5,000 weré paid as earnest money, Rs 15,000 were to be paid 


at the expiration of 45 days from the-date of the;agreement,, and at 
“the expiration of such 45 days for-the balance of Rs. 20,000 and 
interest theiéon,-Madari was to re-mortgage for a term of six months: 
to Po Ya two-oil wells as security. The earnest money . and the 
Rs, 1 5,900. were paid by Madari to Po Ya; and it was subsequently 
_ arranged between thé parties that instead:of . the mortgage Madari 


a “should give, to Po Ya a promissory note for Rs..20,000 and interest 


thereon, In pursüance of that Arrangement, Madari on the 7th 


^. May, 1909, gave to Po ‘Ya and ag Hnit the florii promissóry - 


a note MEE , = = — a 
I g 2€ Yenangyaung:” ad E ` 
wh ^" The “7th M May, 1909, | t 
T |o. 0 “The 4th’ Waning of Kason, 1271. 
'5 Rs. 20, ooo. a. fe A - 


- '" On demand we.the undersigned / Ali Hashim Meter’ and guat- 


- dian,- Fatima Bibi, do hereby: promise to pay to Twinza, Ko Po Ya | 
0t and Ma Hnit or "order the sum of Rs: 20,000 (twenty thousand) 


) with interest at Re. per cent, per mensem, : E xs 
SOR uo cu P č Fatima Bibi. ;-- MN DS li 


£t e. ‘ Guardian of ‘Ali Hashim Meter, oe 


- 


LE ' " Ahmad Madari.” ° : f 
It is ‘stated i in the appellants’ case’ and may possibly be the fact 


ae . that Maung Po Ya and his wife-Ma Hnit "were the owners of the 


` 


* (a) (1508) L. R. 55 I. A95 (101) ; LL, Re 35 Calc. st j j C. E. 3. 538, 


4 
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| PBC, 


1919. 
rm 
Ma Hnit 
- T. 
Hashim Ebrahim. 


October, ad. 
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-Pa C. ° ‘oil well, but if they w gore) their legal title to the vell "was "incomplet 
1919. — until after this suit had been instituted. Fatima Bibi, who is one ' 
t s Deis of the respondents to this appeal, is the ‘wife of Hanied Ebrahim, 3 


* Madari, and is stated in the respondents? case to have been: a minor 
enia at the date of the note. Ali Hashim’ Meter is a nephew. ‘of: Hamed , 
“Sir Yohw Hdgee — Ebráhim Madari, and was a minor at the date of tbe, promissory .. 
os) note. He is represented in this appeal by Hashim Ebrahim Meter, 
] who is described as the. guardian of Ali Hashim Meter, but their 
“Lordships do nót know- whether. pr not Hashim Ebrahim Meter _ 
per the legally appointed guardian of Ali Hashim Meter... Their 
Em Lordships have - -been informed:.by’ counsel . that Ahmed Madari, 
|. — who signed. the «promissory. note, is: Hamed ‚Ebrahim. "Madari. 
^ -. -Hashim Ebrahim Madari may - and possibly i is, Hamed Ebrahim f 
a Madan. E 
Eo. . i -It is, stated, in’ the: ‘pellets case that - “the ‘promissory notc 
2 2-  -— was executed by : Hashim (Hamed), Ebrahim Madari i in ‘the benami. ‘ 
f à . names of Ali: Hashim -Meter.and Fatima Bibi. In E countérclaim, i 
CS. ~ Dios which will be again referred -to, Hamed Ebrahim Madari alleged 
e l7 | lr that he in the names of Ali. Hasbinr . Meter and Fatima Bibi ‘bad 
: ` “purchased the oil well- from Maung Po.Ya. . "However that may 
: have been, the names of Ali. Hashim Meter dnd Fatima Bibi do not 
-- occur in the agreement in writing.of. the 24th March, 1909. 
p The Promissory , note was dishonoured. Thereupon this ' suit, 
sos No..13 of 1911, Was _ brought upon the promissory note in the 
i - District- Court of "Magwe by Maung Po Ya and Ma Huit. against 
MS ‘Hashim Meter and Fatima Bibi to ` récover "from them 
deu. ur Bo ne reat alleged to be due by then uńder 
E '.. the promissory note. In the p alleged that the “two 
: ` defendants had executed. and signed " the promissory note, Sub- 
sequently, on the ard "February, 1912, Maung Po Ya presented a 
A - petition to the I District Cort, i in which he statedi— 2 - ^c 
27-271 7 In this case; in the presence of the first and second defefíd- 
LO. "ants, and with théir consent, their representative ` Hamed Ebrahim 
> - ` Madari signed (the promissory pote). > * «+ - ET 
Ko puo "a Therefore, under Order VI, rule 17,1 pray that In may be 
n “ allowed to amend the „plaint as follows, namely: ‘In the plaint 
a ` I have stated that Ali. Hashim’ Meter and Fatima Bibi signed ; iif 
i place-of this statement, insert the statement that in their presence ` 
$ . _ ànd with their- consent, Mhair Attorney Hamed Ebrahim” Meter . 
5 * signed’ ” 5 : 
5 E Their Lordships do not duis. bat order, p? any, VAS eel? 
> _. / onthe pean of the ard. Februnty, 191a; dt will bg obseived that à 
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“the plaintiffs were suing on a promissory note, alleged to have been | 


‘made in their favour by a minor through his: alleged guardian, 
and that. the defendants are thé minor and the alleged guardian, 
who apparently was a minor when the promissory note was made. 
There is nothing in the record before .the -Board to suggest how 
Fatima Bibi could have "been even the natural guardian of the 
minor, or: that she had been appointed by. ‘the Court his guardian 
in the suit, or how a minor could legally bea party to the contract. 

. No ‘written statement: appears to have been filed in answer 
to the suit. by ‘Ali Hashim Meter or by Fatima Bibi, but Hamed 
Ebrahim Madari, alleging himself to be the guardian of Ali Hashim 
Meter and of Fatima Bibi, filed on his own behalf a “cross claim," 
‘which was.a ‘ counter-claim, and it was admitted ‘to the record of 
the suit asa counter-clairh. > * 

In his counter-claim, Hamed Ebrahim Madari referred, to 
Maung’ fo. Ya as the “defendant, " and alleged :- — 
“y, In suit No. 13 of 1911 of this Court, defendant (Maung I Po 

Ys) bas made a false claim against first defendant, Ali Hashim 
“Meter, and second defendant, Fatima Bibi,.on a „promissory note. 
_ Defendant (Maung ` "Po, Ya) came to me and said that oil ‘well 
‘No. 2076 at Natsin Quarter, Twingon, belonged’ to him and asked 
me to buy if outright for Rs, 40,000. ^ ‘ E 


^.' «Accordingly, on: the- 24th March, 1909, the 4th ‘waxing of 
Hnaung Tagu, 1270, by mutual consent, the accompanying docu- . 
' ment (the agreement in writing of the a4th March, r909) was 


execu ted and signed, and I paid Rs. 5,000 as earnest. money, and 
, then paid, another sum of Rs. 15,000 ; 3 total Rs. 20,000. 


“2, After the execution of the agreement and payment of the 
earnest: money, Maung Po Ya asked meto execute a promissory 
note for the balance of Rs: 20,000 on ihtérestat Re. r per cent. 
per mensem, and said that he would deliver the oil well No., 2076 
, to me by means of a registered document. I trusted him, and thare- 
fore signed-the promissory note for Rs. 20,000 produced by Maung 
Po Ya in-Court, the money being the balance of the price.of the 
oil well which I-had purchased in the names of my son (in fact, 

. his nephew) Ali Hashim Meter, the first defendant, ‘and my wife, 
. Fatima Bibi, the second defendant, who i is a Burdanashin woman,‘ 


0 $c After the execution « of the promissory Hote, I asked Maung 


* Pa Ya to deliver the oil well No. 2076 to me,” But Maung Po Ya 


said that he would deliver it to” me by means ofa régistered docu- 
, ment, ey on my pasmon of the ‘interest due on the Poner, 


^ 


P. C. 


“1919. - 
— | 
Ma Hnit 
z89. v4 
Hashím Ebrahim 


Sir John Edge. 
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a “B.C. ae ote "for. Rs, 20,000. ° “Accordingly i shad to. ‘pay “him. another sum ee 
mx doro eu : ^of-Rs. 4,000. as interest. on that- promissory note for Rs. 20,000 MES 
‘a Ma Wr $ X Ur E ` After the payment of the said R$. 4,000 as intereat, Mag 
Pk v. “Po Ya did not déliver -the™ well to. me.* "Therefore, in order ‘to: sue. 
_ Hashim zn Ebrabitn 


. forthe delivery of the well which Í tad already purchased and p piia * z 


Ds John: Bdge. ` - -for I made enquiries” im the Office” : concérned, . and” found: that the- - ae 





T a ip . well No: 2076 “belonged to one Maung Hla. -and not to Maung’ Po d 


ve “Ya. “L therefore asked Maung Po Ya to. repay.” Rs. ‘24; ,990,- ‘the ide 
^ earnest . money and interest paid, by:me,'.. and cancel | thé” ‘original eee 
oa agreement and. the: promissory , note, but. he “would not do so.". RUNE 


ss in £f oH T “Wherefore, I pray that-the defendant's (Maung | Po. ve s) 


De r - suit against my wife and gon“ (nephew) on the” promissory. note” may. 


‘Be dismissed with costs; and thata decree; with costs, „may; ibe ies 
Et ‘granted me directing defendant (Maung PoYa) " -'". zi 





E -ê (a) To repay to me "earnest money say '20, 900 Rec S -> 

a e a. * Interest: v E ~- p 49975 E 
E » P i = oe ene” Ps se ` ce Togi. i To MS P "A nee 

e Sm POETAM OS za Ah ur 

DE Le : - ana, futüre interest.” ON du : 

- PEE The couler claim i is ; signed oat Alimed Ebiahim: Meter; guardian. - 

lr UY of Ali Hashim ‘Meter: and for Fatima ‘Bibi? QUE LU RE AGE 





. In the‘ same suit (No: 13 of : gr) Maii I Po Ya filed g: aha - 
statement a à. defence : 46 the countér-claim. “In his™ "Written- staté- 


'dnent Maung’ Po Ya challenged. Mir Hight to file a x counter = à 
E thé suit thur: La 2 A T 


+ = : “In suit No. 13 ot 1911, the "plaint Sare Ports aid Ma E. E 
Hiit, ed defetídants are Fatima, Bibi and Ali Hashim Meter. In 


y. the cross claim: by Madari; a alone, am made. defendant. - ` Thus thé UE 
ak ca .partieà àre not the same, ånd- therefore- the cross. claim, should not - 
ee Ag made in ‘the same suit. - If ‘plaintiff wishes to make; any. iim, 


: he should institute a separate suit”, 


us d - Mating Po, Ya was apparentlý under the ‘imptéssion ditat P 


the ‘parties ‘to. the. suit, and to ‘the . counter-claita, “had ; been -the . 
- same, the Court would be ‘competent to.deal. with, the ‘countér-claim 


c - on the merits. The Additional Judge’ of. the. District- Court, on the: 
dt pu Sagth "April, 1912,- framed the following amongst Ofherissues:— — L5. 


“r, Whether the:defendants' ctos claim was- maintainable P TU - 
. The ruling- of the Additional, Judge of the District Court on 
P dut Diei is best given. in'his. own words; as follows : LM h f 


€ nee nm e. 


Ses : . “So far as the; .CIOSS. „claim is concerned, itis admitted. by the 


, parties that the sum of Re... 20,020. and interést páid by the defend-.. 
ing to Maung Eo Y were to account of the pres. of oit well; and 


ct 


2 
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as Such: the deferidants’ cross claim for return of the money is quite i 


maintáinable, This is my answer to first issue. ? 
“On ‘the merits ‘of the ‘Counter-claim the. District Judge EE 
- himself thus :— — 
ds According to the agreement, Exhibit I, the plaintiff, Po Ya, 
- was to convey the well in the event of-the “defendants executing a 
mortgage of their two wells. for Rs. 36,000 (Rs. 20,000 being. 
balance due for purchase of the well in dispute and Rs. 10,209 
. was the amount for’ which the defendants have already mortgaged - 
before the said two wells to Maung- Po Ya) But both the parties 
admitted that thé agreement | to execute the mortgage on two -wells 
„was substituted’ by an agreement tó éxecute a promissory note for 
^ Rs 20,090 only, and that accordingly t the defendants executed the 


promissory note for Rs. 20 1000, atid have since paid interest. The ` 


defendants: hávé therefore _ Performed. their part of the' contract 
embodied in the agreement, Exlibit I, and this fact is also 
established by the said agreement being in the possession of the 
à deferdants._ It now remain for the`plaintiff, . Maung Po Ya, to 
perform bis part of the contract by conveying. the well to defend- 
_ ants, but theré was not a particle of evidence to show that he ever 
offered ‘the well. In fact, he-was not in a „positión to transfer the 
well until'a few days after the institutio of "this suit, when the, well 


“m was fransferred into his name ^. . : The act ofPo Ya in delaying 


"the transfer of the well to the deicadünts ‘for 80 .lovg a period as 
over two _years--after the execution” of ` the : ` promissory note, 
„Exhibit A, therefore amounts to failure on his part to- perform his- 
part of the contract and ag such the agreement, Exhibit I, becomes 
voidable at the option of the defendants, and Po Ya is now bound 
to return all tha money. which he has received from te defendants 
‘to account of the well. ` 

As to the claim.on the promissory ‘note, the Additional "District 
„Judge expressed himself this :— 

“Further; considering that the well has - not been conveyed as 
~ yet to the defendants,” and that. no mention was’ made in the plaint 
that Po Ya had any intention of making ' over” the "well: before he' 
is actüally paid for the’ promissory note, Exhibit A, I hold that the 
promissory note was one without consideration, and the - plaintiffs’ 


2 ‘claim, on the said : promisspry t noté "must under any circumstances . 


“fail.” 
^ The Additiónal District Judge dismissed the suit, ánd on the 
- counter-clàim . made & ‘dectée for the ‘defendants to. the’ suit . against 
- Maung Po Ya for Rs 23,800 with - “coats 
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LL "The plaintiffs sppealëd. to the Court’ of the Judicial, Gonk do 
. 39195, sioner, Upper Burma. „Before the. appeal, was heard, Maung Po . ' 


Ya died arid his, widow ‘Ma Hnit. .was duly: appointed: his legal. ` 

. representatives The Additional Judicial _Commissioner did not ^ 

ME consider whether | the counter-claim, was. competent, ' and taking * the e 

Sir: Sohn Edge. -same view of the facts and, thé Jaw) as “had been taken by the ae E: 

3 Additional: District Judge, . he dismissed the’ appeal From that ^" Er 
`~ decree this appeal has bean broüght. — 7 - 

a: P Each of. the Courts below. omitted. to consider whether '& - 

fe ` minor is a person competent, to. contract. Under the Indian Con-- NN 

^' tract Act, where a minor purports to contract his alleged contract ~ ee 
- "is yoid and not merely voidable ; he is a person who. is not com- : 
- petent to contract. ‘Ses Mohori: Bibi and. another y. Dhurnodas. 
Chose (1). See also Mir Sarwarjan Y. Fakkruddin Mahomed- 

i ` Choudhuri and others (2). Ali Hashim Meter certainly was’ a. 
minor, and Fatima Bibi apparently was a minor when the pro- . 
missory note was made., The: ‘suit 'should/have, been . dismissed ° on . 

- -that ground if there was no other ground for dismissing ue . 
^ - Although the appointment: by a Court of a guardian for the s uit’ of © 

7.25 .' ^4 g minor defendant sued ona contract which purported to have ` 

os been made by him would not get over the- difficulty that he 

"was incompetent to: contract, no guardian for the suit appears to 
. have been appointed by the Court, although. each of the Judges 
.  .  .bélow ought to: have Seen from the proceedings. belore: them that, E 

Sor U Ali Hashim Meter and Fatima Bibi were- minors, "They: ought to. : 

. ; have Observed that Hamed Ebrahim Madari” described himself in, ” 7 i 

an -> his counterclaim as their, guardian. These Judges otght also- 

f E to have considered the form of- the promissory note upon which 

. Fatima Bibi was sued. asa principal, and whether, even. if she had ` 
been of full age at the date ‘of the promigeary note, she- had made _ f 
hergelf-liable on` it.: : 

3 _, Even assuming for the purpose o of, arguiiont, but not deus 

5 i that the practice as to filing of ‘counter-claims i is the same in India as 

a> in England, this counter-claim is bad, inasmuch as Hamed Ebrahim ~ 
i” «Madari, who counter-claimed, is not a defendant to the sut —, 
;Théir Lordships "will humbly advise His Majesty that this” ` 
- appeal. so far as it' relates to ‘the - "dismissal of the suit 'should ‘be ~ 
dismiesed, and that ‘so far as it relates to the counter-claim should 
be allowed, ‘and the counter-claim be dismissed with costs in the 
; ? Courts below. "There will be no costs of this appeal. / i 
ur `” . ' Edivarā Dalgado : Solicitor for the Appellant: —.—.- 
/ ] , Lowe & Co.* Solicitors. for’ the Respondents: ` MUN 
DU RERO H E ] "Appeal allowed in parh- . 

(1) (1903) L., R. 30 I. A. 14; 1. Là R. 30 Calc; 539. " 
. (2) (1911) L. R. 39 I. As 6; 15 C. L. T EE ROSE 
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‘Limitation—Limitation Act (X of 1908), Sek. Ly An. mer ts of 


money charged upon immovable property—money payable in kind — 
"The mortgagér took a loan of a certain quantity of paddy and agreed to repay 


it together with Interest thereon at so many katkds per kurt per year” and^ further 


.'agreed that on default of payment within the time stipulated, the mortgagee 


would be entitled to realise the money—the subject matter of -the claini "together 
with costs—by sale of the property, which wasé-mortgaged to secure the loan, and 
if that was insufficient to satisfy the debt, by- attachment and’ sale of other pro- 


perties of the mortgagor : 


P 


Held, that a suit brought within 12 years from the due date of payment for 


enforcement of money charged upon the _mortgaged property was within time 
under article 132, schedule I of the, Limitation Act : Rashbihari v. Kunjabihari 


(1) 


n Suit on a mortgage bond. NEUE 


distinguished. ! 
Appeal by the Pint. e L4 7 ay 


The material facts appear from the judgment.’ 


` Babu Sarada ‘Charan Maity fòr the Appellant, 


! ` Babu Satcouripati Ray for the Respondents, ` 
f The judgment of the Court was as follows: ` 


^ B 


, The question ‘involved in this‘case is whether the suit upon the 


~ mortgage bond out of which this appeal arises, is a suit for enforce- 
ment of-mioney charged upon mortgaged property: within te mean- 
ing of article. 132 of the Limitation Act. - 


Thé mortgagor ; took a. ‘loan of a certain’ quantity of paddy and 


agreed to.repay it together with interest thereon at- so many kathas 
per kuri per year and further agreed that on default of payment 


. within the time stipulated, the mortgagee would be entitled to 


realise the money—the subject matter of the claim together with 
fors by sale of the property which, was mortgaged to secure the 


^s Appeal from Appellate Decree No. 1622 of 1918, against the decision of 


Babu S. C. Chowdhuri, 3rd Subordinate Judge of Midnapore, dated the 22nd 
` May, 1918, ` affirming that of&Babu Surendra Nath Sen, Munsiff, 3rd Court, at 
Contai, dated the goth Novetnber, 1916, '« E 


(3) 0915) 24 C. Le Je 348. ^ ; UE 


` 
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"i91.. © , ment and sale of other properties of the mortgagor. 5 Bos 


L3 


bii abandhu Matti - . The'suit was brouglit - more than six years - -aftet, and viia > E 
WM > i twelve years of the due date: of payment. B qo 
, Bishou Bewa. ^. - The Court below relying on the decision in the case - of Rak, E 
dne bihari Das v. Kunjabihari’ Patra (1) held that the suit was barred: we ` 
Saran? is by limitation; That case has béeri.considered and distinguished in?7. ^ = 


POS . - several cases : See Sripati ‘Lal Dutt 9. Sarat Chundra Mondal (2) ; P zr E 
i Sridkar Maity v. Ram Gobinda Jana (3) ; India Narain “Shao ve . 
Dijabar Samanta (4) and Toimii Nath . SIE v. “Mohan. fat: PS 
Khan(s.)- ^ c 05 E 2 » 
..^7  * We have been. pressed to refer: the’ case to the Full Bench ; but! tear m 
Res the terms of tbe, bond in the case of Rashbikari Das v. Kunja | > : 
ee ` bikary Patra (1) do not " appear to "bé the -same. as those of. the . . 
_. bond in the -present case. To "fact all tlie terms of the mortgige | > 
MT M "bond and specially those relating: to enforcement i in defailt of: Pay, : 
7 . i L ment do not appear from: the report ofthat case. - 
oa In the present case, as stated. above, it was: stipulated i in the bout: 
"ME. ‘that the money ( tata bial ata 4251 Í would be- realisable by the. < z 
ELI S m 'sale- of the mortgaged property: The case therefore: is distinguish- 
- 5 able- from that of Rashkbikari- -Das v. Kunjabihari Patra,(1). In the - 
> ciréùmstances, we. do not think that the case: “should be referred: 
. to the Full Bench and the appeal must be allowed. " - em 


“We aécordingly “hold that the- suit is not barred by. limitation. E: E 
Puma But as there-are several other questions: tó be tried, the decrees- “of 
"i ‘the Courts below: must be set dside and the case.sent back to the 

Court of first, instance for trial of the other i issues, ` 


2077.07 1.- Each party.to bear his, own costs BP to this stage, ” Future, “costs ` 


os 7: J. to.abide the result,- S UR ue AA , f AS 
"rt AGIEE Ee aai er DERE dS Kan remitted WC 
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` It cannot be denied that these sections have occasioned considerable _ : 
- difficulty both to Judges and commentators. In. England the law i 
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December, 18. 


a” [Ox APPEAL FROM THE "Cams, CounT or Lower Burma]. 
“Fidelity guarantee— Death of guarantor, affect -of Continuing guarantee, E 
'. what is—Indian Contract Act (IX of 1873), SS. 129, 150, 138» 

. The guaràntee of fidelity in a place of trust, “ds for instance the post of 
khasanckeé of a bank, fora fixed or determinable period’ ‘and of a permanent : 
character, being one transaction, i is not a-continuing guarantee within the meanings $ . 
ol section 129'of the Indian Contract Act, and is ‘therefore not wevoked by the 
_ death of the guarantor, so long as the guarantee remains in place, of trust, 


- Where In a casa khasanchee of a bank was by the express terms of the 


contract of his. employment required to` repoit upon the “credit, solvency and i x 
“circumstances.” of customers, and È hadid” nist report his own fraudulent dealing _ , 
> with the bank : 2 2 d 


“Held, that it wasa misfeasanco -of the duties of a | kkasanchea within the 
_terms of the agreem cat. 


^? Appeal from a judgment and decree of the Chief Court of Lower 
teen: ‘(Ormond, O..C. J.;:and Parlett, J.) dated the rrth June, 
23917, reversing a judgment and decree | of the Court in its Original . 

. Civil Jurisdiction (Young, J.) dated the ‘26th January, 1915. ^ 
? The Santafe] facts are sufficiently stated in’ their Lordships" 
judgment. f . 5 

x^ The material att of Justice ae judgment was as follows :— 

ë By sections 129, 130 and 131 of the Contract Act it is, pro e 


> 


“ vided that a guarantee which extends to a series of transactions 


may at any-time be revoked by the surety asto future transactions 
by notice to the creditor and is revoked by his death in the absence. 
„of any contract to the coritrary as far as regards future transactions, 


would seem to be shortly and clearly” laid .down by Lush, L. J- in 
Lloyds s. Harper (1); where the learned Tudge divides guarantees into 
two classes : as instances of one class he cited the case of A person 
taking an employee into his service: on condition that a third person 
Would: be answerable for his fidelity so long as et scones 1 in that Bs "E 


" i 
0) (1880) 16 Ch. D. s90 (319) ^. ,* EAS : ^ 


` 


\ E d ~= 
an ^ E * . 





Ah. -P. C. ee " gérvice, while as instances of the other class he. took the; cased [is P 


raras 


z ae >- .' For'at first sight tie illustration ‘looks uncommonly like | "what i is REN 
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*- . agrg. | = 8 person guaranteeing | the balance of á running-account. >’ "Thefatier 
are ie ee S class of guarantee the learned. Judge. held to be determinable by: "he ^ J 
`t m. e. _ guarantor at-will in the absence-of a contract to-the contrary andto* —.. 
; Jhe ao Bengal.-. ;be, determined by. nōtice of his death, inasmuch - as. whilé- thar - 


Pe 


- E A ' guarantor would remain responsible for all advances. already thade . 
ET. M ",' Upon the faith of his guarantee any unmade’ advance .coüld. e. 







doe refused as soon as the- guarantee ' was withdrawn: - The’ form 
n E class was held to: *be not s0 determisable either by. notice or bý: . 
: death, inasmuch as an abiding, relationship between the. two- páities- ; 
oci had been created on the faith of and in consideration of the guardü- - 
; .tee which therefore continued till- the relationship: was dissolved. . 
oan 7 There i is no doübt “in. my - mind. that te guarantee in the. prisent; i NM 


iw case belonged, to this last mentioned class.” The questionis whether i 


: A ^ . thé law i dn- regard to it is the same in India as in England.. , Hire 
 .. werare’bound by the "Contract Act which-states that a guarantee - 
.. Which extends to a series of transactions is to’ be called a continuing 
. güarantee, that it niay.at any time be, revoked: “by the surety as, to. . : : 
: future transactions by notice to the cféditor, ‘and that it is revokéd p 
- so far as ` regaids future ‘transactions by. the death of. the surety 
unless there i isa contract: to the’ ‘contrary. TUA xov t 
i " Does this mean that there is a ‘difference between: the: law, of 
E f 2 England’ and of India i üpon «tlie. point .it looks very like ‘it speci. VU 
0015 Aly: when illustration (a) to -sectión . 13o (aic; 129?) is regarded.” 


ue 


"UE a8 “termed a fidelity guarantée ieza „guarantee for a man’s fidelity and 
" ~- honesty ina certain office. - "Bat Tam not sure that thé. question .. 
z . doés not depend | on the terris: of the cofitract itself; -phéther a` 


p ao ‘fidelity ‘guarantee is or is. not a contract. that_ éxtends to ru aetids 2 


E " -transactions. ` The contract ‘itself müst be looked. to.” “TE its? essence -- 
:1.-ds that the guarantee | should extend to a series ~of- transactions—in: - Cs T 
other- words^if this is the ‘contract, then it wlll be a continuing” 3 f 






m “guarantee, . But'if on the other hand the éssence of the. contract or . Us 


f ` id'óther words the contract itself is not that the guarantee should . 
.: - ' Textend toʻa series of. transactions though this may. be the result, bit. : 
eU that it should ‘extend for a fixed period or till some. Gontingency ` a 
` "happens. then Í doubt whether Such a d'i contract would be a: conii- . E 
- nuing contract- within .the meaning of section t30 . (sic. 129 Qd. * 
. think it all depends ón the real meaning and intention of the parties: = E 
-ET C uus» One must. look at the terms of the contract, The- security. . 
ve Sas” “of three kinds—a, certain sum paid down in r cash, ihe deposit’ of*. f 
| x a uaa note, and the -mortgage . of certain. App a. -i 
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d Sven if. it-wag;á continuing guarantee: ‘within, the meaning ot the 


= Contract: Act, notice still had to be given. - It is not contended that 


$e either gave notice.of his intention to. ‘revoke the contract at his _ 


, death o or that his executors ever gave notice on his behalf ‘after his 

cs 2 z * déath. “Recourse is had tothe doctrine of constructive “notice. It 
“is the admitted practice of the Bank où the death of any customer to 

: ; require the persons who propose to operate upon the account of the 
s "IMPO “deceased to produce probate; or:letters or other satisfactory evi- 
MC “denice of their authority, and itis quite clear from the registers of 
l the Bank that this practice was carried out in the - present case. It 

~ is however then argued by the plaintiffs that notice, of à deed is 


notice ofits contents and. that as the:Bank knew that there was a . 


à aA will, they must be treated as having read it ahd_ become aware of the 
"clause directing the executors to put an end to ‘the guarantee. The 


d A. dictum however that notice of a deed is notice of its contents is not 


of universal application ard depends on the principal (sic. principle) 


^ on which the whole doctrine of constructive notice rests namely 

that there was-such culpable and gross negligence that à Court of 

law feels bound. in the interests of .society to assume that to be 

80, which i is not proved to be so. ` In Ænglisk and Scottish Invesiment 

* Co; v. Brunton (1) Lord Esher, MR. quoted a number of learned 

.. Judges to the effect that the doctrine ought not to be extended. In 

2 ^ this case an assignee of a debt had notic2 of & certain document 

i informed that it did not effect (sic. affect) him. . He was held not to 
pim "have constructive "notice. Lord- Esher at p. 711. "expressed the opi- 


us 


2 nion that under the -circumstances of thé case the decision. would’ 


. have been the same even if lie had not enquired and -been misled, 
ws Bowen L. J. at p. 715 expressly refrained ‘from dissenting from this 


IA |. view. In this case the Bank had notice of the will, .but' had no’ 


„v. reason to suppose it necessarily ‘affected the: guarantee. sss. eee, LD 
Es eem -Ware v. Egmont (2); Lord: Cranworth says $" Where a person has not 
* actual notice, he ought not-to be treated as ifthe had notice, unless 


,^ the circumstances are such as enable 'the Court to say, not only that 


— . ~he might have ‘acquired, - but also, that ‘he ‘ought to have acquired, 
^ - the yptice with which it is sought to affect. him—that-he would have 


» d acquired it but-for his gross" negligence: in the conduct of the busi- 


ness in question. The question, when it is sought to affect a pur- 
chasér with constructive: notice; is not whether. he had the means 


, of obtaining, and might: by Prudent ‘caution have obtained, the 
-i (0) (1892) 2. Q. B. 708. s D^ z 2 


T 


> 


7 which ‘might or might not affect his security, “he enquired and was 
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khowledge/in question, But whether the st obtaining it was an xr 
of gross or culpable negligence.’ ee ae 


The part of. the judgment of-Ormond, o. C. E and Past, x 


T relating to this point. was as follows:— — . $ 
' "The first question is :—Was this guarantee revoked by the death 


or notice of the death of Gnanamiutu ? - "Sections 129, t 39 and iar" 
of the Indian Contract Act shew that a guarantee which extends: to s, 


ç: i Baries ‘of | transactions’ may at . any time .be revoked by the. 
. Surety as to ‘future- transactions’ —even, though. there : may - be : zx 
, añ express undertaking by the surety to the cohtrary, (Illustration. ` 
(a) to-section 130—which is appatently the. case of Offord vw. 

- Davies (1)—and that it is. revoked. by the death .of the surety, . - 

unless there is a contrgct | to the contrary. Illustration (a). to. us 
„section 129 is given as.an. instance . of such a contract „and, is 


as follows :— ‘A, in consideration that B will employ C in collecting 
the rents of B “zamindari, promises. B to be responsible, - to the: 
"amount of R$. 5,000, - for the due collection and payment by C of 
those rents’ Tt^ is contended for the plaintiffs that this-illustration: 


‘Grace (3); aud inasmuch ds in ‘that .case it was. decided . that a” 


. guarantee for the faithful"discharge of his duties by a land agent and 


collector. of rents was not determined by the death of the surety; 


the Indian law is different" to the English law. The usual instances - l S 


of a guarantee which i is deterniined by the; death of the surety are 


‘caseseof a guarantes - in respect ofa banking accouat or the sup ply. : 


of goods on credit. The Teasons why such. a contract is determined. . 


. ‘by the death of the ‘surety ; ‘dre discussed iü-Z/syds ve Harper (3). 


They are based on ‘the fact that it is not’ one indivisible transaction 


` that is guaranteed, but a series of transactions; between the :person `v : 
] guaranteed (sic. guaranteeing ?) and the. person to whom the. guaran- 
.' tee is given, each of which is supported by a separate consideration ;.- 
and therefore the guarantee is one which could be determined by the 


i surety, forthwith at any time upon" notice as.to future transactions. 


And these, are -precisely the ‘attributes enunciated im sections 129- 


and 130 of the Indian. Contract Act as belonging to a: guarantee E 


which is détermined | by the death of the sufety, The- employment: 
of c by B [in illustration (a) .to section 129], must. be, not one indi- 
visible employment, but & series of periodical or piecemeal employ- ; 
ments each of which is, based ,Upon a separate consideration Teg, 
‘the collection of cértain rents- upon coni mission. _ The case of Jaar so 


Q) tsë 12 (C. B. N. S. 748. 203 23) (aso 1 Ch. 7/53 p TIRES 
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- '. covers the presént. case and is A similar case to that: of, Balfour Yel 
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sim. 
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Lyall & Co, v. Amorabutty’ esis was cited for the plaintiffs: c" ÉC. . 
—a case of | a guarantee | against defalcations by a^ ` Gomastha, ,—and 1919. 


" although the surety. bond contained “the ‘words | ‘I shall not be 
exonerated froai this security bond so long.as the Gomastka remains "ow. 
è The Bank of Bengal. 
*in his employment, it was: held that from the nature of the employ- AL AT 
ment it, must.be taken that the parties intended the garante should 
Bot continue after the death ofthe: suraty, ps by 
“Neither under English’ law nor uader the Indian- Contract. Act 
, * wonld the guarantee in the-present case be determined by the déath 
of the surety. ` Moreover ` the employment could not be lawfully — 
determined by the Bank (unless for -just cause) except upon three” 
months’ notice : it stands to reason therefore that the. surety could of 
cr not determine the guarantee forthwith at amy time, And the guar-. j 
antee was ‘to continue so long as Edward was eiaployed by the Bank ~ 
as, &Aasasichee ; there -was therefore- a contract that the guarantee 
should not-deter mine upon the death of ihe surety, — . 7 z 
“The fact that Goanamutu-in his will directed his executors to 
free the estate from the guarantee and that his will was ‘deposited 


t wee 
a 75% N. Sea 


s 


with the Bank, does not affect; the case: —because, Gnanamutu, : 
, had no power to-revoke the guarantee and notice of the’ iras is not 
UN notice of its contents. p - i 


"DeGruyther, R. C. (ahd. Eddis), for. the Spells : The secu- 
“rity was ‘a ‘continuing guarantee. within the meaning of section 129 
" ‘and itis- therefore -revoked by the death of: the guarantor: Séction 
" “131 of. the Contract Act, "The Bank held sufficient securities for 
the overdraft to Edward Stephen, because the notice was insufficient ey 
to affect the position of the Bank ās“ holder in due course. So far 
asthe. “Bank is concerned. itis. not affected by the payment to 
. Stephen. Calvert v. Gordon (2) referred to. ; : 
. - Eddis followed. - E = 
| Si. Erle Richards, K. C. (and w. Draper) for the Respondent 
, The guarantee is not. confined to clauses 5 and 6 of the agreement 
of- employment, but: also extends to general duties. The Bank wants, 
a general »guarantee of, fidelity. The mortgage was consistent with . 
the guarantee... The guarantee was of- general fidelity, Ed 5 ta 4 
. The judgment of their Lordships’ was delivered by- 
. Lord Phillimore. —One Gnanaiiutu i Stephen was anche . December, 18. 
at theRangoon branch of the Bank of Bengal, which Bank is the ES 
. defendant in the suit and respondent i in the present appeal. : 
Gnanamütu Stephen was also a moneylender carrying on busi- ` 
- ness on his Own account, He ceased to be khazanchee on the Th 
o fam 20 W: R. B+ +. e (uas), t J K, By © S ^ 


- 


— 


E "On the xst December, 1907, “the father took his son Edward and”. 
another dti; Andrew; into partnership, and the. three traded for^ a; 


"t short. fime under the tame: df- G- -Stephen & Sors. . ‘This-did- not’. 
- last long, and the father died on-the 27th January, .1903, -leaving ^ a a 


, vir ‘by which, subject fo. certain provisions for-his wife and certain. 
-legacies, the reidué: of his property was- Perte) to m two sons. 


. 


a xs c a Sa e Wi Dv RR 


e David Raji. was one of the- -executors named 4 in-the’ will, aid. 


probate ` was granted to him. He is the second pláinti i in thes S " 


and the second. appellant before the Board. . 

' After the death of the: father. -the' partnership: WAS colinüed: 
between i the ‘sons, and- an indenture of partnership was executed ` 
"Betir&en them on the-27th: Aptil, 1908 ; ` but Andrew- Stephen - on - 
. the “1st June; :exercised the power given to him by the e 


indenture of giving three months’ nófice to retire-from the Partner- ES 


“ship, and.did so on the Ist September. - In March, 19C9, Edward 


En tendered to the Bank his resignatioa-of the office, and ceased to be 


- - "khazanchee ` ‘on the 18th June, 1909. On the-xst. March, 1910, “he:. 
E was adjudicated insolvent, and.S. N. Sen, -an Official “Receiver, is- 


- the finit appellant: UT 


1 ue . “the value of Rs. 195,0co;. 


now the "representative “of his estato; Sen is the firat UE and” 


CS a 


‘When the accounts “between the: Bank and Edward Stepheni id 
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- EC “January, , 1903, on which rent ‘his son’ n Edward was  apppiited i ifi - 
ery © Mif stéad ed 

SEN Sea . - The, bank- required Edward to find seciity Wad ‘this decarity 
VE was found by his- father for him- upon. the terms of.’ & tripartite ^^ 

‘The p Bink ak of Bengal, agreement dated the sth’ February, igó3, t to which the aer the ` 

„Lord Phillimore. - -..80n and the bank were parties. `, E zm T Wee 


L 


ws 


„his: capacity of a- “customer came to be setiled, he was found to bé 35 


za - largely indebted to the: Bank. `The figure as ultimately worked. out 


is Rs. 184,548. +The- appellants, however, contend-that this figure - . 
— iS wiped out because the Bank Balds certain poii” notes- to. 


; On the 3rd Febryary, 1913; this: action was bodhi for the. EAR 


. pütpose, of recovering. from the Bank the security which the: father l 


. had lodged for „the'son LA faithful discharge of his duties as khazan-- 
cheé; - security," which ` beitig sat ‘the beginning. of the value of -. 


€ ." Rs. 75,000, had been' ‘augmented by interest to Rs. 825437. The 


- case put forward by the plaintiffs «was. that all accounts between p. 


"Edward in his:capacity of Khazanches and the Bank had: been A 
-since settled; that nothing was due from. him in that? capacity; that 


ite t wag immaterial - to a claim | by the father’s representative. that ‘ 


Tox 


‘a 


: wis w 
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X 7 money was. due from Edwardi in his capacity” a8 a cüstomer, “and P. C. 


—— 
oa 


7: that even if that were to be inquired into, the block of Securities — 1919. 
„held by the Bank was more fhan -enough to wipe out the debit. 4. N. Sen 
$2 * The logical _ consequence of this would be that Rajh, as represent- Be 
The Bank of Bengal. 
=. ing the father’s estate, would be entitled ‘to -recover. the securities MSS 
< "which the father'had deposited. ^-.^ — . ; Tard Prillimorés 


Sen's interest was a derivative one only as. representing the son's z 
- share as legatee under his father’s will, and he seems to have been 


a? An  urinecessarj : “party.” However, no- objectioh» was taken. "No 


, doubt ultimately, success ‘by the father’s executor would inure to - 
-the benefit ofthe creditors of the legatee son, andit, is not: without 
some importance, in view’ of what» "happened, that Sen and Am 

- should be found thus acting together. : » 

The position taken by the Bank was i that Baward i in rs capacity ^ 
., as- khazanchee had not been’ faithful, and that he had committed 

' distinct breaches of the agreement of security "by, be ing. fraudulent 

* aS a customer, and concealing these frauds from the Bank though 

he was an official bound to report upon the frauds of a customer or 

' upon anything likely to affect the solvency of a customer, and that, . 
therefore, the loss which the Bank had sustained:by reason of his - 

“account being i in.debit was, properly attributable to his. misconduct y 
,Q a8- khazanchsee. - The Bank further- said that,. for.reasons to be ~- 
- hereinafter mentioned; the ‘block of securities though -of the appa- 
"+ rent nominal value of Rs. ; 195,000, either was of no value Or was " 
; ~ not such as the Bank was bound ‘to realise, while it had, in ‘fact ET 
* transferred the block for- what it was worth to Sen. acting on behalf 


of bimself and Rajb.: "ES 


* .- Part of the security, deposited was sa sum of Rs. 25,000 vd 
During the course of the proceedings, ‘and by arrangement, the 

n other effects were realised, ‘and it was agreed that the total sum- 
E , "hereby obtained amounted to Rs. 82,437. . 


When: thé - case came on trial in “the Chief Court of Lower 

: - Burmay Yonng, J., decided ` in favour- of. the plaintiffs, being of ` ' 
. - -opinion that- the Bank was not ‘ehtitled to retain the security, and A 
ordéred it to PED to- nue "plein the sumi. of Rs, 82,347 with 

costs, : P : a 


f $ s " On < appeal, the Court, i in its fs appellsis jurisdiction consisting of 
Ormond, O.C. Js and Parlett, J., reversed this decision and dis- 
* missed the suit with costs in both Courts, hence the present appeal. 


"The first point made on’ behalf of the appellants was that the 
r "instrument of gecurity Was a continuing pomoje within the mean- E e 


r EUR ` i = 


j ~ ipee "s : p 
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- CORB c. x ing of - iis Indian Contract. Act, acon 129 aud as such Was v 
M tofe. 1g l , revoked by the death of the- -surety according to section 131. 7 ae 
s. N. Se It--is to. be gathered from the terms of.the agreement of the gh. 


+ February, 1903, that the natural person to deposit security was ^ 
The, Baak of Bengal Edward Stephen; the new khazanchee, and that by special arrange s : 
| Lord Fhillimore. . ment the father was let in to deposit ' security in Tieu of the son; 
— Pg There is no binding-of the father in the agreement, but merely a 
X vs pledging of the deposited $ecurity.. In thesé circumstances it might: ^ 
be: -questioned whether ‘there was any contract of guarantée within 


LORS ae > not appeàr to have been presented to the Courts in Indias, and their , 
EPUM oet "Lordships find it unnecessary | to express an opinion upon it.: ` 
, f ie `” Both Courts treating the transaction as one of guarantee held -- 
«' that it was not a continuing pane and their ibaa oN think i 
- š rightly. 
~ a. “o -<7 The words of the section are‘ "A guarantee which extends to a: 
s ' series of transactions is.called a continuing guarantee." There ^ was 
E L- RAS no’ scties of tfansactions here: It was ońe transaction, the appoint-. , 
: : , ment of Edward Stephen to a place of trust iù the Bank. ‘So long 7 
E S as he continued, „iw that place the guarantee 2 mind and would , 
. not be revoked by the death of the guarantor. Any other ‘view . 


° e l would have consequences very injurious.to business; It would put ^ E. 


. > the Bank in the position "of having 4 either to get rid of an offidiál - 
a -forthwith upon the death of his guarantor, which might be most- 
j uc $ "inconvenient, c or to keep him without security for his good beha- 


viour. Moreover, ` as. the Judges in the appeal Court observe, s 


; "Edward Stephen - was entitled to three months’ notice, and the `` 
w^ 7 0. Bank could not get. rid of him forthwith, and. must take a risk for. 

e ine three. months if the guarantee was revoked by the father’s death. 

: ` Their Lordships. deem it unnecessary t to elaborate the argument 

l. yo. this point. p - = 

M: . This point being “disposed of, two other questions arise for their. 
„> s- Lordships’ determination ; whether the loss, if any; which the Bank ` 

p "7 — has ‘sustained by reason of the debit on Edward” Stephen's account .. 

. .' as a customer can be attributed to some misfeasance on the part of - 

EE `. Edward Stephen as, khazanchee, that is, some ` misfeasance falling - 

i within the terms of the instrument of.securityr and secondly, - 


.  , as at one' time in the possession of the Bank, it is to be held that - 
R , there is à true debit balance on the. account of Edivard Stephen as 


- a customer which’ the Bank cannot, or is not. bound to, V IpRO out by goes" 


z* 


SN to ^ the, realisation of this block of securities, 


$, t 


uo “4 - 4 E 


the meaning of section 124 of the: same Act. But .this , view does - $e 


whether having regard to the block of securities already mentioned. $y * i 


D 


PE 


b 


Ms 
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Tt is now. necessary ta-turn to the terms of the instrument of 

^ security, As- already stated, it is LE se agreement, and it 
begins with the following recitals :— ... 


“ Whereas the said Edward Dawson Stephen’ Geile: called 
the khazanchee) has been appointed to and now holds the office of 


‘khazanchee for the. Rangoon * Branch ‘of the Bank, and upon the 


` said appointment being made it was agreed that he should furnish 
Security to. the Bank to the extent of Rs. 150 oo for the due and 
faithful performance of the duties of his office. And whereas the 


: ' . paid Gpanamathu Stephen: :has at the request of the khazanchee and 


on 


c 


- with the concurrence of the Bank agreed to furaish the said security 
for the khazanéhee in the manner. hereinafter Stated ; namely by 


depositing with the Bank the sum of Rs, 95,000 in cash; bearing | 


interest at the rate of 5 per cent. per annum, payable at the. Bank of 
i ` Bengal Rangoon half-yearly, a and a demand. promissory note dafed 
the 1st October, 1902, for Rs. 25,000, signed ‘by S. N. Ramanathen 
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P. C. 
» s 
S. Ne Sen 
The Bank of Bengal. 


Lord Phillimore. 


, Chetty and V. V. R; Chockalingum Chetty jointly-and severally; in - 


favour of the said Gnanamuthu Stephen, and by him-endorsed to 
the Bank the said demand: promissory note to be a continuing secu- 
ity for so long as the khazanchee shall be-liable under this agree- 

- ment tothe Bank and by the mortgage Hereinàfter recited to the 


' Bank to secure the further sum of Rs. a5,coo: . And whereas in part. 
performance "of the said agreement the said Gnanamathu Stephen- 


-has deposited with the Bank the said sum of Rs 25,000, and also 
- the said Promissory Note, particulars whereof are specified in the 
first-schedule hereto. “dnd whereas by an Indenture bearing or 
intended: to bear even date with these presents and made between 


- >the said Gnanamathu Stephen of the ‘first part the khazanchee of 


the second. part and the “Bank ‘of the third part, all that dwelling 


ec 


á house and premises: known as No. -11, Mission Road, Rangoon, . 
more "particularly specified in.the second schedule hereto are in- 


. further pursuance of the said agreement mortgaged and charged to 
the Bank as security to the-extent of the further sum of Rs. 25,000, 
. for thedue and faithful performance by’ the khazanchee of the 
duties of his said. office. And sokereas*these presents are entered 
"4 into for the purpose of defining generally. the duties, liabilities and 
- responsibilities of the said office of khazanchée.” n 7 
The material clauseà-of the agreement are the following : — 
~ “yx, | That the khazanchee shall be and continue the khazanchee 
of the Rangoon Branch of the Bank from the Gate: of these’ presents 


ata monthly ‘salary of Rs. 350 only such’ service ‘being determinable ' 


on either side by three calender months’ notice to that effect. 


la; rU v » Ei 


4 
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se 3. That E duties, liabilities and responsibilities devolving 
"upon the khazanchee as such khazanchee as_aforésaid, shall be such. 
. 88 either by custom or contract usually devolve” ‘upon a ' khazanchee. - 
` in the employ of the Baok: including the duties, liabilities and a da * 


_ bibilities hereinafter mentioned: _ 0 a : nat "Tat. 


BUS MS ; * +- V £t Q* e Ac 
— x “r 


^ ite, -That the khazanchee shall enquire into and as, far’ as . 
possible ascertain and, if required to. do §0;. truly. and- faithfully ’ 


` report ip writing upon. ‘the identity, cfedit, solvency.and citcums:” 


_tances of all: persons í (being ` Asiatic residents in India or Burma, 
„who shall after. the date hereof have dealings of any kind with the: - 
Bank. through the, Agency. of the khazanchee in the course-of his, ` 
employment as khazanghee, and shall make good ‘to the Bank» all ^ 


' losses and. expenses by reason of any-carelessness, or default à ir: p : 
. misrepregentation in:any-$uch enquiry or r report ‘made. by -the kba--« 


zanchee during the course of his: employment as: khazanchee. : 

* 8, -That the said cash deposit and promissory” note so deposits 
ed as ‘aforesaid shall- remain in. the hands of the Secretary and. 
- "Treasurer for the time being of the "Bank ai security for the faithful 
- discharge by. the khazanchee of the duties of his office, and also for. 
` -the protection and security of the. Bank, their successors or assigns 
‘against any such damages, . losses, costs, charges and expenses as 
are hereinbefore set forth, and that the said securities shall not. bé 
claimed ` by: of: returned to, the said Gnanamathu Stephen until all, 
accounts "between the Xkhazanchee and the Bank, their successors or 
sassigns havé been ’finally closed and settled, and ‘all balances if any, 


_ due by the khazanchee shall have been. paid.and discharged. AS 


*: g, Until “any such-loss or'damage shall happen, interest on 
the.said cash deposit’of Rs: 25,000, at fie rate‘ of. 5 per - cent. e 
Tannum, shall be paid by the Bank, .-. .' . - 
‘It is admitted that the firm of ‘Which Edward shan -was 
-either a partner or sole : member comes within; ;the os of, 


Asiatic residents in Burma. -7 : "s 


' The account of Edward Stephen belt —Ü Siren ‘he: 
* was expected to. furnish,,and did.:furnish; security: which varied . 5 
, This security generally: took: the form of. pro- 
“missory notes by Chetties engaged in financial transactions. These 
notes were indorsed and. handed to the Bank. From time - to, timè, 


[Voz xxxi. - 


Tu uM 


. thé inakers would. ‘pay , off the ‘notes, and then Edward Stephen + 


would fetch them | away from: thie.Bank and deposit, if the state of” 
the account required, it, some other promissory ` notes” as security. 
' Aperen he Was to Hus E ini by. thé makers that i 


v: 
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would pay him the money without requiring the immédiate RAT Pees 
tion of the notes, and ‘would leave it foeepurn to hand them back: 1919. 
we 
later, : "n . S. N: Sen 


zo The block of securities to which reference has been made con- 

7 sisted of six notes for large suis, tliree made in 1907 and three in ` Tho Bank of of Bengal. 
1908. At -different dates in 1908 and r909,. all while Edward — Lord Fhillimore. 
Stephen was khazanchee,. the sum due'on these notes was paid, in AN 
some cases by one payment, in some by instalments, to Edward 
Stephen by. the makers. Edward Stephen did. not inform the . ’ 7 
- makers that'the notes had been indorsed over, and: were in the. 
possession of the Bank so that he could not give a good discharge : 

"Without getting them from the Bank ; he did not. inform the Bank 

\ that thêy had been paid; and, though the sums paid by'the makers 


~ 


4 found their way to Edward Stephen’s’ ‘account with the Bank, and. 2 


_ to that extent reduced his debit balance,.the manager of the Bank 

was left in the belief that he still had these notes as good Security, 

'and consequently ‘allowed from time to time larger overdrafts than‘ | > 
he otherwise would have done. It was due to this circumstance 

that Edward Stephen was allowed to overdraw to so large an extent, 

and.to be. upon the final. winding up so heavily indebted. 

. That these transactions were frauds upon -the~makers of the 
promissory notes there can be n> question, nor can it, in their’ 
Lordships’ opinion, be doubted that they were’ frauds upon the 
Bank. It is true that the notes being negotiable - instruments, and 
“having been’ transferred to the Bank for value, payment to Edward 
` Stephen did not operate. as a discharge to-the- seyeral makers, and , ~- 
` that the Bank as holders. in due course might possibly still sue : 
upon- them and compel the makers to pay over again.” But in the 
first place the Bank was entitled to hold these documents as un-; . 
* questionable securities, and not “securities which -would almost ` :/ 

- necessarily involve litigation if they were to be realised, _ Secondly, 
thé Bank was entitled not: to be put into the odious position which 
such’ litigation- would put it in, a position extremely likely to injure 
its: popularity and its custom, and thirdly, inasmuch as Edward 
Stephen filled a’ dual capacity: it” would be quite possible that a 
plausible case might be ‘set up by each‘ maker to the, effect that he 
- must be deemed to have paid to Edward; Stephen in the capacity 
. of an -officer of the Bank; that the Bank had, in fact, through) ^ 
f Edward, got the money, and therefore that it was inequitable to`sue 
' him to recover it over again. - : - gU uei 
Thus While to the belief of the , Bank manager the paper remairi- 
ed as good'a security as it was at thesfirst; ` its value -had -at legst - 


aar 
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i pe" APO ““sérjously ‘diminished ; Hg it was no longer an absolute, butat the beat 
x i 3 1919. - . à questioüable; security. at Seen rl e *9 rS T AC ae j 
: “SUN. N.Sen ^' "Now was this fraud committed. by Edward asa Goskoriei ind ` Nd 
i Een ai Bek aL. not revealed-nor provided against by “Edward -: :a8 khazanchee, - het; 
> ~“ -bf those acts or defaults. for -which~ the securily- deposited. by. uo É 
" “Lord | Pire. : father could be made responsible ec ae ee ae 
E Lis ub m `- Clause a of the agreement abans, the duties of a -khizsinches se 


M “as, thos which either by custom or contract usually devolve upon” 
Am such an officer including, but not. confined to, the duties, -liabilities ^ 
“and responsibilities” afterwards: get-out in detail; That an. “officer” of 
the Bank Who has héard’ some 'rumour that & customer." ds- "or^ "may ^ 





9» - E A $5 ST Be ‘doing something frqudilent | miy.be: absolved, from: Communica: " 
S paana dne ting his information ito. his superior is: quite possible. This Argus S 
E ge = '"— ment was forcibly brought -before: their. Lordships by . counsel-. fot = > 


r -< 
‘ 


-+< the ‘appellants: But when it is no. longer à question , of: rumour or ` 
em probability; "but the ..officer ‘knows, and. as "he. wàs- himself. the-.. 


- < E É PEF --ffauģulent: ;person | he knew, and when the fraud ‘wai of: the "kid ps 
SONA eat „which it was; it seems: pretty. plain that'it would bee breach: of doy... 
Eco Es nòt to communicate i7 71707 Tia netee? 


E 


-Hf evidence were wiinted.to prove. that this was one of ihe duties. zs 
which. by. cusfotn or- -Contract would devolve. upon -a khazanthee the n 
V evidéBce.of Mr. William Mackintosh, "acting agent of. the - "Bank of * 

, oa oo m -Bengal, evidence’ unchallenged - by ‘cross-examination ‘and uncon- =- -` 
; > b E i EE tradictet n would: be sufficient" to prove | this. "m cr utc = 
ic^ 26 n Were ut -But the Bank also’ reliés .üpon clause 5. which: makes it. the: duty 

* -ofthe khazanchee to enquire. into and, so far às possible, . -ascertain ERU 
: poa - the crédit, ` solvency. and. -cifcumstances - 9f “Asiatic residents ' who: o 
ES d San or Have dealings "with the Bank: rougi his: pagency a and. in the Course say Ya 
Aem Os. GP hig employment DAS E MCN CN 
7-077 * [tis true that in the. same cláüseio occurs the’. eee that ‘Ne: is 
A f pe ‘to report: in writing. when required, ‘andi that he.-was::not. reqitired.. m 
= Toad : But ifiti is j| his-duty to enquire and ascertain, and the. result ` dt: ‘the: f 
m : X E «^ ascértainnient is’ “such” ag V would lead. thé. manager of the Bank :to* 
2i ? se, ue ae "-close:the customer's account thére. needs: río requiremént: to make a 
D ne a KM report netessaty j.the ascertainmerit. would. be idle.. it it. was not - 
los ie Nu followed bythe „přopēr result, that is a report, ^... B sq. 
z co. -Je DIR their. ‘Lordships’ opinion the Court of: "appeal put “the gli "i 
ce A E construction "upoh these clauses, and. therefore. the effects - pedis 
. GE “gg security. for .the- - faithful discharge of the. duties: of his offica. and. 
x EE . <> Jfor the protectiori ‘and security óf- thé Bank against such. “losses ‘as. 
Ole due be are set forth i in the instrument may , be" retained by. ‘the’. -Bank Until .. i 
wi Buch, losses “have been’ lei OS T UR ae 
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There remains the. e. question whether the Bank has’ arad any 


im loss,- in ‘other words, whether - the. Bank was bound to realise the 


promissory notes, ‘obtain payment of them over again, and apply the 
suing received to wipe out the debit balance." “As'to this it appears 
. that the Bank did-‘make application to éach ofthe makers, and 


received for answer in each Case that the makers had, as in fact. 


they had, paid the money to Edward Stephen in the pes that he 
was the holder of the notes. — = 
Afterwards, and during the course of mùch discussion and cor- 
 regpondence, the Bank, as ‘already stated, passed the notes to Sen. 
“It may well be that in his hands they were valueless because he 


‘ represents Edward, put if there were any value to be got out of them ` 


u 


at all it could’ be‘ just. as well Ad by: his dio Rajh, as 
` by the Bank., E 


In their Lordships? opinion the Bank was not bound to sue these 
makers and compel them to pay over again. It may be doubted 


S. N. Sen 
7. 
The Bank of Bengal, 
Lord Phillimore, 


: whether, in any event, the "Bark. would. be, bound to sue upon the - 


notes, but in the: particular eran. it would put an intoler- - 


able burden upon-the Bank. ` : - 

The Bank was. probably bound (if: so required y to hand the 
nófesover to the father's representative, so that he inight make what 
he could dut. of them, at-any rate. ‘to the extent of the value of the 

; security which -he had deposited. But in substance that is „What 


was done when the notes- were "transferred to Sen. If the Bank- 


either-could not realise or was not bounä..to realise the notes, the 
.' debit balance remains ; and it is larger than the total amount of the 
` security deposited. . There was, therefore": misfeasance by the 
khazanchee within thé terms of’ the ‘agreement, and by reagon of 
such misfeasance there was a loss incurred “by the Bank. to the full 
extent of the security.. o 


©. 


"o Their Lordships will humbly advise. His Majesty that this 


u 


s appeal should be dismissed with costs., - Ne 
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aE Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice and ` 

. PR ML: Ernest Edward Fletcher, Knight, Judges D i 
T Cubs as ea BHUSAN. CHANDRA PAL OU Re Luar, ien 
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ise . Damages, suit Tor-- rigat attachment of movable property Naai joi af imis - 
; : “tation taken in appellate Court, = <> i 
E SA ' 7 A suit for damages is maintainable against “ardecree-holder’ for sroil attach- “ 

Re ^ meat. of? movable property, "which was pointed gut by him"as the’ property kal hisa 


o n Sodgüent -debtor : Clissold v. Cratchley (1). réferred tos ^7 Lm T A 
T ur Es v F UA Court of appeal i is bound to entertain a new ground of limitation, only when. 
Wow , the point appears, on the face. of the record, to be supported by the evidence: pro-s * 

5 : duced in the Court of first instance : . Balaram v Mangia Dass GM - pa 


. Appeal by the Defendant. | | 
ves x a r . Suit for damages for. wioostil aitushment of movable property. 


EET N *. The eterin facts appear f from the Judgment, of PEORES Ac 
g E J, $ Sys “a ABE i 


Babus Jogesh Chuinder Roy- and MUNTA Nath Ray for the — 


E us ^ T 


à 


B 


Babu Baranashibasi Mk je for. the Respondent. `, Y l 
` =- The judgments of.the Court were- as follows: A 


` 


= x  Morkerjee, A.C. J. this i is an appeal by the defendant j in Re i 


vote „Buit “for the. damages for wrongful- attachment -of movable. property; 


f " "The appeal nad been referred to & Full Bench [Worendrd Y Ww 
S E "a Bhusan (3)] and has now come up for final disposal,- UNE. a 
EON ME `The defendant, obtained a decree for money against the father. 
MM B and the brother of the plaintiff. In ‘execution of that decree he 

h a si I caused an oilmill to be attached which he alleged was the pro-. 

e t y ; F perty’ ‘of his judgment-débtors. The attachment: was effected on the 
fe, e DUE 22nd January: 1911; The “oilmill’ was -taken -to pieces "and was 
MEN E -, brought into Court. -The plaintiff thereupon preferred. a ‘claim on 

p OOS e "the allegation that the oilmill was his property, bad been purchased 


La vitii his separate: funds, was in his | possession and was not liable to - 


x e Appeal from Appellate Decree’No. “707 of 1917, against the decree of Babu y 
Bhagabati Charam Kundu,- Subordinate Judge of (24 Perganahs, ^ dated the Sth _ 


» f anuaty; 1917, modifying” that of Babu Jagadish Chaodra Coomatl; Munsiff oF -~ 


* 


a v I Bealdah, dated the 41st August, 1915; : 
E (1) (1910) 2 Ky-B. B44: (2) (1907) I, L. R. 34 Calc. LI 36 a L. i 237° i 
/ 49) (1920) at Je AMS ^ 7 E: zo we 
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, , bé atfached' in execution: of the decree "obtained br the defendant Cyt: 
"against his judgment-débtors: The;claim’ was duly investigated, with ; 1920. 
the: "fesult - that on the. tst, April 1911 it was allowed. The Court ivan’ 3 
3 ~ found.tbat the oilmill iad. been purchased by the plaintiff with his AUR 
orendra, 


* own money, was his exclusive property, was.in his possession and was eS 
. Dot liable to be: attached in executionof the decree obtained by the . Meekerjee, A.C. F 
, defendant,- The Court, thereupon, made.an. order that the property 
be reldased from attachment: and: be. returned to the . plaintiff. ' 
The order was made . on-a Satirday:' and . the Court found: it im- 
póssible to make over the. movable. property tothe plaintiff on that 
day. +On Monday. fellowing, that is, the 3rd April 1911, the defend- 
r, ' ant instituted a suit for declaration of. his right'to execute bis decree 
F ` against the oilmill as the property: of hig. judgment-debtors. At - 
- the’ same timè, he applied to the Court that the oilmill might be 
“retained i the ‘custody of, thé Court during the pendency of the 
,  litigatjon. The Court directed the plaintiff to ‘furnish security, if 
T he desired to have the oilmill- restored to him | pursuant to the order 
: made in his favour two days previously. The. “plaintiff was unable 
z gto furnish the security demanded ; ‘an "order absolute Was, conse- * 
i quently made that the oilmill was. to continue, in the custody of the ~ 
. Codi till the ‘suit. instituted by, the defendant was decided. That _ 
suit'was ultimately | dismissed by-the trial Court-on the gist May ' 
' $912, and the decree of dismissal was confirmed on appeal. Qn the 
-' ^" * gand January. 19:4, the: plaintiff instituted the present suit for WT 
damages for wrongful attachment of "his oilmill -He alleged that > > t 
he . Bad. suffered considerable loss as his oillmill had been taken to 
. pieces and had become, useless ; 3 and, -he added that this injury am 
. had been caused by the deféndant ‘maliciously. The- Courts below; i 
have decreed the suit ‘On "behalf of the defendant appellant, it has 
-been argued that the suit - is not maintainable inasmuch as: this is 
d ^ mota case of trespass to goods, We are- of opinion that this.conten- 
tion is wholly, unfounded. Ein. V0 b 
The damage suffered by the plaintifs is atiributable directly’to, 2t 
the. wropgful attachment. effected où the and January, r911.. There ^. ~ 
can be no question that for that attachment the defendant is res- ` ru 
‘ ."ponsiblo. Order ar, rule: “12. of the Civil Procedure Code; 1908, 
T s \provides that " Where an application i is made for the attachment of . ^ 
any movable property belonging to..a judgment-debtor but not in. 
, his possession, , the decrae-holder shall annex to the application an 
inventory of the property to be attached, containing, a reascnably 
, accurate, description of the same.” . It is on the basis ofthis i inven- : 
tory. that the attachment is effected sin . the manger: r prescribed i in ' 
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"6m. dc Ja 43 which nds ihat “ Where. the proper to, be aitached i is 


movable property, other than” agricultural produce; in the posses: 


E 


A .. Bion of.the. judgment-debtor; ‘the-'attachmient shall be made- by- | 
E `- actual seizüre,: -and the attaching” officer shall: : keep the ` property in ^. 
orendra,. .' 


` _ his own -custody- or in the-custody of one of his subordinates, and" 


Mo Vae, A. C: 3. “shall be responsible for the du custody thereof.” It is plain, aå 








. pointed out by Norman J. in’ Soodjan v. ShureeutoollaÀ. (1) that for.. 
"f "the attachment the decree-holder is responsible, because. it ig “he - 


d who specifies the goods" which are seized 1 in execution. asthe pro-.' 


í a ^ perty of his - "judgirent-debtor. - Consequently, the attachment in: 
! "this case, | on- ‘the facts found, was. wrongfal ; and in the ^ "words of ^ 
Lord Watson- in Kíssory: "Mohün v. Hursook (a. “The legal attach- 


z - ment was thus the: dixéct act of. the appellants for- which di T 


i , *became immediately responsible in law.” 


Be 4 iüüproved by reason of the subsequent Judicial. determination: that. 


o 07 tithe properties “had: been wrongfully’ attached, as they. were-not thè- ` 


- properties- of “his judgnient-debtors. -His contention -is` that- the: . 
EN subsequent. order that the property: should not be released and 


‘But 'it.-hàs “Been argüed fhat the position- -of the Mio. was | l 


-- 


m : a «returned to the plaintiff | was a judicial order. which affords. 1 a protéce . nt 


ae *tion against: the claim: for "damages." in support of this Position, 3 
de H ‘reliance has ‘been placed on the ‘decision -in - The LPerkvian : : Gano . 
AMET o Ta: jv. Dreyfus Brothers & 00. (3. "That case is clearly: distin- - 


ee "guishable ; In that case there was, 'a judicial : appointment of & 4 


. receiver- who "Was authorized to take charge of "the: ‘disputed pró- 

7 ‘perty. ‘Inthe present: case, the root of the mischief wai the’ wrong: | 
NS. attachment effected ' at the instance. ‘of the defendant, ' who * 
‘pointed - oùt, the oilmill- ag the. "property. of his _judgnient-debtora, ` 


laid down ` in Clissold v. Cratchiey (4), which was followed in Bu 
Naik v. "Chandra Binode (5), and,. the auit “is, .conseqiiently maintain- 


oe able.” The decisions in Joy Xake Y. Chamdmálla (6); Wilson v... E 


c. Kanhya (7); RajChunder y.. Shama Soondari (8); "Madras, S. N.: 

JA Co vc Shalimar Works (5) y Makini v. Surendra (io) and Nanjappa-_ 
D Y Ganapathi (xr).are clearly distinguishable, as. ‘on their special ` 
z ‘facts, they W were not regarded as cases ‘of trespass at all. o Rm 


D MO. ES L 


(2) (1869) 12.W. ducum. ^c * Hee cm z Ka 
: A UN LR A els R. ry Cala, MS a i DG A 
A wah 0 (3) 0892) A. C. 166. `. n oS zw (1910) 3:K. B. 244: ', 5 E 
$c [o 7x (5) (1912) 16 C. LJ. 344 z . (6) (1868)9 W., R. 133... ^ Z.: x 
le ey) (1869) ir W. Roige 7 0 (1879) 1. L. R: a 83.. 


(9) (1914) 1. L. R. 42 e Res 
-' (10) (1914).1, Lz R. 42 Calc: 550 ; a 1 Ge LJ 685. 
- fury agi) I. LR. 35 Mad. 598. d^ 


—À Le p me fe e s E 
Tl E E t- PEGORA 





^ The case is obviously one of trespass and falls within ihe principle- 2 
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-It has finally been aie that the -claim is barred- by limitation, 


_ifnot i in its entirety, at least “in, part.. As question of limitation, ' 


e ~ however, ` was not raised in either of the Courts below, we are of 
, opinión that the appellant i is not entitled to invite the Court at this 
* stage to entertain the point. ‘The principle applicable in circum- 
i. stances of this character, under the Code of 1882, was laid down by 
| :. this Court in Balaram v. «Masgta ‘Diss (2). It was theré pointed 
-out that section 4- of the Indian Limitation Act, 1877, which has 
- been replaced by séction | of tthe L Limitation Act^of 1908, does not 
‘entitle the defendant to raise.a: "point of limitation at the appellate 
. Stage, unless the Court'can givé effect to,thé contention without the 
- determination of questions of fact; in other words, that the Court 
98 of appeak is bound: to entertain a new ground of limitation; only 
` 7 when the point appears, on the face of the Tecord to be supported 
by the evidence- produced in the Court of first instance. The 
matter has, now been placed beyond all doubt. by order 8, rule 2, 
Civil Procedure Code which shows. “that the question. of limita- 
‘tion must be raised by the defendant by his-pleading: It is impossi- 
' ble for us to‘say that if the’ question of limitation had been raised 
in the Court of- first instance, as it should have been, there could 
not have been.a complete answer by the defendant. In our opinion, 

there is no doubt that the decree is correct and must be affirmed. ° 
Eg e The appeal is dismissed with costs of two hearings before the 

' Division Bènch, . 3 : 
- Fletcher, J.—I agree. . < 9 
A TOM. ` x - Appeal dismissed. 
A) (1907) 1. L. R. 34 Calc. 941 ; 6C. L. i 237. 
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APPEAL. FROM ORIGINAL CIVIL; 
E “Before Sir Asutosh Mookerjee, Knight, Judge, and Sir Ernest 
Edward Fletcher, Knight, -Judge. 
. ji J. W. CREWDSON AND “ANOTHER 
T: Ps? f. n 


GANESH DAS HARI Bux. 


-Intertsi— Interest Act (XXXII of 1839), Sac. q—Sum recodérabli. as unliquidated i 


damages —- Civil Procedure Code (det, ra 1908), sec. “S4—lnterent pendelite 
lite, if can be given. 
* Appeal ‘from. ‘Original Decrée No! "105 “of 1919, against the decision of 
Mir Justice Chaudhuri, dated the aoth August, 1919. 
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" When the sum due is neither a ' debt,’ nor a * sum certain,’ interest cannot bs 
_ claimed under section 1 of the Interest Act. . : f 
. Section 34 of the Code of Civil. Procedure does not k for payment ot 
interest for petiod antecedent to suif, but it empowers the Court, when. the decre?” 
is for the payment of money, to alloy interest pendente lite as also interest sub.* 
Sequent to decree. i 


4 


When the sum recoverable by the plain i is not a a debt bit unliquidated dama- : 


ges, interest does not run upon unliquidated damages,- pendente- lite : Eranji ve c 
. Commissioner, of Customs (1). Interest prior -to suit cannot also be recovered : 
_ Subramania v, Subramania (2) and Boddu v. Katra (3) referred to," N 7 i 


Appeal by the Defendants. £o E 7 
-Suit for recovery of maney. - ` E MMC TS 
` The material facts appear from the fidament: of st 


~ Chaudhuri, J.— The plaintiff is an importer of printed T 
“He did business originally. with, Vessey &-Co. of Manchester. 


That business ‘continued for two years 1906 to rgo8 when it was .' 


` taken up by the Valley Weaving, Co., and then by Crewdson & Co., ` 


"jn 1910., The terms of: business are set “out in the 4th paragraph of, 


ray? 


. the © plaint, said to have been *' partly expressed ? in correspondence’ - 
and " partly implied.” The claim iri this suit arises upon clause 
. (d) which runs as, follows :—" Should ‘cut and „otherwise faulty 
pieces be found in ‘the „cases ` received, the plaintiff firm should: 
examine one or bore of the said cáses/as the plaintiff firm should 
think proper in order to arrive at an average of ,the proportion of 
, faulty pieces in the said-cases and on thexbasis of the said average, « 
claim the usual allowance of 33-1 r-3rd per cent.” The plaintiff made 


; ` a complaint about thé faulty. pieces in November 1912 in respect of 


goods received, between September 1911 and February 19t2, and it 
is said that the defendant firm paid that claim. . This suit relates to - 


1 


oe 


faulty piecés said to: have. been received from February 1912 to. : 


3914 in respect of goods invoiced as! perfect, It is said that the ` 
plaintiff made a complaint in respect of these goods, but'the defen: 
dant firm did not'pay apy attention to it and eventually Mr. Blair 
an agent of the défendant firm came out to India in 1914 when he © 


Vos 


e 


' asked Kerr Tarruck & Co., of Calcutta to .examine the goods and - » 


"that there was. an average, of 40 per cent. of unduly faulty pieces., 


> the plaintiff. ‘claims upon” the basis of that .report the~ sum. of 


Rs, 31,0478 anid alternatively -that the said amount, is fair and - 
(1) (1870) 7.Bom. H. C: R. 89 (A. cj) : rN 
(2) (1908) LLR 3 Mad. 250. - a is) (913) M. W. N. 874^ Hu gy í 


of 7X. 


: - Sons T 
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-, make a final survey and report: that such survey -was held on the `, 
5 r7th Match 1914 and it is said that a report was made by ‘that firm 
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i ealopable compeststion for " the damages’ and faults " in the goods. 
"There was also a claim for Rs, 4098-4 a8 customary interest. ' 

M . The defendant firm pleads limitation afid submits that section | 

er the Limitation Act does not apply as the. defendants have 

'. never. carried on business -in British India. The defendants deny 

the terms of business as alleged in-the plaint and state that they are 

„e~ contained in tle: correspondence -between the parties and that’no 

: terms were implied. They do not however set out, the-terms. > It is 

8 admitted that: business transactions with the. plaintiff. commenced in 

gto and they state that the last shipment of goods “was. made in 

P September 1913 which is also an admitted fact. It is further ad- 

, mitted that Mr. Blair came to Calcutta i in March 1914 and he was 

shown-some Saris upon which He. informed ihe plaintiff that Kerr - 

23 Tarruck & Co.,-would be instructed to examine a full case and 

. Make-their report 'to-the defendant firm, but. Mr. Blair did not: 

acknowledge that, the plaintiff firm's claim was justified nor did he 

promise payment They. deny liability for damages or interest and 

say that many of the plaintiffs. claims were adjusted by awards 

*' made by the Bengal, Chamber of Commerée is my claim 

Rs. 980-3 as due to them upon such awards.. ° 

Pu ‘Two matters may be disposed of.at once; Q) the plaintiff 
.. admits liablity to the defendants to the extent of Ra. ¢80-3 (2). As - 

-v egards the question of interst it was claimed in the plaint as custo- 


- mary, but it was. claimed at one stage of the hearing on‘ the basis, ` 


"c ofa fiotice. Plaintiff’s counsel howevér did not press this claim 
. and it has therefore been treated as abandoned. 

"The rain point for consideration is, what was ‘the term óf busi- 
ness between the parties in respect, of faulty ‘pieces. The- plaintiff 
‘undoubtedly made a claim at the end of November 191a and the 
, „matter awaited the arrival-of Mr. Blair. Blair came to Calcutta and ` 
^ "examined ‘some of the. goods and: then he asked Kerr’Tarruck & 

Co., to examine them and make a report. It is unfortunate that- 
a i the evidence of Blair is not available. _ He died on the Foth August” 
3918, but-it is to, be noticed that although: the suit was, instituted in 
June 1916 no steps were taken for his examination. * The only ‘oral 


26 


. other side of Mr. N. Sarkar of Kerr Tarruck & Con and of Kishori 

~ ' Chand Mittra, a clerk of that firm. The plaintiffs version is as“ 

J follows : that Blair when he came to Calcutta asked the plaintiff to 
. open one case said ‘that he would examine it and settle the rates for - 

. the disputed cases ; that Blair -was thereupon taken to. the plain- 

tiffs ym. n one case was pos: m he islected, At, that 
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. evidence. before me is that of the plaintiff.on one side, and on the . T. 
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- time iere "were: over go cases in stock: Blair. is- said to have: | 


examined : two packages: from the.case he-had selected, about 40.01, 
go pieces, and that some cut pieces were found: -amongst them.:2 
^ He said he had no time to examine the entire contents of thé case e 
and would send Kerr Tarruck’s man, to examine the - goods. ,» He. - 
. put down. on paper. the ‘result of his examination ; “this was on the 
‘19th February, 914. ' There was some. discussion... The plaintiff | 
. wrote out what had happened, but Blair wrote ' No.” accross it and - 
below ‘that the result of his examination (Ex."E). -He said theré 


. were small holes and hook marks arid nail marks, but the - plaintiff ` 


| said that they were big cuts. The Plaintiff says that Kerr Tarruck's- 


 Hian afterwards came and examined one ĉase.. -It was ; & fresh case; PC 
althe goo pieces were examined and a report was made by him - 


- (Ex. F). It was written out by one of the plaintiff's men and Kerr 
. Tarruck's man signed it. . That man had. taken notes in pencil and 


[4 


. the plaintiff's mari wrote the report at his dictation. ` Out ofthe . ' 


400° pieces.examined, 160 were found defective. Thus 4oper cent 
-of the goods were-found faulty and:an allowance of 3 3-1-3.per cent. 
is based upon it. The. ‘plaintiff says he submitted his bill” on the 
-28th May, r914- Mr, Sarkar says “that he was asked. by Blair to- 
‘send a man’ to plaintiff's godown to take measuraments of cut pieces- 
“out of a case” instock, :He said he sent a màn who had no experi- 
ence of.survey and arbitration, . The clerk Kishorichand. Bays that 
he made^a report after opening an original case. He however said 
that the case was picked out by the: plaintiff, which I -am not pre- 


. pared to accept. And how. it was an original case that he examined, 


. There is no evidence éxcept that ofthe plaintiff that it was agreed ` 


by Blair that such examination was to be the basis of Calculation 


1 Es 


for damages in respect of all the goods as claimed by thé plaintiff... 


It is therefore necessary. to refer.to the correspondence: on this point? 
- The case as regards the terms also depends -upon the correspond: ` 
ence, an enormous’ quantity of. which has been put in. eit was due 
*to that fact that I had.to reserve any judgment. . , Unfortunately 


"other work intervened and I was not ablo, much to my regret, ien 


take up this matfer -earlier, but- inasmuch as there is very, little - 


js ‘oral eyidence mostly of an exparte character and ‘the consideration 
>of the: casé mainly. depends: upon, the correspondence, - I don not. 
E -think the parties have, been. prejudiced by such delay. a S s x 


-'As regards -the allowance I-find as follows from. the correspond- 


` sence, There is a letter from the: defendant fiim signed by Blair : 
„dated 21st July 1910 i in which they say that i in respect ‘of cut pieces. S 
, that the plaintiffrhad, agreed | to take them at a discount -« -of 50. „per. 


dw o redid 


pet, That | term „was EIE "altered. .On. vie sth s Sepia 
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the said that they did not think that they could possibly manage 
to allow-more than 25 per cent..on seconds and cut pieces, The 
. plaintiff replied that no one could accept cuts and jobs at less than 


"© one-third off the value of fresh goods; and they were" prepared to 


7 to manageto allow you 33-1-3 per cent.". On the aand Decem- " 
ber igro the plaintiff insisted upon 33-1-3 þer cent. allowance as 


accept that discount. The defendant firm wrote on the 2oth Octo- - 


_ber:that they were not prepared: to raise it beyond as per cent. 


< alloirance. ~On the roth-November 1910 the plaintiff said that the ` 


` defendants must allow 33-1-3 per cent. for cuts and jobs, which 
. they asserted was the universal rule of that business, On the rst 
December 1910 the defendant firm said '^Cuts and jobs—when we 
see the new printer's work and the nuniter of cuts we:may be able 


_the custom in the market. On the aoth April 19t1 the plaintiff 
“said “ Re cuts and jobs; as’ was settled ‘sometime ago, we hope 
there will not be any further misunderstanding tò shipping the cuts 
and: jobs to us and allowing us tbe 33-1-3 per cent, allowance." On 
the g7th April the plaintiff gave packing instructiobs about cuts and. 
* jobs The reason for the request was that such process. might be 
' adopted as would simplify the division of cuts and jobs amongst the 
. dealers ` “ according to their contract for fresh . quantity. ” They 
asserttd that the matter.of allowance had already been settled at 


^ 33-1-3 per cent. . They also said. that directions. were to be given . 
to the packers not to pass a single piece of cuts and jobs "even 


those "with "the slightest defect? with the fresh goods as that was 


: likely-to-lead to disputes with - ‘the. dealers.. Ia a letter dated the - 


8th February. 191a the plaintiff complained about the packing and 
said that in future “ faulties," short pieces and damaged goods were 


s ` to be sent in separate cases and not with the “ perfects.” : On the 


M 


"8th February 1912 the defendants required survey of certain cases 
in respect of which.complaints-had been made. . On the goth May 
1912 the plaintiff informed the defendants that they had received 
frequent complaints from. their. dealers ..under- different , heads. 
They wére complaining that many damaged and. cut pieces were 
coming: out amongst the fresh goods with. injuries specially at the 


. borders. -They said that they were sending by the mail a few pieces 
of -such sasis -and said that “zo to 3o pieces on an average were, 
' coming out from every case. < The:defendant firm replied that their 


packers ‘could ‘not have been. 80 gross! careless, but having regard 


to the complaints they said: there was no way,out of it but to have ' 


an unopened package. surveyed. It. appears that in respect of the 
np the pe made on the d November agta „about 
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, Civin, 507 idi sent. out between Saout "T au February I9I2 it wás 
1go. ` met bya payment: on: the a7th November 1913. The present claim ` 


. relates as already stated, to faulty ánd damaged plecémrecsived ,. ex 


JW. Gin - BY i vou 


' between February 1912 and 1914. ^, . 
Gaii. e On the agth August 1913 the plaintiff sent a draft of the terms ` C. 
Chandil; * of business between themselves and the defendant: firm, It con- ' 
A a tained a clause about reference-to arbitration to the Bengal Cham- . . 
~ ber of Commerce of disputes arising regarding, quality, finish, colour < ` 
` * — gndothér matters, There is a further clause i in it, that claims, and ~ 


oof 


WN / ` disputes for quality, ‘finish, shortage, damage; must be recognised — . . 

207 + 75 upto four months after the goods have'been landed. The defend-- * .  -, 
Ng MEL firm in their letter of tgth September. 191a did not agree to =, , 
«< "7 several of the items ; they said that four inonths were much, too tong, | is 
EC ` they could only agree to 30 days; and said that they were enclosing ' 


, two, copies of a much fairer agreenient, and- requested them to keep ? 
- one and sign the other and return it. ; They added that until the. 
R ' "matter was- finally settled further- business would be'impossible; -. M" 
* -.* The plaintiff replied on the roth October and said that they required ` E 
7 four nionths to put their-coniplaints regarding quality, finish etc., as 
- they sold their goods here allowing go days. godown due. The defen- 
- . ^ dants replied on the 31st October agreeing to some of the terms and 
"ox . "met accepting - other& They repeated. that four months “were too 
~ '* long, but in order to meet the plaintiff they; ‘were’ prepared to allow, ^ ~ 
n two months only. . They said that, there were.not miany points that EE" 
divided them and practically those that-did divide them were already. 
"arranged by.the Manchester and Bengal Chamber of Commerce;  - 
^ they said they: were awaiting the plaintiff's views and would then for- 
z: * ward him the'sgreoment in duplicate for his signature. | On the azét 
A / . Novembér rgra the plaintiff said. that he found that most of the: iei 
7 " tering: were in order with. the exception of a few and that he was“ > 
P prepared to settle the matter about time if three months ‘were fixed, , 
: . but I find'no acceptance by the defendant of that term. It is quite f 
`> ' clear that up to"this time ‘the , terms of business were not finally 
i . arranged. There is a letter on the r3th December 1912 and also on . E 
a the oth January 1913 which show that certain terms were still undér. 
" discussion, although the parties tréated some of the terms which had E Te 
2 been accepted as terms of ‘busines settled ; but those relate to matters, _ 
other than those ‘about cuts. ‘On thë 23rd October 1913 the defen- © 
dant firm said that they had overlooked sending a final copy ofthe - 
terms ‘of business with: duplicate for the plaintiff's signature which ~~ 
'. fhey were then enclosing. Oh the agth November .the miss 
acknowledged tio Popiel ot he terms: and said that he Was So 
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sidering them, He repeated the same. "e in i letter ` “on the 
-zoth- November.'19:3. The terms of business were eventually not 
signed. There isaletter on the 28th November 19124 from the 


plaintiff about * Cuts and damages in the fresh." . He says As per 


our advice. in our letters of some time ultimo we have been able to 
inspect : and find out most of the cases with short and have drawn -up 


. a list of them found amongst the fresh, showing also the amounts 


co 


charged and the amounts to be allowed as allowance, We hope 
this will have your careful attention with the debit notes formerly 
sent arid remit the amount at your early business." ' The debit note 
sent bn that day had a column “ less value 33-1-3 per cent.” The 
defendahts acknowledged receipt of, that - „letter and debit note on 
-tbe 19th December; 1912 and said that as nt ‘was -a large amount 
they were making enquiries into the matter and would report later. 
On the 17th July 1913 the defendants ` wrofe that if the plaintiff's 
"dealers were. making complaints about quality they “ would always 
‘like the mattér to go to survey and whenever that happered they 
must have cuttings return, to them certified by the arbitrators that 
they were the basis samples upon which they gave their award 


, Whether for quality finish ‘colour etc.” , The next letter about this 


, Matter is “dated the 11th December 1913 in which the defendant - 


» 


4 


firm said that they did not see that further correspondence would be 
of much use. They looked forward to an amicable settlement when 
their Mr. Blair reached Calcutta. 

Blair arrived early in "February 1914. . He had interviews with 


"the plaintiff and examined-some ofthe goods on the :19th February S 


19142 - The plaintiff in his letterdated the 19th February 1914 to 
.the defendant firm at. Manchester-said that Blair had ‘examined ` 
;.40 pieces out of which ro,pieces were found . faulty; On the same 


"date the plaintiff firm wrote a note for Blair's signature and accep 


* 


~*~ 


tance, but Blair wrote " No” across it and wrote that he had found 


three pieces with holes not big, ones but the others were:cut, 10° > 


pieces with hooking needle marks: - The plaintiff said that he had 
B uos: a mistake and Blair ‘said that if 2. mistake was made' it. was 

‘one that could be easily remedied. He asserted that he had not 
„made a mistake, On the 27th February the plaintiff wrote “ Regard- 


' ing our, claim ‘for the damaged pieces ‘we have. showed you. one: of 
the cases for your. satisfaction and you admitted that our.claim is >. 


quite justified and that wè are to get the. allowance.. -We expect to 


ov ¢ 


` 


. hear from you in settlement:by return." Blair said in'reply tbat - 


he would see them again when he would open another .case ; he 
also wrote that it "had. been . agreed. petoen me :párties that any 
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- “disputes” not amicably. settled sbould be ieferred to the Bengal ` 

"Chamber -of Commerce, aüd*he claimed that- Tight; - 
ed the plaintif that Kerr -Tarruck & ‘Col, were going to send ‘a. 
man to'see the case: ‘Of saries-and they would report to him; iB. 
: Manchester. On the. 4th March he wrote that Kerr "Tarrack's 
"man would go on the 6th to examine a case of the saries which 
“the plaintiff complained. contained faulty pieces. ~ He: also: made” 
over & letter addressed to Kerr Tarruck’s man to the effect that 

` he should. examine & Case ‘of. red and “yellow saries No. 3IL. ~ 
:* He will take the « case number and - will pass on to ine the* pieces 

`. faulty- (that are,not so marked)" . 
_. “whether in his opinion there is anything to „complain, - about taking 

. into consideration that no firm supplies absolutely, perfect goods.” ` 


S He ^ "may. also let me know 


| [Vor XXXII : s 


: Blair inform- I 


9. 


- 


This- letter, bears. an “endorsement on the back. “ Received . these x 


` 


yu 


‘damaged pieces for -inspection K, C. Mittra .7-3-14” 
: March the plaintiff asked. Blair for- the report of his; ‘previous inspece 
tion.-- Blair wrote.on tbe back of that letter that his "report: would" 
- follow in due ‘Course -aftér his man's . inspection -on- Friday the 6th, 
, He added that the 6o -pieces were quite up to any. -body’ 8 standard 
* ‘for that style: On the sth March he made a note of liis eximina- 


On the 4th 


“tion in respect of the 60 pieces, that he found four pieces tórnto ^ ' 


-the extent of: 8 inches. He also noted:tedrs in edges, -hook marks, 
holes-and other faults,- He did not admit that:all the above pieces 
~ were faulty, and said that many "of them Were a reasonable tender 
-Kérr Tarruck’s man could not go on the, 
‘6th: On the roth "March 1914 the Bengal Chamber- of Commerce 
informed the -plaintiff that a dispute-relating to certain'other goods 
(OE 1969) had been referred to -their arbitration- but this. matter 
was evidently not referred. to them. On. the rath March the. Mar- ; 
chester firm. wrotė hoping: that the dispute had been: arranged: amics 
* lably. Inspection. by Kerr Tatrack’s man actually took place ¢ on. 
‘tthe r4th. March. The plaintiff wrote oh the ryth March. to- Mr 
:Sarkat of that firm’ stating that Kisori Chand Mitra had called and 
“inspected. a ‘fall case of saries marked, G 3i1 H 1147 containing 
2400 pieces and found out that 160 pieces in-all were damaged,. the ` 
-length of the.cuts vatying. from half-an, inch to 6 inches, "There is. 
7a report by’ K. C. Mitra. dated. 17th March. - He ;said i in it that È he ~ 
^ had'examined one: case, the:case above mentioned.” It confirmed 
‘the description - given, by the: plaintiff. He- added: that some-cüts _ 
iwere in thè middle of the pieces. and some .on.theé bordérs,- He 
pe that as the -plaintif ‘did not.claim . allowances for the:pia holes . 
vhe had not:taken the. measurements o those. holes, : -He-statéd that 


` for that‘class of goods. ` 
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he found 20: pieces badly. sidnsd: This report wás sent to Mari» 
chester by. Kerr Tarcuck& Co; omthe 18th March witha noterat 
the man had found stains measuring, from-3.to 5 ft. in length; al- 
though they had: understood from Blair that some of the pieces 
migbt have had stains merely 6 to 8 inches square. - The plaintiff 
also sent a copy of the report of. Kerr Tarcuckes man to the defend- 
ant firmon the roth’ March. In- their letter dated the 2nd April 
"1914 they said that, Blair had artanged for a*final- gürvéy to be held 
of the goods; before his departure,- and the repprt had been sent 
dyly and that .they- expected thé-.settlement instructions : shortly 
meaning payment I believe. On the 30th April the plaintiff. wrote 
about "Costs and damages": “We learn that you will deal with 


^i the’ matter within the. next incóming mail" On the r4th May. 


they complained about the defendants’ silencé and they-said they 
expected to get their final decisions by the next incoming mail. On 
the 4th June they gent a detailed statement.of their claim-“in com- 
pliance with the’ terms of our, market” and requested immediate 

payment. On the’18th June the plaintiff said that he iad paid: to 
his. dealers the amount in the debit note amounting. to the present 


claim in ‘suit “for the damaged goods as promised by you.” Oa'the . 


“25th June the defendant firm wrote to the plaintiff that they were quite 


willing to settle the matter, but they consider2d the claim an extaa- 
ordinary‘one. _ They offered 135. 44. per case without- prejudice. 
` ‘They added that small hook lioles of $ $5 1^, 13" or 2” could not comè 


* uuder the 33} per cent. rate for "allowance, which only applied to 


big damages. It the plaintiff did -ñot accept the offer ‘he was to 
submit the goods to arbitration. The defendant-wrote on the gth 
July denying that they proinised.to pay £ 2660-16-8 for damaged 
goods. 'Thete the matter rests so far as the-correspondence is con- 


- cerned. Out of the amount claimed £ 1754 are for goods supplied 
in 1912 and x 3:5: for goods in 1913., Tne plaintiff at first said - 


that there were 8o or 90, cases in stock in 1912 but looking into’ his 
' books of April 1913 he :said ‘there were 93. - The plaintiff asscrls 
that Blair said to him that there was no question ‘about the allow. 
-ance “and that he admitted. it was "333 per cent of the pricy. 
On the date of "inspzction: the plaintff had 1§ cases of-saris tr 
` The- plaintiff has put-his case that it was expressly ‘agreed between 


him and Blair that the damages were to be paid at the above rate; ; l 


but from the correspondencé, it does not appear that the plaintiff 
asserted that there- had been' any ‘such’ agreement. The plaintiff 
' had/said in one of the above letters“ that the defendant? firar. had 
promised to pay hich the- defendants denied. Itis quite clear 
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‘that. the dispute was intended to. be: amicably settled.: that "Blair . 
z ‘himself examined, some: pieces and then he suggested: that one ‘ena 


ew. Crowdson „Was to be opened and I think it.may bə fairly held that Blair: 


intended that the _settlemenit. was t? be atrivad at-dy inspection’ ob ` 
..* One case selected out ofthe lot then'ia stock and that was t? ‘Be 
ne $. ;.. basis. of the settlement: -In that ca36, 160 pieces were found faulty; 
"os From the report it appears that, there were 76 pieces: which. "had _ 
`- cuts ranging from $to -2” and that there Were, 64 pieces with cuts: 
'4 between 3" and. 6" aud there were ao pieces badly stained... The. 
" defendants i in their letter of the asth June said that 4”, 1", if’: or 2" 
- were-small hook holes- and could not come. ufider 333 per ceng l ] 
: xate for allowance. - No evidence-.has been- given. on. behalf of the = 
.4 defendants that such Hook holes are not taken into “account dé is te 
= - » difficult to believe that goods with 1" 13", or a^ cuts tan be looked | 
"upon as hook holes. . That letter is telied upon by "the "plaintiff ^ as- 
„Showing that tle allowance of» 335 -per cent. - for damaged goods . 
_ig not disputed. When. the defendant firm asked for an. arbitration - 
ak ‘think it was then too late.: : The plaintiff had been told that ami- 
.- cable settlement would be arrived. at upon the basis of-the -examina--.. 
:tion by Blair. I do not think he could be asked to keep the go3ds -` 
- unsold indefinitely. Taking all the circumstances "into, , considera- 
ation the plaintiff was justified in. thinking that. the matter would | 
c .be settled "on the basis of 'the examination by Kerr Tarruck. & 
* -Co.'8 man: It was’ the’ fault .of the. defendant firm” that. they 
' had not appointed ‘a bétter man < if _ Kerr. Tarruck's partaer's. - 
- ^ statement that he -was not qualified asa surveyor or arbitrator. is ` 
l “accepted ; but- fhere was no question. of. survey or arbitration. 
His report was to be on aselected original package: -What he P 
' found in it, was to be the. basis upon iwhich the allowance was-to be 5 
"calculated. He undoubtedly” was qualified for such. work., -Although : ° 
y lam not prepared to hold that taere was an “express _ agreement. 
for 33} per cent arrived at tlie interview between-Blait and the pim. 
“tiff having régard to the statement of the plaintiff that it is the &usto:. 
mary. rate and there béing no express denial by the defendant : firm -' 
that is-not an "allowable. rate-in respect of; cuts and damages T. think- 7 
the plaintiff ' is- justified in asking. ‘for 333 per cent. - The. only. * 
‘point that the defendants left open in their letter was about.cuts up . IR 
s toa” “T. think having regard to that- dispute it would be just- to~. i 
B allow the plaintiff three fourths of the amount claimed.. There.were...>. | 
36 pieces in that package with cüts up to 1% I think that cuts "above s! — 
one inch ought to be taken into'account. I find there was nó term. ` 
agreed upm as regards the period within which complaints Were, Ag 
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^ be made. - "There i is pum to Sior that complaints were made 


.- Within reasonable time but the settlement was unreasonably post: 
i poned. ^I do not think that the plaintiffs claim i is barred by limita- 


ae tion. , Sec. 13 Limitation Act I hold applies to this case. “Absent 


w from British Iniia" does not necessarily; imply . previous presence ` i 
- hete. - "The | provision of the English. Statute has been- held- to` apply E 


to absence. from the Un ted Kingdom of.a defendant who has' never . 
E been theré. Halsbury, Vol: 41X, .56. See also Atul v. Lyon ĉr 
Co. (1); Rampartab v. Foolibai (2) ; Poorno v. Sasogn.(3). I allow 


(* the, plaintiff a decree for Rs. 23285-19- less Rs. 980-3 that is to say 


for Rs. 22;305-7 with interest at 6 pér cent from date of suit, pamely ` f 


c , 6th June 1916. ` I allow the plaintiff costs on Scale No. 2 


. Against this decision, t the Defendants: "appealed. 

- Mr. aA. "4. Avatoom with Afr. Ameer Aly for the Appellants.‘ 

"Sir B. C. Mitter with Afr. K. 2. Khaitan .and Mr N. Crean 
ry. for the Respondents: Muy. ve oe 


e - 7. A. V. 
pot © Thejudgments of the Court were as folows 7 : 
' Mookerjee, J This” is ‘an appeal by. the; ‘dolendyats from a 
judgment of Mr: Justice, Chaudburi i in a suit for ` recovery of money, 
representing the depreciation iri the valué of goods supplied. by them. 
‘> tothe plaintiffs i in a damagéd condition, The plaintiffs carry on 
, , business as a firm- importing printed Saris and selling fhem to 
re dealers: "The défendants fre.a firm in London carrying on busi- - 
ness as export -rs of printed’ Saris. There have been transactions ' 
-between the fitis since 1910, and decording to thé plaintiffs, one 
of the terms and conditions of business was as follows : 
. “Should cut and otherwise faulty. piecés be found i in the cases” 
` received, the plaintiff firm should examine one or more of the. said 
cases as the ‘plaintiff firm should think proper, in order to arriveat an 
. “average “of the proportion c of faulty pieces in the said’ cases, and on the 
e basis of ‘the said average, claim the usual allowance of 333 per cent,” - 
The plaintiffs further "assert tbát on the basis of the survey of a- 
- sample case made on the 17th March, ` T9i4, by Kerr _Turruck &, 
|o C04 ‘with ‘the: concurrence of both parties, the proportion ‘of faulty 
. "pletes: was, deterniined ` as 40 percent. Tne plaintiffs accordingly. 
. claimed Rs, 3h 047° “8 as from the defendants. as due on faulty pieces 
ihvoiced in 1912, 1913 and 1914 as perfect goods, The plaintiffs. 
further claiméd a” sum of Rs. . 4109874 as customary intérest. on this 
amount from’ ihe ryth -March, 1914. ‘to the Ath May, 1916. The 
' defendants ‘repudiated the claim % as largely ‘exaggerated and denied . 


. GY (1887) I. L.R. r4 Cale. AST. . &) (1896) 1. L. R. 20 Bom. 767. | 
.( (6898) b Le R. a5Cale, 496. 6 10-0 7077 7 aA 
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Cu. i liability : for interest. Mr. Justice ; Chaudhuri has founä i in favoür 


19:9. 5. ^ of the: plaintiffs that-the proportion of damaged - goods. shodid; on - E 


M W, Crewdson' ,: “the basis  of- the survey ‘by Kerr T ürruck & Co, be taken at'4o per 
"^ - cent ; but he has come to the conclusion that as: the cuts were: : of, 
y v Ganesh, JS 


. " various lengths; the depreçiation should, be’ allowed at the rate of, 
` Mookerid, 5 ? ‘notvone-third, but tbreé- -fourths of oue- third," that is; one ‘fourth 
: - Mr Justice Chaudhuri has in substance held that the’ proportion~ of 





(25 — -in valué tbereof should be taken at one-fourth. On this-basís, ‘he 
-- has allowed the’ plaintiffs R decree for: Ras. 23,285- 10x less- ‘Rs: “980-3 
- (covered by. previous awards), that, is to Bay, a net ~amoinit of; 
>o 4. -Rs 2230577 The claim for. intereat antecedent to the süit was” 
Cied . ..; abandoned in the Gort below ; but interest has’ béen ‘allowed: on ? 


ae bea plaintiffs have also beén awarded costs, Both parties were" .dis-- 
: go“ “satisfied with this decree. , The defendants have appealed and have: 
; coatended, first, that the plaintufs. have not proved that 40 per ‘cent. 

s «of the góods. were damaged; secondly, ` that as according to the 
uu -learned Judge the plaintiffs had failed to ‘prove that the value of’ the 

is ien Nx damaged . goods: was “depteciated by one-thitd, he should’ not-have 

ES x o arbitrarily. assessed. ‘the . depreciation ati one-fourth ; and, ‘thirdly, 
MED l "that no interest should have been .- allowed before" daté of decree. 
: - The plaintiffs bave’ ` preferred crosé-objections, and have contended - 
that thé depreciation in value'of the! ‘damaged goods should” have - 
„been -assessed at one-third and that the evidence "does not justify a. 

cR ` réduction to one-fourth, which is. hot the ¢asé of either’ ét the 


? mul Aw : : parties. .. We, are of- opinion, that ‘the appeal’ must succeed in part 1 


re. s .and the cross-objections, must also be allowed. .- Bean 

' In^the appeal, we have. to consider two elements, each essential. 
oe ae ns ae for, calculation of the sum recoverable’ by the plaintiffs "from the 
© <  , .," defendants on account of. the. daindged "condition of 'thé- goods 


proportión of «the - -goods invoiced as petfect. were i in fact! ‘damaged ; ;. 

< | indeed, this conclusion of the Court; below, has not ‘been aerioualy - 
: contested here. Consequently, we have. to determine i in the : propor- , 

i tion of the damaged goods. and the depreciation i in [value on account 
yoo ‘of: their "damaged. édndition.- Theoretically, the” idéal' method ~ 

2 P would be, if the goods were still unsold and available for inspection, , 
se _ to’ ‘examine each: piéce, and to determine its depreciation’ in value. 

, ` But even if the goods were available, stich ` a procedure Would’ be. - 
2 pii manifestly impracticable“ ‘from the. point of view of transaction of 
ee . mercantile btisiness. - The plaintiff statéd^ in dig ro dz 
: V f qe ims n bes | ee g EB s 


a 4 ^ Te 


- faulty goods. should .be taken to be two!fifths and the depreciation s 


? the. sum decreed from the date of commencement of thé guit; “The l 


supplied. The evidence cónclusively , proves that ‘an’ appfeciable - 


" 


at 


pun 
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ie 
yhen allowance. for’ damaged iboi is fixed, ak case is not ex- 
amined, because if that were attempted, it would not only be very 


difficult tø find room for the-piecés taken out but alsó to fold them 


$ , PBain ; they could not plainly be sold'as ‘fresh goods, because the” 


finish would inevitably get spoiled. + It is obvious that, in these 
, circumstances, recourse must be had 4o ‘some method of averages. 


- The .question iz, did the parties in the pr. sent case agree upon such: 


a.method. . The correspondence” between the parties," which is 
„summarised in the judgment of Mr. Justice Chaudhuri, shows-that 
-the parties did not reach an agreement, on this, matter before 1914. 
- In February, 1914, Mr. Blair came to Calcutta as the representa- 
6 07 a tive of the defendant firm. He opened one case of goods on the 
] - 19th February, 214 and examined two parcels. The parties were 

; not; however, agreed a3 to the'inference to be drawn from this 


` 


$5 ' partial examination, of a single case. Mr Blair then arranged for. 


, .. ihe examination of another case by Kerr Tyrruck & Co An 
.. Officer cf Kerr Turruck & Co. actually inspected a case taken at 
random on ‘the 14th March. The result of the'inspection:was that 

4 one huadred and Sixty pieces out ‘of four hundred were "found 

. damaged; the length -of the cuts- varied from half an inch to six 
- a inches, and while some of the cuts were. in the borders, others 
.were in the middle of the pieces. The report of this inspection 

P dated. the 17th March, 1914, further ‘shows - that 20 pieces bad 


Pee , letter of Kerr Turruck & Có. states that although according to 
"Me Blair some of the pieces had stains 6 to 8 inches square, the 
«c Stains actually found measured 3 to 5 feet in length. "This report 


CA and the forwarding letter were sent to Manchester for information. 


+. of the defendant firm, We are of opinion that the 'parties 


intended. that the proportion of the . damaged goods should be . 


_-. determined ’on the result of this inspection. o The parties had 
carried. on an inconclusive correspondence on -the subject for 

, many months; the representative- of the defendants came to 
>, Calcutta for the purpose, amongst others, of. séttling-the matter. 
-n He, himself made a partial inspection of One case. and then’ request- 


- ed a. well-known firm in the trade to make an inspection of another- 


west os cdi cage. If Mr. Blair had intended that the result of this inspec- 
. - tion should: not be accepted as. the basis for calculation, he might 
¿~ easily have arranged for inspection ‘of. some more cases. The 
result of the inspection was communicated to the “defendants ; ; they 
. did not suggest that the case opened could not be deemed a fair 
S er and they did not.ask for examingtion . of other.cases, The 


: - defective colours, that is, were; badly stained. - The forwarding _ 
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„Civit b ` present ‘suit was instituted -on the 6th June, tg16, and the’ defendi 
1920. -ants made no attempt to examine Mr. Blair.on commission, till “the <- _ 
J w Crewdson -rst July` 1918. The application was adjourned and Mr: Blair died“ 
X $- -> on the roth August, 1918. .It is worthy of note that the application: 
ae: Was..not proceeded: with, though: it ineluded the names of other ` 


Mookerjee, Fa members of-the- defendant. firm ^as -possible witnesses. “In. these- 


` circumstances, we hold that Mr. Justice" Chaudhuri has correctly. 


E. ICE per ‘cent “on “the basis of ‘the survey made by Kerr. Turtuck- " Co: : 
5 with the concurrence pf both parties. D x 


Next comes the question of the extent of the depreciation due: 


: to the damaged condition of- the goods. `- Here, the application of the: 
prineiple of averages is stil] more. imperative from practical consider- ` 
' ations, than it is for the purpose of ascertaining the. proportion of 


"> 
4 


: PELO Size, but also- upon ‘the location of the- cuts, while the:.depreciation” 
QA | ., due to stains-must vary with size, location pnd colour. of ihe. "spots. 


An such circumstances, an almost infinite variety and gradation’ ist. 


Í possible, and-a classification is well nigh impracticable, "The*plain- `. 
£^. tiffs assert that the usual allowance for depteciation is one-thifd.’- 


- Te qe ` asserted on. oath’ that other European firms, for ‘instance, Ralli; Gra- 

-i t. "ham, Finlay Muir -gave allowances on - the basis of one-third” for 

NC e E damaged and Cut pieces ; it is, significant that no attempt was made 
J ete to. cross-examine the plaintiff on this point. It is further worthy, of 
et note that when “cuts and jobs ” are. separatately supplied, a reduc-- 
T , lion. of one-third is ‘allowed -on “the: price. for perfect goods ; ‘the. 


Ee en found that the proportion of damaged goods must be taken at 4o' : 


E damaged goods. The depreciation depends, not merely upon the .- 


Ws. etse sae THE defendants: “only generally deny ‘the terms alleged by the plain- - š 
-o 78 giffs’ -but -do not specifically contradict the statement ; they do not. - 
í au allege an alternative rate or rates. On the other hand, the plaintiff, 


" inference may therefore. be reasonably drawn that the same ratë `: 
would be allowed when these are mixed with and invoiced as perfect” : 
goods. There (is also some evidence to show" that previous claims’ 
' by the plaintiffs, though for small amounts; wére paid by the’ defen. ^- 
dants at the same rate. “Finally the correspondence between the `. 
ae a ^ parties shows that the planitiffs have consistently adhered. throughout M 


to the statement that the reduction .in-value.is calculated at one-third. ^ ^ 


In'their letter datéd asth June, 1914, the- defendants practically | 


Bue "ue ‘admit that this is the rate, but allege that this.rate is not applicable id 
:^-go cuts Bot exceeding two inches ; they do not however state.what if — 


‘any Special rate is applicable i in such cases. “We hold accordingly f 


= : . , P 1 


` that the plaintifis have established. that . the reduction’: the value. | 
: E dainaged goods must be calculated’ at ane: third- and pH LA : 


VoL. xxxir) ONE HIGH CÓURT.-- 


a 


» abies to aphold the. conclusión ot Mr: Justice Chaudhuri that the 


` Tate is one-fourth, which is not supported m any evidence on the E 


recort. Bg mee SS bee RTE E V Rd : 
. The only other poiot which requires consideration i is. whether the 
plaintiffs should have been allowed-interest during the pendency ot 
the suit. It is plain that such interest tannot be claimed under 
section‘: of- the Interest ‘Act, 1839, ‘as the sum due is. neither a 
5 debt” nor a “sum certain” within: the meaning of that section. 
‘ The only statutory provision which authorises the, Court to allow 
interest, in its discretion, i yin such a case is, ‘that contained i in section 

* 34 -of the Code- of, Civil. Procedure, 1968. That section contem- 
‘plates j interést in. three stages; namely, (g). interest prior to the 
institutión of. the suit on the prinçipal sum adjudged; as distinguish- 
ed from the principal sum claimed ; (2) additional interest on the 

z principal sunr adjudged, from thé date of the suit to the date of the 
dectee, at such rate as the Court deems reasonable-; and (3) further 


"interest on the aggregate sum adjudged, from the date of the. decree . : 


to the. date of realisation or to such earlier date as the Court thinks 


fit. "The section does not provide for I payment of. interest ‘for period B 


-antecedent to the suit, but it empowers the Court, when. the décree 
is for. -the payment of money, to allow interest pendente lite as also 
- interest Subsequent to, decree." -We are not called upon to ` consider, 
whether the plaintiffs can -claim interest prior tothe institution of 
this suit, -because though - -such interest -was Claimed i in the lower- 
Coüit as." cüstomàry interest," the claim -was abandoned at the 
trial. We have only ‘to consider,- whether interest pendente lite- 
: should have been allowed. We aie of-opiñion that . interest during 
` the -pendency of the litigation should nòt have been decreed, The. 
`~ sum recoverable by the plaintiffs is;not a debt but unliquidated 
E damages, ' and as Westropp C. J. observed in Avam/i v. Commis- 
sioner of Customs (1), interest does not run upon unliquidated 
damages. ^ The süme?view was adopted in Rutnessur v. Hurrish 
"Chunder (2). 'We do not see why, i in point `of principle, a distinc- 
tion should’ in thi8 respect be made between interest prior to suit 
and interest pendente tite ; interest prior to- suit was clearly not 
recovérable for reasons stated “in Subramania ` v, Subsamania (3), 


^ Boddu v. Kotra G) though: the- -point -was apparently overlooked in | 


_Makamad v. B 4 aS. N. Co; O Wen may ved that interest pen- 


a) (1870) 7 Bom. 'H.C. R. 8p (A: C. J.)- f 
(2) (1884) I. Lo Roar Calc. £21 Gas). x i 
(3)-(1908)-1. L. R-31 Mad. ago. - .." (4) (i913) M. W. N. 574. 
' (5). (1908) I. L. Re 32 Mad. (95. -` toe = 
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"dente lite is not claimed as damages for wrongful detention of 


money which the defendants had profitably invested (See the obser- 
vation of Lord Macnaghten in Jonson v. Ri (1). We cannot also 
overlook the fact that there was a substantial dispute’ between the 
parties as to the basis for assessment of damages, and the litigation 
itself lasted for more than two years in the Court of first instance. 
In view of all these circumstances, we must hold that the Court 
should not allow the plaintiffs interest gendenge Jite, ` 


We may add finally that the plea of limitation which was over- 


ruled in the Court below, was not even mentioned in the ‘course of- 
‘argument, though it was taken in one of the grounds of appeal. 


The result is that the appeal is allowed in part and the cross- 


objection also is allowed. The decree of the Court below will _be 


varied in-two respects, namely, first, the sum due to the plaintiffs 
will be calculated on the basis that the depreciation in value of the 


. goods delivered was one-third, and not one-fourth ; and secondly, 
interest will be allowed, not from date of suit; but only from date 


of judgment of the Court below, that is, the aoth August, rgrg. 
Subject to these variations, the decree will stand confirmed. As 


the victory has been a divided ici each party will bear his own 
costs of this appeal. D 


Fletcher, J.—1 agree. j 
Messrs. Orr, Dignam & Co.: Attorneys for the Appellants. 


Mr, D, P. Khaitan: Attorney for the Respondent. 
ATM. * . Appeal allowed i; in pari: Cross-objection. allowed, 


(0) ioo) App. Cas. 817 (822). . 
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CRIMINAL REVISION. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
" Mr. Justice Cuming, ` 


ALI MUHAMMAD MANDAL AND OTHERS 
v. 
` PIGGOT anp OTHERS.* 


Criminal Procedure Code (Act V of 1898), Sec. 145—Lac—Dispute ^ regarding 
growing and collecting —', Land’—* Preduce of land’—‘ Crop '— Version of a 
party— Practice of taking to criminal Courts, deprecated. ` 
Where the dispute Ín respect of which proceedings were drawn up under sec- 

tion 145.of the Criminal Procedure Code, is one regarding the right to grow and 

collect lac on plum trees standing on lands comprised in the holdings of occu- 
pancy raiyats, it being not one in respect.of any land or water within the meaning 
of that section, the Magistrate has no jutisdiction to proceed under that section and 
make an order for attachment of trees with lac thereon. 

Lac is neither ‘a crop’ nor ' land’ within the meaning of section 145. 

S Crop’ in section 145 is‘restricted to something the produce of the soil. ^ 

The definition of ‘land’ as including * crops’ or "the produce" is for the 
purpose of section 1450nly.' " 

The version of one party cannot be i ta before any evidence is gone into 
as to the fact of actual possession, 


^' The practice of taking to criminal Courts, for the purpose of a preliminary 


skirmish, disputed claims, involving questions of right and title, about which the 
parties may intelligibly and with perfect good faith, take opposing views, is de- 
precated: Amrii v. King-Emperor (1) followed. 
Applications for revision under section 435 of the Criminal Pro- 
cedure Code by the Second Party (Tenants.) ` d 
Proceedings under section 145 of the Criminal Procedure Code. 
The material facts and arguments appear {rom the judgment. 
Babus . Dasarathi Sanyal, Manmatha Nath Mukherjee, Nisit 
Nath Ghatak = Debendra Narayan Bhattacharjya for. the Peti- 


tioners. 

‘Mr, Gibbons K. C. ( Adegcate- General), Sir Asutosh Chaudhuri 
Mr. U. N. Sen Gupta, Babus Hemendra Nath Sen and Probodh 
Kumar Das for the Opposite Party. 

The judgment of the Court was delivered by . 

N. R. Chatterjea, J.—This is a Rule calling upon the Dis- 
trict Magistrate of Malda, and the opposite party (who are the 
first party in a proceeding under section 145 of the Criminal 


*Criminal Revision Nos. 479, 496-499 of 1920, against the orders of the District 
Magistrate of Malda, dated the 3oth April, 1920. B 
(1) (1919) 29 C. L. J. 332 (324) ; L L. R. 46 Calc. 854 (860). 
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; Were se tom v e o ; 
CRIMINAL. , + Procedure. Gade) | to “show. ee the. ‘ordet of the, District 
i .$930.. 1 D “Magistrate | of. -Malda dated.the- 30th, April . 1920. should not be set E 
ie Ali Molausad. - aside on the and; and : ‘ard grounds ‘mentioned in‘thé petition’ or 
E n" *  why-guch other order should not be inde as to this Court . may e 
1 ieee IQ R EN 


eem. ;propér. ^ : : 
_The -petitioners dre tenants. holding lands as occupancy raiyats :' 

wider the Mathurapur’ Zemindary Concern in the district of Malda, ° 

_-and were the second. party, while the opposite’ party - -who are ihé- 


` ‘manager, and other’ officers of. the concern and the lessees. under, ^ TT. 


^ "them, were the first party to the proceedings under section 145. . 
:. -The dispute. between the Mathurapur Zemindary-Concern and - 


- the tenants relates to the right to grow and collect lac on. ;plum trees e i E 


: stàpding on larids comprised i in the holdings of tenants. ie ae 
The- proceedings’ 'under^ séction- 145 wére started. upon & police + 
` fepórt dated the agth April; 1920, to the" effect tiat ‘the’ Coricern” 
was trying. to collect lac from the trees standing on the lands of 
` the tenants by their ` “adÃidars  (lessees), . that the tenants on their 
E were equally anxious to-oppóse: them in-their so doing, that on 
the 26th April Mr. Stevenson, thé manager of the -Cohcern ‘had 
laid- information before the "police alleging that about i 500 men had 


" : collected with 24 guns, to, attack, his: men ànd adkidars and’ loot his: 


‘Tajpur Lac: godown, pt "that on “enquiry it transpired that. there f 
:yWas every: possibility of a. serious breach ‘of the peace at any moment 
between the Concern and its tenants in connection with . the collec: i 
tion of lac .gfown on trees on the lands of the tenants in a number’ 
_of mouzabs (naming them), that ‘a serious "breach: of, the peace: 
~ aitended with loss, of life Was 8 imininent, and suggested that injunc- j 
tion "might be: issued under Section 144 Criminal Procedüre Code . 

: upon ‘the members" of *both the parties ; smentioned in - the ‘report 
“directing them io ‘abstain from collecting lac grown on trees on the. 

“ands of the tenants in order to ‘avoid- immediate riot. "AE 

: ‘Thereupon the District "Magistrate made the: following ordér on - 
“the goth “April, 1920." E! Draw | up: proceeding ` “under section 145. 

- -Criminal Procedure’ Code and attach the lac -trees standing i in tlie 
holdings of the tenants mentioned in the proceedings . pending - 
fürther .order.' The police ‘will - make - arrangements for collecting ` 

“the lac when it is ready. and for. bringing it into' head-; sagarters; and 
slacking it here”. . Me D 


ta 
[ 


It: appears that on the 4th May. and Sagai datei ES pelles . H 


' . from „different, . police Stations submitted four. “reports praying ` for ^- 


proceedings under section 145 Crimiral Procedure - Code tand the, 


District Magistrate on ilie 8th b May, toth May and sah Merci 1920, 2: 
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. drew up four different proceedings making in all about 70o tenants ~ CRIMINAL. 
second parties in five different proceedings and in each case directed 1930, 
the lac trees to be attachéd. The proceedings ran as follows :— Ali Muhammad 
* — ee" I am satisfied from the police report that a breach of the Sa i 





peace is imminent, I do:hereby-direct both parties to appear before ` 

me on the agth May, 1920, and to put in written statement of their 

respective claims as respects the fact of’ actual possession of the 

disputed lac on the said treeg.' As the case is one of emergency 

the-disputed trees with lac thereon are attached till the decision of 

the case.” The jzs¢ May was fixed for filing written statements, 
— and this Rule was grānted on the rst June, and further proceedings 

f were directed to be stayed pending the disposal of the Rule. 

The opposite party has appeared by counsel to show cause and 
the learned District Magistrate has shown cause by a letter. 

The second ground taken in the petition is as follows :— 

** For that the dispute in respect of which the present proceed- 
ing has been drawn up not being one in respect of any land or 
water within the meaning of section 145 Criminal Procedure Code, 
the learned District Magistrate had no jurisdiction to proceed under 
that section and make the order of attachment complained of.” 

The first question for consideration: therefore is whether the 
subject-matter of dispute comes within section 145 of the Criminal 
Procedure Code. Proceedings under that section can be taken ' 
where '*a dispute likely to cause a breach of the peace exists con- 
‘cerning any land or water or the boundaries thereof," Sub-section 
(2) of that section lays down “ For the purposes of this section the 

expression ‘land or water’ includes buildings, markets, fisheries, 
crops or other produce of land, and the rents or profits of any such 
property.” The subject-matter of dispute in the present case is ‘lac 
grown on trees, i : 

It'is alleged by the petitioners that the process by which they 
and other tenants have been growing lac upon trees on their hold- 
ings is that described in the Encyclopædia Britannica under the 
heading of ‘Lac’ and which runs as follows: "Lac, a resinous 
incrustation formed on the twigs and young branches of various 
trees by an insect, Coccus Zara which.infests them, * ^* 9? * 
As soon as the minute larval insects make their appearance, they : 
fasten in myriads on the young shoots, and inserting their young 
proboscide into the bark, draw their.nutriment from the sap of the 
plant. The insects begin at once to exude the resinous secretion 
over their entire bodies ; this forms in effect a cocoon, and, the 

^ separate exudations coalescing, a continuous hard resinous layer 
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: Cabia. tegularlý hotiey-combed ‘with small cavitios is : deposited over. and E 
LAS adio: 4M arouüd: the twig * * 3*5 L3 To obtain the: largest ‘amount, of. : z 
oa. Mabainmed ~ both -řesin and dye-stuff therefore it is necessary, to gather. twigs , o eg 
EE PE with their living inhabitants i in or: near -June and Novamber, —Lac *. s 

ie ae gil id E, encrusting the twigs as gathered i is- known in commerce as ‘stick - E . 


N. R..Chátterjea, F.. Jac? ssesois d D^ 7 voc = EN 


VOS LY Vg thé counter: affidavit "of Fazal ‘Biswas filed ón behalf of the. 
6 ere ee ` opposite party. the process by which lac is grown by themi is stated 
m Oe UM -thus : i—"Lac ‘canrfot be grown on the same plum i trees twice every : . . 
m t. year, ‘To begin with, the: branchés: of plum trees are cut in the — 
pi ot - Bengali mónth of Falgoon; then thé new branches-and leaves. . 
MN ~ bégin -to shoot out. ` Rhen in the month of Ashar little twigs cóyer-. ^ ^ 
E ‘ed with’ lac-£erms are placed over and together with the new- brat duct 
ches and: thereupon lac begins to. swarm and spread over the new?- MEE. 
^^ v branches.. "Thereafter in the month of Kartick this crop is" "'collect- +. "or 
^X ^, ‘eds This process is- répeated in respéct of those other tresor -> 
. “which ‘lac is sown in the month `of ‘Kartick and collected in the ; . " 
eo month of Bysack.". Whatever ` .may be the: difference between the iE 
TE fud:processes stated above; it is -clear ` that lac. is pot & natural - M 
NE ~ zs. product óf the trees, but- is produced on the trees by'a- -pafasite,- ` 
Ro UR ei The learned District Magistrate himself in- showing caüse p 
: cm "US cut that - “Tac i$ "not a thing that is allowed to grow by itself: 
* ^". "certain quantity of éach years crop is saved as seed and. a- GR V 
-.7* o OF two later is attached to the trees y human agency from which ~~ ur 
"Xs - ‘the next crop develops.” i3 RS T 
It is contended on behalf of the opposite party that “ie comes 
within: thei impression: " crops ” of land. We do not think ‘hows 
ever -that lac is a crop. : : Thé meaning of the word “ crop ” ‘as given ` 
PREIS, i = "in Dictionaries is as follows: “The plants or grains collectively - s 
Fo.2 00.577. a thats are: cultivated for consumptioa: algo the soil" product ofa ^. y 
o d àC . particular kind, place. or season feo fey Gee t the ‘Standard 'Dic- i 
lO iemm. 05070. 07:0 e e = 
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ae Ae n we 2 - E "The. produce of the fiald T md "The anal solus of -- 
Po RE QUEM . * plants cultivated or preserved for food especially thatof-thecereals; ^. ^ 4 
SO EUM i 777 ihe produce of the:land - -either ` while-growing or. when gathered; ^ œ; 
a Fe < "harvest * * *,* - with “qualification or contextual’: specification : BEE 
5 <ua ooa ng The yield or produce of some particular cereal or the plant in a p n 
m NN Eod season or- in a particular locality’. ZAevreas the whole.of. -` 
22 w9 cf ‘the plants which engage the- agricultural industry. "of a particular PE 
E ` district Of season. -* *.* * The annual: or , segsghs yield-of any E 
S ARR . matjiral product.” dee Oxford ao Pe fee i 
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It has béen argued tbat people speak of a lac crop, and hence 
that lac is a crop within.the meaning of the term as used in section 
145. People also talk ofa crop of hair or a crop of cases, and we 


think it is quite clear from the words of section 145 that crop is 


there restricted to' something the produce of the soil. It is next 
contended that '* trees” are * produce of land," and an observation 
in the case of Maharaja Surjakanta v. Maharaja Jagadindra Nath 
(1) is relied upon, where the learned Judges observed :—" The 
Gazari trees may come within the term ‘ other produce of land.' 

It may be conceded that ' trees’ are produce of the land. But 


it does *not follow that anything produced on trees is also “ produce 


of land.". We are not concerned with the definition of "Immove- 
able property,” as-given in the Transfer of Property Act, or the 
General Clauses Act, which was referred to in argument, because 
although the words “tangible immovable property " occurred in the 
Criminal Procedure Act of 1882, thay are replaced by the words 
t Land and water " in the present Code. . The ordinary signification 
of the expression *land ' bas been extended to certain other things 
(among others) to “crops or other produce of land." But ia order 


that the thing may be called land it must be (leaving aside the 


other things which have no application to the present case) either 
“crops” or “other produce of land.” As stated abové “trees” 
may come within the definition of land as being ‘ produce of land,’ 
but we.are unable to hold that lac which is not'a part of the trees 


‘itself, but is a parasitic growth on the tree is also ‘produce of land.’ 


Tt is-said that as the lac insects draw-their sustenace from trees, the 
lac is part of the trees. But in order that a particular thing may fall 
within the definition of land it must be either land or ' crops’ ..... 

or ‘ produce of land. It is not open to us to add to, or extend the 
meaning of the expression ‘land’ as given in the section. We think 
that lac cannot be called “ produce of land” unless we hold that a 
parasitic growth on a tree which is a produce of land is also land, 
and that cannot be done without straining the language. We are 


: accordingly of opinion that ‘lac’ does not fall within the meaning 


of the expression ‘land’ in section 145 Criminal Procedüre Code. 
That being so the proceedings held under section 145 were with- 
out jurisdiction, It is contented however on behalf of the opposite 
party that even if the case does not come under section 145, the 
right of -using the trees for. growing lac might come under section 


7347 which relates to a dispute concérning the right of use of any 


land. But the definition of “land” as including “erops or the 
{1) (1900 11 C, W, N, 198 (201). 
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produie e -is for the purpóse - of section 145 only, an 
Buch definition i in cónnection with section t47- Int 


-- eyen assuming that ** Aland" in section 141. algo include 


‘other- produce of land,” no proceeding has been -dray 
that section, and even if any ‘such proceeding were dra: 
of attachment of the, lac was without jurisdiction, a: 
does -not provide for attachniént and, having regard t 
matter of that section, no order for attachment can be 
' The 3rd ground taken in the petition runs as.follow 

* For that in view ^ of the entries made.in the fins 
record-of-rights Having, the force of decrees.of the civi 
‘in view.of the result of the Suits under section 106 Ben 
Act the learned District ‘Magistrate was not competer 
under section 145 Criminal Procedure Code i in respe 
pute which has been in effect finally. determined: by the 

* - It appears that the Mathurapore Estate comprises 

and several other Toujiís, and in the course of-the se 
“ceedings which took place in the year 1917-18,.it -wa 
behalf of the zeminder that the tenant had no right to 


. propriate the frees on their holdings. .No-question 


raised with respect to the right of growing lac.- Tt 


* Officer Mr. Nelson made enquiries into the dispute ab 


to trees (in Touji No. 60) took evidence. on both sides, 
the conclusion (see- his note .dated ‘the rgth_ June, r 
tenants havè-the right to cut ‘down and appropriate { 
No. 60, and by his order. datetf^the rth August, 1 
that “after. the entry of fruit trees: in the &katián N. 


' "Fruit and timber belong to the raiyat.” In the case 
""bearing trees the entry will be “ Timber .belongs to tk 


'. further appears that in 1918 .a Revenue Officer made 

. ~ to the right to trees evidently in respect of all the Touj 
.. “landlords and, tenants were represented by pleaders a 
_ Were-examined on both sides. The Revenue Officers 


“report (together with the evidence and: written "argume 
„both. parties) to the Settlement Officer to the effect that 
' have full right to cut and appropriate trees on their ow 
out the landlord's permission " and suggested that an 


E ‘to that effect i in * Circle I and all villages”, The Settle 
Mr. Nelson thereupon. -made the following order . ow tl 


1918:52“. -Make ah entry in each case where there are t 


. -Tayat can Cut the trees and appropriate the wóod."- 1 


such-an:entry was directed to be made in-“each case” | 
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. ment Officer Mr. Nelson, it appears that such an “entry was made in Conga. 
the record-of- rights relating to lands of Touji No. .60 only, and no gao. 
such entry was made in respect of -the lands of other Toujis in the Aw Moammad 
e finally published record-of-rights.. The landlords (the Mathurapur : get 


Concern) thereupon instituted two sets of suits ‘under section 105 of 
"the Bengal Tenancy Act one in respect of Touji No,6o and the N, R. Chattetjea, 3. 
' Other in' respect of the other Toujis for a declaration that’ the tenants ` 
had no right to'cut down or appropriate trees, and that entries to 
that effect might be made in.the record-of-rights, These suits were 
transferred. to the Subordinate Judge for trial. The. tenants filed 
written statements. Pending those suits the- present proceedings 
under section 145 Criminal.Procedure Code were started, and the 
*  Mathurapore Concern applied for withdrawal of the said suits with 
^ ' liberty to bring fresh suits ôn the ground that there were formal de- 
fects in the plaint, and on other grounds.. The application was 
;opposed on behalf of the tenants, and - the. learned Subordinate 
-Judge refused to grant permission to withdraw with leave to bring 
fresh suits, The Mathurapur Concern. however ‘withdrew the suits 
without leave to bring fresh suits. - It is accordingly 'contended on 
» Behalf. of the petitioners that as the effect of the withdrawal of the - 
suits without leave td bring fresh suits, was to preclude the land- 
. lords: from bringing fresh:suits in respect of the same subject matter ` 
having regard to the provisions of order 23 R. r.of the Code of 
Civil Procedure, they were debarred from disputing the rights of the = 
; tenants to tlie trees. 
It is unnecessary to consider the precise effect of the withdrawal 
of the suits upon the rights of the landlords’ if they’have any." 
“There $ was the’ order of the Settlement Officer (Mr. ` Nelson) direct- 
ing entries to be made in the record-of- -rights ‘tothe effect that the 
= tenants have the right to “cut-down and appropriate the trees on 
their holdings. . ‘It is true for somè reason or other the entires as ` 
directed were not-made in the finally published -record-of-rights in 
,  Tespect of -the lands of all the Toujis, and-it appears that that was 
one of the grotinds upon which the withdrawal of thé two suits were 
“applied for. But a suit lies under section 166 for the decision of 
a dispute not only regarding ahy, entry made by- a’ Revenue Officer ` 
in-the record-of-rights, but also_with ‘respect to any omission -made 
from. ‘the record-of-rights and the suits. could have been ‘proceeded 
with for declaration that the tenants had no right to the trees, and 
for-making entries in the récord áccordingly. We may also refer , , 
, here to. & criminal case which -origińated i ina dispute between. a 
lesseé Or Mr Hennessey (the' predecessor-in-title of the. Mathura- 


a 
D 


ES 
3 


x * = ay - = 


“464 ME v = Fa fur nibh d LAW oe o. daie 


_ CRIMINAL, due "Concern) and two tenants. of the. estate with Beda the” 
EA collection of lac from trees ‘standing on lands by the tenants, in the ^' 
Ali Zu year 1918. "Each.party charged the other with “theft of stick’ lae: 
du. and i inthe case against the tenants, summons were issued: The- A 
B c ` lattér moved the. High Court and obtained a Rule. "The léamned- . 
NOR. LI Judges: (Richardson and Huda, JJ.) in quashing ‘the’ ‘proceedings ` 
uE (See Ainrit Majhi v. Emperor (1) observed :—"Inü the view we: 
. v. ^ take, regard ‘being had to.the nature of the dispute, there is iite 
`~ , reason to suppose that the charge-of theft, from Whichever side” it* 
* ^4 comes, will be ‘substantiated. The disptte i is eminently one for ihe" 
" civil „Courts, where only it can be -finally determined. It will. be" 
.5 to the interest of all -parties that- a decision should be sought: for” 
= . -> there.” Thé practice. Ùf taking-to the .criminal Courts, forthe > — 
l ; purpose of a preliminary skirmish, disputed" claims, “involving” ". 
s i . Eo of right and title; about:which the parties may. intelligibly ` - 
T and with perfect. goad faith, take opposing -views,.is_in-our opinign E 
E much to bè deprecated.” We entirely agree with those observa- 
s tions, and it is- „very much to- be Tegretted that in spite of tlie' 


Kio 


Te , opinion. expressed i in the above case,-the Mathurapore Concern: did ’ 

, ex “not think it fit to. proceed with the suits actually brought by them . 
^ 8° 7 -zand in which the rights of the parties could: be. satisfactorily deter- - 
xr. '-mined, but withdrew. them 'even- when leave to bring fresh suits ` 

Eut CO was refüsed.by.thé Court, atid that the Magistrate in-the face óf 


^ the order of the Settlement Officer. and the fact that civil 'Suits. - 
'' -were pending for the determination of the rights of the parties to 2 

. the ‘trees thought fit to start proceedings under section 145 of- the-- 

~ Criminal Procedure Code. The learned ' -Magistrate- says that the `. = 

`. o ' + -withdrawal of ‘the’ suits could not possibly affect the right to take ^ ^ 
the crop which was growing on the- trees long before the suits were: 

S c 07 withdrawn ? and in another ~ passage says “my information i is that ~ "^ 
fee a d . the ls landlords-grew the lac. But we think that the version of- one’ à 
E party should not haye beón accepted Defore any evidence was gon& ^. . 
- | into as to the fact of actual possession. -No doubt it was necessary 
. . ," to take steps at once fo avert serious breach -of peace which was ^ 

. “apprehended by. the police ; ‘but proceedings could havé been ^ 
: x ' éffectively taken under section 107 to bind down the- parties.-' As : 
: .. - The learned District Magistrate in Showing cause - refers to- ^ the: 
By UU un ` findings - -of ‘his predecedsor Mr.. Lindsay- to the-'effect that: thes. 
< -zeminda: for many years previous. to- 1916 had let out the right ia 
+ ‘grow lac on all plum trees in- the estate including those standing ^ 
-on- “tenants. „holdings; to persoñs who made a: piis of - lac” P 
RM » (2): 9t9) h L. Re 46 Calc, 354 (860); 29 C; L. J. 323 Gig dures As Ee 
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E A, ‘and who were not taiak of the estate atall but resi- Guin AN 
dents of' other. districts who. came at stated times solely for the . 1920. , 


purpose of” placing the seed lac on the trees and taking it away when — y Mskasiad . 
ripe ; .and that the tenants never themselves grew. lac even on trees 
_ on their own holdings. These findings ,owever, were arrived at in 
_ criminal proceedings, and before the orders passed by Settlement 
Officers specially entrusted with the ascertainment and record-of- 
^ rights of landlords and tenants, -and who enquired into and deter- 
mined such rights on the spot, . 
The petitioners allege that. they and other tenants under the 
(^ > zemindary having right, of. occupancy and other superior rights, 
have enjoyed the right’ to cut “and , appropriate fruit, growing and ' 
other trees upon their holdings and to otherwise enjoy the : usufruct 
thereof, the zemindar-having no right or voice to interfere ‘therein, 
.and that as an incident of their said right, to the trees upon their 
“3 holdings, the’ said tenants including. the petitioners and their 
predecessors have aia been growing lac upon trees on their 
holdings. l 7 
- This is denied by the opposite party who allege that "n tenants 
-have. nó right to the trees, that the' predecessors-ia-title - -oF the 
^ Mathurapore Concern for the first time introduced the cultivation ` 
\ of lac in the estate, and brought men from other places who had 
knowledge-of such cultivation, and through them “(the Adhidars) 
' they and their predecessors have been. growing &nd collecting the 
lac on trees both on khas land as well as lands in the possession 
‘of tenants, that the Court of Wards who was jn charge of a portion F 
. of the zemindary for some time used to ‘do the same, and that’ the 
tenants had no right to the ‘same. We cannot express any opinion 
on the point, as no evidence has been taken, and no written state- 
ments.even haye-beén filed by-the parties,’ and what is stated 
', above is taken from the affidavits filed by the ‘parties and the , 
v documents referred to by the parties before us. - We are not in a 
position to express any Opinion on the questions,-nor are we con- 
cerned now: with the relative ‘values of ‘the findings arrived at by; 
Mr. Lindsay in the” criminal proceedings and -Mr. Nelson in the 
settlem sat proczediaz. All that we mean to say is ‘that a dispute 
Such-as the present ought not. to have been made the- subject 
‘matter of a proceeding under section 145 of the-Criminal Procedure 
Code, Ia the view wò hava taken of, the first point (the second 
ground of the petition) | however it is unnecessary for us-to discuss 
- the mbites ‘further or decide whether the order was’ wrong. on. „the i 
third ground taken in the pstiton. io A : 
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` The leased District  Mágistrate being evidently of opinion. ‘that 
- the case comes within the-purview of section "5. Criminal Proce- = 
~ dure Code, - was of coutse quite right in: : directing the lac-to be; 


^ attached. But tÉe action. taken by bim with respect to the e 


‘after it. was attached is oper to serious comment. - cur SE aN. 
_ It appears that after the attachnient, the- Magistrate E z 
the “man (the adàidars), of the Mathurapur Concern to- collect the 
~- lac froni-the trees- standing on ‘the holdings of the fenants, ‘and’ had c 
it stored in the lac godo«ns of the Mathurapur Concern.- This-Rule:i : 


-` was granted by ‘this Court (Walmsley and Cuming, JJ.) -on the-. © 


- Ast June, further proceedings were directed to. be stayed,- and. thes i 
Rule was made returnable on the rith June. 1t appears , that ori the’: 


~ yth June the Mathurapur í Concern issued notices to the public - that? 


- the lac was grown by them and would: be' sold by. theme at- -threig == 
_ cutchery where it was stored, on the next day ie the 8th June, Ons 
. the 8th June the tenants applied to the Magistrate to "Stay. thezsale,- ' 


‘but-the lac was sold. on the next go the'gth- Juu €. In the face -of |. 


"the order: of this Coürt ` EN OE diracting: further proceed. -- 


. ings tó be stayed, the District - "Magistrate should „have stopped . 


- further proceedings as he was bound to do. The‘ learned Magis- 
. trate in his letter dated the | 4th. June showing cause states that zhe,- 
made “arrangementa to -have thë crops- cut and ‘sold, opérations - 
- which must be performed within a limited time “otherwise the entire, 


n et ‘crop becomes ‘spoiled and: useless, senec The, cutting and,- z 


- preparation of the lac for sale requires a- certain amount of. skill |, 


a and that entrusting it to those who ar2 not accustomed to the work | 


would result in a. considerabls “quantity of -the crop being damaged... 


[4 


- and unsaleable. : Accordingly I employed the laüdlords! lesséés- - 


V 


„as the dgents,, but I wish to emphasize the point thát. not. single. 
` stick of lac is being’ cut or taken to the godowa except under. the. 


"direct supervision -of a. responsible police. officer ` ‘and that it^ is. 
being ‘stored. in a ` pucca godown of which the . Deputy Superin- | i 


i tendent of Police himself keeps th2` key. Theré can therefore . be a 


"no question of loss or damage to thé crop which ' would be sold by. DA 


the police in thé “ordinary way at the godown » to. purchasers ‘trom, rS 


e <other districts who come, evéry yeat-and thé. proceeds: would be. s 
deposited i in-the treasury ready to be made over -to -whichever my. a ` 


succeeded in proving its case in the section 145 proceedings.” : Mir. zd 
We have no doubt the District: Magistrate acted with a, view tO 

save “the -lac from. loss: „or deterioration but.we cannot. approve ‘of: 

the manner in which it was carried out, It may. bs that thé cattidz 


. and preparation o of, the. lac. for sale requiras a artain |samiguat” of = 
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iechiniéal skill, but-éach -party asserted that they had always been `- CRIMINAL. 
growing and collecting: lac, and each party claimed that they had , PEE C 
grown, and claimed tlie right to collect and sell the: lac. in dispute, Ali Mukammad 
and one.of-the parties (the lessees ‘of the Mathurapore Concern) 
were employéd to do so £o the. entire exclusion of the other, and ` 
the lac was, stored.in the godowm ofthe Mathurapore Concern. 
"However that may be, the Mathurapore, Concern. should not have 
been allowed to issù: public notices for the sale of the lace The 
notice issued by the’ Mathurapore Concern on the 7th June was 
* to the effect that the lac grown by the Mathurapore estate on all 
., the trees on the jote lands of the tenants; had been cut with the 
_ help of the police and was in police custody, and that about 250 ` 
" maunds out of the said lac, would be sold. “at* the godown . -of the 
Mathurapore Kothi' of thé Mathurapore Zemindary Company on 
* the 8th June at 4 pat. Thereupon a~petition -was submitted on 
behalf of the tenants to the’ District Magistrate annexing a copy ‘of. 
the notice. They pointed out ‘that with the object of having their 
` rights proclaimed, and with a view-to appropriate the lac grown. by ` 
to the tenants, and in disobedience of the orders of the Magistrate, 
the Mathurapore Concern had issued notices on the, 7th Tune for 
holding private sale of. the lac on the-8th. ‘They further pointed 
out that a Rule had been granted by the High Court and the rrth - 
june: had been- fixed for the hearing that the opposite party had 
with a view to appropriate the ‘lac grown by the petitioners at a — 
-small price -had given short notice of: thé sale, and that if the sale 
£z ` were held on that day it could-not fetch a proper price because in 
-order to secure purchasers of lac and sell.it on- competition at high - 
prices; notices should be piven at least-at Pakur, Dhulyan, Sahéb- 
gunge and other places, and that the: - petitioners would suffer 
sérious loss if -the sale were held on that day and prayed that the 
^^ sale might be stayed. Thé District Magistrate's order Roo th 
-petition "was as follows :— a R js 
"lam informed by S. P. who was present ` xb the Sale that” - 
` several buyers were present from the places mentioned in this 
petilion, and that the lac fetched, Rs. 80. per máund which is very 
high price. ‘If the lac had been kept any longer in the godown, 
it Would have ‘deteriorated and would not ‘have fetched so high a 
price. ' No loss has been caused to any one'as the full value has » 
been deposited i in the treasury and will-be made over’ to whoever 
proves his case in séction- 145 Criminal Procedure Code proceeding. 
"Another petition appsars to bave been submitted later on the 
oth June, and mhich ran as follows i— i. : 
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: i er Phat the rst party issued a notice- -on.7th T 1929 .adver- 

. 190. j Ea tising for the private sale of all lac deposited in the godowri -of^the 


- AN Muhammad Hs tst párty undér police control which have baen'cut from the trees 


^ 


~ 





. pigo: Aa “of - the’ tenants and “attached under your Honour's order to: the : 
(02. 7 —m (455 autter disregard ‘of the solemn order ‘of the, Court and ' in order ato : 
Am R. Chaleriea, Yo ‘exercise their, own absolute right-and control over thé property and - 

oe he Yo. thé utter * ignorance: and "without Mu knowledge of a, the second, 
NS m : * That the date of sale i in the. “aforesaid notice was ” axed” “for 


g> Sth Jone 1920 at 4 P.M. and the place of sale was notified at ‘the $ 
`- cutchery, house of the concern, The petitioners beg tó file hére ` EN 


noL 


FRU with a copy. of thé said notice for your Honours perusal. , ID 


SMÁC 
+ 


EKLE " That. the- ‘second party have, come to knog . Mata some "lac, ^ 
n. _ has “been sold „away in -presence of the Superintendent . ot Police. 

E me s "gt Mathtirapore at thd appointed. time and” the” petitioners bd. to 
PLE ` submit that all this has’ been: done by the 1st party in ‘hot hasté and < 

with a sinister motive, agas DM EN r 
í , Wc - That all proceedings kave bou stayed un indes the, ; orders. of - 
^ HET "the Hon’ble ‘High Court and the Hon'ble High Court has. fixed 
TS (yy 11th June for the hearing. and disposal, of the Tus granted. to, the pus 


- and party. Ps Jat d^ UT Rue eet Loos A Ru = 


UU mo. voi: e That the. petitioners beg: ‘to:suibmit™ that inspite of ithe above’. 
€. 77 a orders, the ret party have acted illegally - Jin selliag: away vthecilac, ` 
2 ME „and the petitioners have reasoris'to beliéve that the-- lac 'have»been . 
i : " sold away at an ábnormól v value and. they- entertain -every doubt “of ` 
= ES *the misappropriation ‘of the: _ money ` a by such sale: Foy: the . E 
*o “ast party. - ^ ae Hos Soe 
"s "6. ` That thè E to submit that the lacs- were 'grown ; 
ET them on their own trees and they are- entitled to- hen in--their z 
T own right and, title thereto. °° 77^. - vobia du a, 
T. That the petitioners, therefore ‘humbly pray: . that your i 
- i Honour willbe graciously pleased to proceed against ‘the ‘rst ' ‘ party 
cary "for “their: illegal and wrongful’ act and pass orders. for thie déposit 
EL - of' the" value -in ‘Court , immediately. and pass such -other orders 
- as may deem fit and | proper under the circumstances. of the case, 
~ The petitioners. beg to submit that they filed a petition” in ‘the — 
‘locality at 5 P.M. "before :the Superintendent of Police. for stay of 
LA sale; there was delay. ‘of filing this petition p one houras daré had - 
to come to.town for legal advicé.". ^ 7l. eT 
"Phe District: Magistrate made the: AES oder. on the” said - 
qa pesnon. on ‘the oth De 1926 i— T E D. a E 
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s B This "oe based ona misconception of the. facts The 
. Gotrent facts are as follows :— — ^^ [^ Ss 
» des git lac i$ kept too long in the -gódown it diisrioentón, ieréforé 


eit was necessary to sell the lac that had been first ‘gathered in order 
‘to obtain the highest possible price “fur: ite I accordingly directed 
- the police -to` hold a sale of half the total crop to begin with, and 
‘in accordance with my orders the Superintendent of Police per- 
sonally went to Mathurapore and held | thie: ‘sale: * The notices were 
- issued by the Mathurapore Zemindary Compahy, at request of the 
_ police but, simply as'agents on behalf of Government to sell the 
lac which was under attachment by and the property for the time 
^ being of Government. There is thus no assertion of any right by 


the ‘Company, nor ` are the claims of the ténants prejudiced i in ‘any. 


P way nor is there anything illegal or sinister- about the proceedings 
221 which’ were all.done openly in. accordance with ‘my orders to 
"prevent loss of the lac.. The tenants are not entitled to deal with 

~ the lac so long as it is under. attachment. The price obtained 

_ "Ks. 8o-t per maund which is.the highest figure 1 ‘Have ‘ever heard 

' of, bidders ‘were, as appears from the’ Superintendent of Police's 
7 report present from Pakur- which is the centre of the lac industry 
` "and the bidding was keen. There can therefore be‘no question of 

= ake “any dainage having been caused | to the tenants by the sale, and às 
.* vfor misappropriation of the proceeds by the zemindars that js out 
. „ofthe question, as he lias deposited Rs.15,0c0 in the Treasirj as 
-security which more than covers thé amount realised at the sale. 
There still remains about half ‘thé crop which is not yet ready for 

ar : sale. Before -it is sold notice will be issued as usual and the 
` tenants may fetch any one they like to bid. The zemindar is under 

= agreement’ with the Collector to deposit the full amount realised 


, sein the “Treasury if that come to more than the Rs. Lond already 
ps * deposited. as 


5 


ow 


Ven ^ J Tt appears from what i is stated by the District Magistrate in the. 


-.Ébove orders and in his letter to- this Court showing cause, that 
¿there was necessity for taking prompt actioh, because as the learned 
- Magistrate 'puts.it, * the operations of cutting and selling the lac 
^ must: be. performed ‘within a limited time otherwise the entira crop 
- becomes. spoiled and useless.” But-as; stated above, the men, of 
she épposit part were employed to cut and collect'the lac- to- the 
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-~ exclusion of the petitioners.: Even if the cutting and collection of f 


the lac by men of the Mathurapur Concern and the storing of it in 
tx. their godowns were justified by.the-exigencies of the situation, we 
do not see any justification for, allowing the’ Mathurapur Concern 
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to: issue notice to the public for: sale; of the TA It is stated in the- 


order-of ‘the 9th June that they did so at the request of the police 
and a3 agents -of the Government f to sell thé lac- which was ct 
attachment and property for. the time being of the | Government, ~ It, ] 
is difficult to see why the police itself could not. issue. the notices, 
and why one. of the parties to the proceeding was requested to issue 


the noticés of “sale. The notice. issued does -not state that they. l 


"were:doing so on behalf of the Government or that the. lac. was- 
` Goyernment , property. - The notice Stated that the-lac was grown. 
` by them and would be sold at their cutchery on the 8th. June; = "The.- 


.Botices were igsued on the 7th June that the lac would be sold- the ; 


"next day the 8th June. The tenants pointed out “that the notice” x 


- was a. veiy short one, 2nd that notices should be issued . at various. 
places mentioned i in the petition and -sale - stayed; .As ming that. 


the sale could not be/postponed till the rith«June the datē fixed - 


for the hearing. ‘of the Rule, without risk of -loss, ‘to the. lac; ‘it 
does not appear why notices were not, issued earlier and why “the 


i PR does left it, to one Tof the contending: parties to- arrange. the 


* business, The. fact that,further-proceedings had been ordered to 


EE be stayed. by- the: Rule. issued: by this Court was brought to-the: 


-notice of-the District Magistrate, and'he must have béen-'awaré .of 
the-order staying further proceedings at apy rate on~ the - 4th June” 


' when he wrote thé letter showing cause. If urgent action had .to- 


be takeh for selling the lac, we do.not understand why the matter : 


was not, represented to this Court, and why direction. of this Court. 
was not obtained. - The letter showing cause however, was written’ 


. 7 Hy the District Magistrate onsthe 4th June £e, before- the notices , 


-of sale were issued by the opposite party and before- the. petitions - 
:. referred to above were submitted by the tenants. We, think. there; ^ 
“fore. that an explanation should bé ‘called from - thes. District.: 
"Magistrate about the. matters - referred to ibove- and we. direct- 
- -accordingly. QUT ae SE. eat MED 
— Before concluding this jadgment, we think it cecescaty: to point. 


. out the ‘impropriety’ ‘of the District Magistrate's: “writing a-letter, ta*- 


- the Subordinate Judge béfore whom. the suits ‘under section. 106: 
-~ Bengal ‘Tenancy , Act , were pending,. for. postponement- of the suits. 

It appears that while the suits-were pending, the District Magis. 
wrote a letter to the Subordinate Judge and whiclt runs as follows: tM 


P 


8 Pun «desit ee el pot 
“ Dear Sir, — f uà : "ul 
-1 understand that certain section, i08 Bengal enin ; Act: est 


- -— e " - 
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of-Mathurapur Estate are fixed “for to-morrów. "The manager in- 


- forms me that: ‘he -will-be unable to produce his evidence then be- - 


eause-bis- principal’ witnesses; the lac adåidażs are-all engaged on 
behalf of Government in cutting lac: Hg asks me to confirm this 
D statement to you so that you will not think it is. pat lorward merely 
, an an éxcuse^to gain, time. The statement is quité torrect. The 

entire*lac crop hás been attached by. me under section 145 Criminal 

~ Procedure Code and 1 have employed the adhidars as agents on 
> — behalf of Government to cut the lac under police supervision as 
~ they are the only persons who know how to handle it. If they are 
fp taken away to give evidence here the work will be at a standstill and 
^ muth of thé crop will be destroyed which would not be to the ad- 


vantage of the tenants supposing they w win the section us Criminal 


Procedure ca$e. ^ "E T C T 
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We think the Magistrate would dive beén well advised to avoid 
writing such a letter, : as his Action was likely to be misconstrued. 
Even if any confirmatory statement. of the District Magistrate was 
, justifiablecin view of the fact that the witnesses have been employed 


by.him as Government agents to collect. lac, it could aüd should 


have been made by an affidavit sworn by some: GeT of tke Gov- 
einment abd filed in Court, `---,: i - 


-— " 


"=. -The learned District Magistrate i in ‘his letter rione cause jecit 
-Uto the nature of the action he had “taken i in order that this Court 
may. not think- that he had. acted inan “arbitrary or paftisan 
spirit" ` and also refers to the “ entirely mistaken" idea of the te- 
nants that he was biased in favour of- the landlord. We have no 
doubt that he acted in good faith; and in order to avoid loss to the 
9 Jac - But the facts stated above viz., that the -mên of ihe Opposite 
l ae were employed to cut and collect the lac (though: under police 
, supervision) to the exclusion of the petitionérs, that the lac was 
stored in the godowns of ‘the opposite party, that he" wrote the letter 
-to tbe Subordinate Judge to help the opposite. party in obtaining 
adjournment of the case, that the opposite party. were allowed to 
3 issue notices for sale of the lac in their kutchery ‘as if it was their 
own property, and that'in spite of his attention having ‘been ‘drawn 
to the notices issued by the opposite party and the Rule issued by 
this Court, the District Magistrate took no.notice of it, nor obtained 
directions of this Court,—all these are calculated to create an im- 
pression tbat ‘the Magistrate was, biased i in “favour of a ‘opposite 
perty. ^ es eC 
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" cand , . We set aside the Groctedings under section 145 ‘Criminal Proce; 
Ebor “dure Code, The question of the disposal of the Jac and thé sale 


19201. 
T, . . D 
` MM fuam ad Pood oí ihe oe alycady sold will be, dealt with hereafter.. . » 
- : a. T; M. oA; e Sa M. Rule made absolute: 
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AER : n Inherent power—Criminal Conrt—Superintendence of -High Couri— Proceedings 
(se Rl. um instituted without jurisdiction under section 145 of Criminal Procedure Code - 
S - (Ac V of 1898}—Directions as to dierent of property attached and dealt. : 
a : with by subordinate Court. - : : (on, qr 
H £5. s ^ The doctrine of inherent power ‘of Court is applicable in criminal cases, : 
S S ^ The High Court i is competent, in the exercise of the power of superintendence, | 
et cn gg C7 o» vésted in it under section 107 of the Government of India Act, 1912, to set aside.. 
d ^. proceedings instituted ^ without jurisdiction- by a subordinate ‘Court under section S 


145: of the Criminal Procedure’ Code ; stich power of superfatendence can be- 
- x exercised notwithstanding section 435 (3) of the Criminal Procedure Code, The’ 
r tul SL High Court may make consequential or ircidental. Orders in the exercise of its 
i x powers of superintendence over subordinate Courts. 


.. : . The. High Court has inherent power to give directions as to the ae 

' DEM property which was attached and has been dealt with by.& subordinate Court in 
R ; the course of" proceedings instituted without t juridiction under rection 145 of tbe 
Wi mon > Code of Criminal Procedure. `. , : pt 


Proceedings ` under section 145 of the Codé of Criminal Procedure were istis ^ 
É š tuted' on the- ground that a disputo likely to cause & breach of the peacé existed 
2 -between landlord and tenants relating to the right to grow and-collect lac on plum- 
a trees standing. on lands comprised in the holdings of the tenants, The District ' 
poe = Magistrate Attacked the disputed trees with lac thereon, pending decision. At a 
i l later stage, by order. of the District Magistrate, the lac * was collected and stored 
E as Special Bench i in Criminal Miscellaneous No; 81 of 1920. i x 2 ! 


as 


A 7 x 2 ot $ T se n 


Tse , oy d 4 
» . ats 1 e N 7 


V ^ i 
Vous xxxi.) - HE > iom. cour. -< r E ajt 
in the- godowns of the landlord and a, pédiod. thereof- was. sold.:by ass The CRIMINAL. : 
Magistrate was held to have no jurisdiction to take action under section 1450 or to l 1920. 
make the „orders he had passed : . : : “w 
Ali Muhanimad 
“Hald salso that the lac, and the ie proceeds of the saith already sold, after e. 

_ deduction of iücidental charges, should be kept in the custody of the Court pend- Piggot. 


dug decision by a Civil Court on the question bf fille to the lac. : 
Application for revision by the Tenants; 007 7 : 


i : Proceeding- under section 745 of the oe of Criminal Proce: 
dure. 


On: the agth july 1920, Chatterjes and Cuming J issued a rule 
‘in the following terms: 
“Let a rule issue: calling ' upon D the District Magistrate of Maldah 
and the opposite parties to show cause why the proceeds of sale of . 
lac, as also the lac yet unsold and stored in the godown of the i 
Mathurapur Zemitidary Concern should not be made over to the 
tenants; or why such “othet order should not be-passed : as to irs 
' Court may seem proper." 
: The rule was argued before ' Chatterjea and Cuming JJ. who 
made the following»order on the "12th August, 1920. , 


“ Certain important. questions are. ‘involved i in this case and we , 
"think it desirable that the Case “should “be heard by a Special - : 
. Bench, e. d. . = Seige Ws 2d 


"Tet the case, together with the records’ ve our judgment setting ° 
. aside the proceedings | under section 145 be placed before the - 


Hon'ble the Chief Justice in order that a Pre Bench may be 
constituted at an early date," . 


~ | The Chief Justice thereupon. constituted a Special Bench before E 
which the case was argued. ” . "E 


The: material facts and. arguments appear from the susan i 

Babus Dasarathi Sanyal, Manmatha Nath Mukherjes, Nisit 
Wath Ghatak: and Debendra Narain BXattacharjee for the Petitioners. 

"Sir Asutosh Chaudhuri, Mr. U. N. Sen Gupta, Babus Hemendra 
Natk Sen, Probodk "Kumar Das, Kshitiy Chandra Chakrabarti, » " 
. Jatindra Mohan Chaudhuri’ and Pramatha Nath Banerjee for thé g 
, Opposite "ril 


: ‘The jüdgrénts of the Court were NM : 
^^Mookerjee, A. C. J.—The' events” which have led up to the 4ugust, 27- 
present Rule have been fully narrated-in the judgment’ délivéred: by "m 
. Mr, Justice Chatterjea and Mr. Justice Cuming oii the 2nd July 1920, 
in the case of Ali Muhammad Mandal and others v. Piggot and 
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others (1) and need not be.recapitulated at length for our present 
purpose. Itis sufficient to state that proceedings "under section ` 
145 of the Criminal Procedure Code were initiated by the District 
Magistrate of Malda on the ground that a dispute likely to 
cause a breach of the peace existed between the Mathurapur 
Zemindaty Concern and the tenants, relating to the right to grow 
and, collect lac on plum trees: standing on lands comprised in 
the holdings of the tenants. -The District Magistrate : consider- 
ed the case to. be of such emergency that he proceeded to attach 
the disputed trees with the lac thereon, ‘pending his decision 
under section 145. At a later stage, by order of the District ` 
Magistrate, the lac was collected and stored in the godowns of the 
first party and a portion thereof was sold by auction. The tenants. 
obtained Rules from this Court with a view to set aside thé pro~ ` 
ceedings on the ground; amongst others, that the District Magistrate 
had no jurisdiction to take action under section 145 or to make the 


"orders he had passed. .This Court stayed further proceedipgs 


pending the disposal of the Rule. But, notwithstanding such order, 
the lac has been collected and sold in part, an action which has 
been attempted to be justified in the letter of the Magistrate, on the. 


. allegation that the.lac might otherwise considerably ‘deteriorate in ` 


value to the detriment of the rightful owner, whoever he might turn 
out to be in the end. On the and July, 1920, Mr. Justice Chatterjea: 
and-Mr, Justice Cuming set aside the proceedings under section 
145 as initiated without jurisdiction and added that the question of 
disposal of the lac-and thé sale pfoceeds of'the portion already 
sold would be déalt with later. The present Rule was then issued, 
on the 29th July,’ 1920, calling upon the District Magistrate of 
Malda and the opposite party to show cause why the proceeds of © 
sale of the lac a$ also the lac yet unsold and stored in the godown 
of the Mathurapur Zemindary Concern should not be madè over 
to the tenants, or why such other order should not be passed’ as 
might seem proper to the Court. As the Rule involves an import- 
ant question of law toucbing the jurisdiction of this Court, it has 
been placed for disposal before a Special Bench constituted with : 
the concurrence of the Full Court. ~ 

The first point which .Iequires consideration is, viste: this 
Court has inherent power to give directions as to the disposal of 
property which .was' attached and has been dealt with by a Subor- 


' dinate Court in the course of proceedings instituted without juris- - 


diction under section 145 of the Criminal Procedure Code, We 
AM e 3aC.L.]. 255 e . 


E 


x » T de . . E P3 B 
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, are ef opinion that the question. should be answered i in the affirma-- 


tive. It is now well-settled that a Hfgh Court is competent, in the 


‘exercise of the power of superintendence vested in it under section 


107 ‘of the Government.of India Act, 1913, (which replaced section 


_ 15 of the Indian High Courts Act 1861); to set aside proceedings 


instituted without jurisdiction by & Subordinate Court under section 


* 148 of the Criminal-Procedure Code ;.such power of ‘superintend- 


ence can be ‘exercised notwithstanding section. 435 (3) Criminal 


Procedure Code which lays down that proceedings: under Chapter 
` XII (which comprises sections 145-148) are not proceedings within;-. 


the meaning of that section. This view was affirmed in Hwrdwllubk 
v. Luchmeswar (1) Laldhari v. Sukdeo (2); Jagomohan v. Ram 
Kumar (3) Kulada v. Danesh (4), and was supsequently recognised 


. by.a Full Bench in, the cases of Sukk Lal v. fara Chand (5) ; 


Khosh Mahomed v. Nazir (6). Section ro7 of the Government of 
India Act, which mày thus be invoked to set aside proceedings 
instituted without jurisdiction, is expressed in perfectly general 


‘terms, and, prima facie; there is no ‘reason why the High Court 


“should -not, when it sets asidé the, proceedings, proceed to give such 


` consequential directions as may be found: necessary in the interests 


of justice in the circumstances of the particular case. That the 


" Court is competent to make-such consequential or incidential orders 


when it exercises- its appellate or revisional jurisdiction, is clear 
from section 423 (1) (dy. gection 439 (1) and section 520. In such 
circumstances, we may legitimately hold that the High Court may 


'.. make consequential or incidental orders in the exercise of its power 


of superintendence over subordinate Courts, which may be invoked, 


if Occasion should arise, to reach and remedy all forms of judicial 


high-handedness. Lekhraj Ram v. Debi Pershad (7). This conclu- 


- sion harmonises with the view formulated in Pulin Behary v.. King: 


Emperor (8) that * criminal Courts, no less than civil Courts, exist 
for.the administration of justice, and Courts--of both descriptions 
haye inherent power to- mould the’ procedure, subject to the statu- 


tory provisions ee to the matter in hand; to enable them to 


z 


(1) (1898) I. L. R. 26 Calc. 188. ! : E.g 

(a) (1900) I. L. R. 27. Calc. 892. > oon 

(3) (1901) I. Le R. 28 Calc. 416. , 

(4) (1903) I. LL. "R. 33 Calc. 35; a C. Ja 

(5) (1905) I. L. R. 33 Calc. 68; 2 c. J ae zd 
*^(6) (1903) I. L. R. 33 Calc. 352; :2 C. L. J. 259. 

(7) (1908) 1a C. W. N. 678.. 

0) tga) A. LI 517 (582) 5. 16 C, N: N: ates (trs. 
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dinars thoit fünotiots as. Courts of Justice.” Thé same position.. 
‘was reaffirmed"in the, following terms in Budhu. v. “Chatty (1)_" ‘the. ` 
- Criminal Procedure Code does not contain a provision corresponding t. 
‘to section 151 of the Civil Procedure Code; but that section- does not” 
- lay down’ any new principle ; ; dt 'merely embodies a legislative ' recog 





Moire 4. C. s nitien of the inherent power of the Court to make such orders as maj - 
à ; be necessary for the ends of’ justice, ^ This inherent power is in no ie 


- 


_ Sense restricted in application_ to civil cases ; itis equally applicable ` 
to criminal matters.: The poser is. not capricious ly or x 
“exercised ; j it is exercised ex-debito justitie; to do thdt-real and sub-'~ 
stantial justice for the administration ` .of which alone Courts exist ; 
büt'the Court in the exercise of such inherent power, must be care- 
, fül to sen that its- decision i is based on ^sound general- principles and ; 
is not in- conflict. with ‘them or with the intentions „of the legislature ` 
as indicated i in ‘statutory provisions.” This was not. a novel propo-. 
sition for a new departure, for. ‘the inherént power of the Court- had | 
been occasionally ‘recognised i in earlier cases, Thus, in Ram Chan- 


_ fra v. Nobin (2), when the Court-was. invited to apply, to an order: 


 máde- "by a Criminal Court, the elementary principle enunciated’ ‘by 
the Judicial committee in Rodger v. Comptoir! D' Eteompte de- Paris, 


ES 


7 (3), that it is the duty of all Courts to take ‘care that the act of the HC 


Court does no injury to any of the suitors, Mr. Justice Hill observed ' 


that in a case which the -Court ‘considered to be a fit one in all res; ~ 


^ pects for its - application, : _the Court | would not hesitate to- enforce: 
the principle referred to. ‘The statement. of this principle by I Tord . 
Cairns in the casé before the Judicial Committee - ‘just mentioned ` 
‘is couched i in terms of great generality -and Ey be n recalled 
-in this | connection. Coen 

. “One of the first. and. “Highest ' duties - P all Cours is "to take 
“care that the act of the Court does no-injury to any of the suitors, x 
and when the expression,‘ f the act of the Court! is used, it does 
not mean: merely the “act- of the _Primary Court,.or of any. inter-*, 


E mediate ‘Court. of appeal, but the act of the’ Court as a - whole, ‘from’ 


"the lowest Court which entertains jurisdiction over the matter up 


m 


to the highest Court which. ‘finally disposes of the case,” It is the |. 


duty of the aggregate of those Tribunals, if I may use the- expres- 


.'sion,to take care that no act of the Court. in the course. ofthe <^. 


whole of the proceedings | oe ah ; injury. to zm suitors inthe. 


*, Court.” J 
^ (1916): I. L. R. 44 Cale. ‘os an, a5 C. L. d 4193. on. ar c. W. Ni `: : 
267. . : EE texte FL te 
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Again, in Ahmed Ali v, Keenoo Khan (1), when Mr. Justice. CRIMINAL 
Brett was pressed with the argument that the High Court could 1920. 
not interfere’ with an order passed by a Magistrate under sec- = ay; erc E 
tion 522 of the Criminal Procedure Code, because there was no 
- express provision in that .behalf, the learned Judge referred to p 
Ram Chandra v. Nobin (a)(.as showing that the Court had an Mortem C.F 
* inherent jurisdiction," though it became unnecessary for “him to 
invoke the aid of the inherent power of the Court, because as 
pointed out in Manki v. Bhagwanti (3), ‘the provision contained 
in section 423 (r) (d) read with section 439 was comprehensive 
"enough to include the power required to direct cancellation of the 
order made under section 522. Again, the decision in Jn re 
Lakshman (4) contains a clear recoguitiorf of the doctrine of in- . 
herent power. i It has been contended, however, that cases may be 
found in the bodks which. tend to show that the theory of inherent 
power of a Court to make such orders as may be necessary for the 
- ends of Justice or to prevent abuse of the process of the Court, has 
-', been sometimes, if not actually repudiated, at any rate, overlooked, 
and reference has been made to Basudeb v. Nasiruddin (5) ; R. v. 
` Fattáh Chand (6); Prayag v. Gobind (7) ; Arju v. Arman (8); 
Surjya Kumar v. Dinabandhu (9) ; Karimuddi v. Naimuddi (10) ; 
Tulsi v. Abrar (11) ; In re Annapurnabai (12); In re Ratanlal (13); eA 
In re Devidin (14) ; In re Kuppammall (15) and Chenga v. Rama- l 
“swamy (16), as typical illustrations. No useful purpose would be 
served by an analysis of the facts of each of these cases and of the 
opinions expressed thereon, though it may be a question whether 
all of them really ignore or overlook the doctrine of inherent 
power ; It is sufficient to state that in some instances the matter 
“was not approached from this point of view, while, in others, even 
if the doctrine of inherent power were invoked, the result would 
not have been different ; ; but, none of the cases expressly repudiates 
. the doctrine of inherent power, though several proceed »on the 
assumption that a specific provision of. the Criminal Procedure 


T. 
Piggot. 


Code must be pointed out to justify an order made by a Subordi- i 
(1) (1908) I. L. R. 36 Calc. 44 ; 13 C. W. N. 77. 
.Q) (1898) I. L. R. 25 Calc. 630. (3). (1904) I. L. R, 27 All, 415. 
. (4) (1902) E L. R. 26 Bom. 552. > (5) (1887) I. L. R. 14 Calc. 834. it 
(6) (1897) I. L. R. 24 Calc. 499. (7) (1905) I. L. R. 32 Calc. 602. 
(8) (1908) 7 C. L. J. 369. (9) (1911) 15 C. W. N. ccliv. 
(10) (1904) 3 C. L. 4s ` QS (11) (1915) I. L. R. 37 All. 654. 
2) (1877) 1. L. R. 1 Bom. 630. (13) (1892) I. L. R. 17 Bom. 748. 
- (14) (1897) 1. L. R. 22 Bom. 844. (15) (1906) I. L, R. ag Mad. 375. 


(16) (1914) Mad. L. W. 103a ; 16 Cr. L. J. 104. 


^os PEE: ^ Ei 


ec. ae oe Hae 


eve! ET Oss LOU. 


276- ` E. de ‘a $7 G tux CALCUTTA'I LAW JOURNAL, ` nes xtxir > 3 
Ka Carminar. IP : pate ‘Court or.an order which the e High. Court is invited: to . pass. 
io 7. 5. "This narrow view of the [ powers and duties of: 5. Court of. Justice; - 
ad whethér. Civil or Criminal, cannot now be' _Maintained. The. truth 


xS SALE "Muhammad sri | 
v.- .—. is that, i in respect of. Civil. Courts, . the ‘theory - ~of inherent: power, i 
e. 


^A iari E though enunciated by ‘Sir Barnes Peacock, C.J. in _ 1868 . in Herre, 
Mookerjeey A C. 3. "Chunder v. Shoorodhonee (i), was lost aight of for many years and. _ 
"- : > was familiarised only after it had been- restated ‘and. ‘reaffirmed’ in .- 
4 zs ` i os 4906 in Hukum Chand v. Kaámalanasd. (2), and, recognised there: ^: 
ease ', after in express terms in section: r51 of, the Civil: -Procedure Code, 
i i. "1908. ~Ir the caso of "Criminal Courts, the. "theory ‘of, inherent - 
= - _ power- has had a- -still more uncertain ‘career, but, | as we shave’ seen,” E 
^ * jt was welcomed: without hesitation i in 1898; found $ some recognition: _ 
[ne the C'iminál Procedure Code of’ that- year, ‘and was, reaffirmed - : 
. e." dn 1912. -We feel no. doubt whatever that,the doctrine. of inherent 
“Us Y7- power as enunciated i in ‘the cases of Putin Behary v. King Emferor 6 
OS. and restated in “Budhu v. Chattu (4), i is well established-on. > pO 
NEAR - . principle and caunot be. suiccess fully questioned. ~ Sch 
i = ie o . The second point which requires examination is;. what are. the on 
: re directions which should be given for- the' disposal ; of the-lac gid the 
eari _ salé proceeds -of - thé ~portion : “alréady sold.- It is manifestly i im- M 
| possible to restoré the- physical « condition of things-as they existed > 


5 


i EL = . ~ when the proceedings under section 145 were instituted ; for the”: 
"bcc * twigs cannot be; ge-attached to ‘the trees-nor can the lac be replaced d 
PY Ae LAE ‘on them... The. tenants ‘have contended that as restitutio , in inte, ae 

dii E: r . gnum is-impossible, the lac yet unsold ‘should be sold.and the entire malt 
k Bou ; sale proceeds divided amongst them, rateably i in „proportion to the ` 


oa ^ m 


^ nuitbel of-trees on the ‘holding of each tenant, "This.càurse c cannot `. 
» be adopted for an, obvióus- reason. Such a distribution: as as that- 
; * Suggested must be made: on . ihe assumption that, ‘apart | "from 
ex - “possible questions. of title, ‘all the lac when- attached’ ‘and rémoved ; 
dm m “was in the possession of the-tenants, - This, however, is strenuously. 
cus Gj "controverted. on behalf of the, zemindars 'apd- - Adhyars, and: "ilie *: 
m ae -. Cotirt i$ not ina position ` 'to make an- assumption in favour of. 
P 2 either party, because- there has been nó enquiry, summary Or other. - i 
M gee E ise, in the proceedings "which have been cancelled as: instituted ^ 
. ZI "without jurisdiction, Itis “equally plain't that. the lac and the: money `; 
E uL he * should notremain in the custody of ‘the zemindars and. adhyari: ges 
up s STET NIS. o are. the other party to-the. procesiege-: In, such pese 
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the best course to adopti is to keep the popei in the custody of CRIMINAL. 
the Court pending decision by a Civil Court on the question of 1930. 

— 


title to'the lac. [Cf Chenga v. Ramaswamy (1)]- Such-a course —— 4 Mulasinad 
was commended by Lord Macnaghten in Hood Barrs v. Heriot (2) 
where he regretted that the Court of Appeal- had ‘not thought it 
proper'to hold a fund medio pending appeal to-the House of Hookerje, 1 4. C. S. 
Lords on the question of title thereto ; see. also the judgment of : 
Lord Watson in Peruvian Guano Co. v. Dreyfus Bros. (3). 

The result is that the Rule is made absolute. . The lac and the 
net sale proceeds of the lac already sold (after deduction of inci- 
dental charges) will forthwith be placed in the custody of the 
Subordinate Judge of Malda, who will take- steps, as early as prac- 
ticable, to-have the lac sold. The entire s&le proceeds will cons- 
titute one fund which will remain in the.cüstody of the Court of 
the Subordinate Judge. The first party will be at liberty to insti- 
tute a suit in the Court of the. Subordinate Judge of Malda for 
declaration of their right to the lac and for incidental reliefs. If 
such a suit is instituted on or before the 1st December, 1920, the 
fund wil continue to be held by the Subordinate Judge to await 
the result of the suit. If, on the other hand, the suit is not institu- 
ted by the first party on or before the rst December 1920, the 
Subordinate Judge will distribute the fund amongst the tenants on 
the basis of the. record prepared by the police.authorities as to the 
number of trees on the holding of each tenant from which the lac 
was taken, The distribution will be made tateably in proportion 
to the number of trees on each holding ; -but this will not affect 
the right. of the tenants fazer se to have the question’ of apportion- 
ment amongst themselves decided by a Civil Court. | as 


Fletcher, j= agree. 
Chatterjea, J.—1 agree. 
Richardson, J.—1 agree. 
Ghosh, J.—I agree. 

A T. M. : 


@) Gans 16.Cr. L. }. 104. “ (a) (1896) App. Cas. 174 (186). 
(3) (1892) App. Cas. 166. * . 
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FULL BENCH. 


Before -Sir Asutosh Mookerjee, Knight, Acting Chief Justice, Sir 
Ernest Edward Fletcher, Knight . Judge, Sir Nalini Ranjan 
Chatterjea, Knight, Judge, Mr. Justice Teunon and Mr, Justice * 


Richardson, : . 
ps RAM CHAND SUR 
1920. 7 7 v. E 
aed - 
Fune, 10. ISWAR CHANDRA GIRI AND OTHERS* 
August, 30. 


— 


Limilalion— Mortgage— Paddy, loan of—tInterest to be. paid in paddy-—Inmos- 
able property cha-ged—- Transfer of property Act (IV of 1882), Sec. 58(a)— 
Limitation Act (IX of 1903), Sch. I. Art. 13a—" Money '—-Money charged 
upon immovable property.’ 


A suit to recover the value of paddy charged upon immovable property, is a 
suit to enforce payment of money charged upon immovable property within the 
meaning of article 132, schedule I of the Limitation Act. 


A transaction in which a cultivator taking a loan of paddy agreeing to repay 
with additional paddy in the shape of interest for the use of the paddy borrowed 
by him and the creditor, when requiring real security in addition to the personal 
undertaking of the borrower, for the due performance of the obligation, the 
borrower gives his immovable property by way of mortgage, falls within the defi- 
nition of a mortgage contained in section 58 (a) of the Transfer of Property Act. 

The expression ‘Money charged upon immovable property’ in article 132 of 
Schedule I of the Limitation Act, includes money due for non-performance of an 
obligation when such money is secured by a mortgage on immovable property. 

The word ‘ money ’ in article 132, schedule I of the Limitation Act, is compre- 
hensive enough to include, not merely money which has been advanced or will be 
advanced by way of loan, or money which is due on account of an existing debt or 
will become due on account of üon-performance of an engagement that might give 
rise to a pecuniary liability. i 


Appeal by the plaintiff, 

Suit to enforce payment of money charged upon immovable 
property. . 

The defendants 1 and z borrowed a certain quantity of paddy 


from the plaintiff and executed a mortgage bond (ati 44€ BARS), ‘the 
translation of which was as follows : 


* Full Bench Reference No. 2 of 1920 in Appeal from Appellate Decree No. 
1926 of 1918, against the decision of Babu Haridas Basu, Subordinate Judge of 
Midnapur, dated the 23rd July, 1918, affirming that of Babu Surendra Nath Sen, 
Munsiff of Contai, dated the sth February, 1917. 

[Rashbihari v. Kunjbihari (1915) 24 C. L. J. 34; Kandarpa v. Sridhar ` 
(1918) 44 1. C 518 and the opinion expressed by Walmsley J. in Sridhar v. Ram 
Govinda (1919) 39 C. L, J. 368 are overruled—Rep.]. 


Vor, XXXÍL] HIGH court. 


To 

The High in dignity, Ramchand Sur, son of Late Nilmohan Sur, 

by caste Mahisya, by occupation cultivator and money-lender of 
*Jamadandi, pergana Jalamutha, police station Bhagwanpur, sub- 
registry Kajlagarh, district Midnapur. * : 

I, Hari Giri, junior, son of late Kasi Giri and I, Baikunta Giri 
son of the said Hari Giri junior by caste Mahisya, by occupation 
cultivators, of Kakrah, Pargana Jalamutha, Police station Bhagwan- 
pur, District Midnapur, 

execute this simple mortgage bond (a1 74% €xvs) for a loan of 
: paddy to the effects following : 


That to defray our own expenses and to pay up the debts of the 
creditor Giris Chandra Sahu of Kakra, we borrow from you Rs. 300 
worth of 6 bishes of paddy as principal. As interest of the said 
paddy we shall pay 5 cottahs a kuri per year, and pay up the princi- 
pal and interest in the month of Magh of the coming year 1315. 
If we do not pay up within the time fixed, we shall pay, at that rate 
of interest up to the date of realisation. As security for payment of 
the said paddy we give you a simple mortgage ( Wit 34% SARs ) of 
7 bighas and 1o cottahs of raiyati and malikana land consisting of 
15 plots of paddy land, 4Aesa (high land), homestead, tank and 
ditch in our possesion, and situated in mouza Kakrah, pargana 
Jalamutha, police-station Bhagwanpur, sub-registry Kajlagarh, in the 
district of Midnapur. If we make default in the payment of paddy, 
you will take steps according to the law in force and realise the 
(amount in) claim (WÑ) and costs from the said properties under 
mortgage as well as from other movable and immovable proper- 
ties by attachment and sale. By way of annexture to this document, 
I make over to you 4 receipts obtained by me after payment of rent, 
4 paid up bonds and 1 conveyance. Be it mentioned that whenever 
we pay any quantity of paddy, we shall at once have it endorsed on 
the back of this mortgage bond, and we shall not be entitled to 
plead any payment other than that endorsed on its back. To this 
effect, in the presence of witnesses and on receipt of the whole quan- 
tity of paddy, we execute this simple mortgage bond for loan of 
paddy. Finis, Friday, the 26th Magh, 1314, A. S. 

The plaintiff sued to recover Rs. 998 as the value of the paddy 
with interest thereon. 

The Courts below dismissed the suit on the ground of limitation 
under Article 132, schedule I of the limitation Act. On second 
appeal the appeal was referred to a Full Bench by Chatterj ea, 
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and Panton JJ. on account of conflict of decisions, by the 
following 
Order of Reference. 
The question involved in .this appeal is whether. the suit out of 
which this appeal arises is one to enforce payment of money charged 
upon immovable property within the meaning of Article 132 of the 


Limitation Act. 
The defendants 1 and 2 borrowed a certain quantity of paddy 


‘from the plaintiff and executed a mortgage bond agreeing to repay 


A paddy with interest thereon (payable in paddy) and as "security 

„ realization” of the paddy hypothecated certain immovable 
ae "The bond provided that on default of payment of the 
paddy, the pla‘ntiff would be entitled to realize the: “claim” with 
interest thereon by sale-of the immovable properties ^ hypothecated. 
The plaintiff sued to recover Rs. 998 as the value of the paddy 
with interest thereon. > 

The Court below relying upon the decision in the case of Rask- 
bikari Das v. Kunjabikari Paira (x), held that the suit could not 
be considered as a suit to enforce payment of money charged upon 
immovable property, and as it was. instituted more than 6 years 
after the due date (though within ra years), it was barred by 
limitation. 

There is a conflict of decisions on the question whether a suit to 
recover money on account of the value of paddy which is charged 
upon immovable property comes under Article 132 of the Limita- 
tion Act. 


In the case of Rashbechary Das v. Kunjabihart Patra (1), 
where a loan was taken of paddy and was promised to be repaid 
with interest in kind (paddy),Sir Lawrence Jenkins, C. J. and Holm- 
wood, J., held that such a suit is not one to enforce payment of 
money charged upon immovable property, and so Article 132 
cannot apply. 

A contrary view however has been taken in the following cases: 
Nilmony Sinha v. Haradhan Das (2); Sripati Lal Dutt v. Sarat 
Chandra Mandal (3), Sridhar Maity v. Ram Govinda Jana (4) 
Indra Narain Shao v. Dijabar Samanta (5) Jogendra Nath Singh v. 
Mokan Lal Khan (6) ; and Dinabundhu Maity v. Bishnu Bewa (7). 


(1) (1915) 24 C. L. J. 348. . (a) (1909) a L C. ni 
(3) (1918) 22 C. W. N. 790. (4) (1919) 29 C. L. J. 368. 
(5) (1919) 23 C. W, N. 949. (6) (1919) 23 C. W. N. gst. | 


(7) 1920) 32 C. L. J. 221. us 


Vou. XXXI1i.) | HIGH COURT. 


On the other hand in the case of Kandarfa Narain Mandal v. 
Sridhar Roy (1), Richardson and Walmsley, JJ, followed the case 
of Rashbihari Das (2) and in Sridhar Maity v. Ram Govind (3) 
referred to above, one of the Judges Walmsley, J., was inclined to 
follow the case of Rashbhari Das (2). The question no doubt 
turns upon the terms of the bond in each case, and the case of Rash- 
bikari Das (2) was distinguished in some of the above cases upon 
that ground. In some of the cases there was an express stipulation 
that on default of payment of the paddy the mortgagee would be 
entitled to realize the value thereof by sale of the mortgaged pro- 
perty; there was no such express stipulation in the other cases. 
Although there can be no question that when a suit is brought upon 
default in delivery of paddy the mortgaged'is entitled to the value 
thereof, it appears to have been stated in the bond in all the cases 
that the immovable property was hypothecated as security for the 
paddy. The question arises frequently and is one of importance: 
We think therefore tbat it should be settled by the Full Bench. 


We accordingly refer the following question to the Full Bench: 
—Whetber a suit to recover the value of paddy charged upon im- 
movable property is a suit to enforce payment of money charged 
upon immovable property within the meaning of Article 132 of the 
Limitation Act. i m 


As the question arises in a second appeal, the whole case is 
referred to the Full Bench. 


Babus Sarada Charan Maity for the Appellant. 


Babus Manmatha Nath Ray and Santosh Kumar Paul for the 
Respondents. 
; C, A. V. 
The judgments of the Court were as follows: 


Mookerjee, A. C. J.— This reference has been made in connec- 
tion with a suit to enforce a mortgage security. On the oth Feb- 
ruary 1908, the first two defendants, who are described as cultivators 
by occupation, took a loan of paddy from the plaintiff who is another 
cultivator, In the document, which was executed, the paddy was 
stated to be worth Rs. 300, and the borrowers agreed to pay interest 
on the loan in paddy at a specified rate. The paddy borrowed, 
together with interest thereon in the shape of paddy, was made 
returnable on the rath February, rgog. It was further stipulated 
that if the paddy was not returned within the time fixed, interest at 

(1) (1918) 44 I. C. 518. (2) (1915) 24 C. L. J. 348. 

(3) (1919) 29 C. L. J. 368, 
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the prescribed rite would ba paid up tothe date of realisation. 
As security for realisation of the said paddy, the borrowers hypo- 
thecated specific immovable properties, The bond finally provided 
that in the event of default in the payment of paddy, the mortgagee 
would be entitled to take steps according to the law in force, and 
to realise the claim with costs aud interest from the properties under 
mortgage as well as from other movable and immovable properties 
by attachment and sale. At’the conclusion, as at the commence- 
ment, the document was described as a “simple mortgage bond for. 
aloan of paddy.” The borrowers neither repaid the paddy lent ' 
nor the interest due thereon in the shape of paddy. Thereupon 

on the aoth July, 1916, the creditor instituted the present suit for 

recovery of Rs. 998, as tHe value of the paddy lent and the interest 

thereon, by sale of the hypothecated properties, The claim was 

resisted on the ground, amongst others, that it was barred by. limita- 

tion. In the trial Court, the plaintiff attempted to prove that the 

defendants had:delivered some paddy to him in 19r3 on account of 

interest; this, however, was not established, and as the same view 

was taken, when the matter went on appeal, no further reference. 
need be made to the alleged payment. The Court of firat instance 

dismissed the suit as barred by limitation, on the ground that the 

six years rule prescribed by Art. 120, and not the twelve years rule ^ 
provided in Art. 132 was applicable. The Subordinate Judge 

adopted the same view and confirmed the decree of dismissal. On 

second appealto this Court, the Division Bench came to the con- 

clusion that there'was a conflict of judicial opinion upon the point 

of limitation raised in the suit, and referred the following question 

for decision by a Full Bench. 

‘*Whether a suit to recover the value of paddy charged upon 
immovable property, is a suit to enforce payment of money charged 
upon immoyable property within the meaning of Article 132 of the 
Limitation Act." p : f 

For the solution of the question referred, it is necessary to ana- 
lyse the nature of transactions.of this class, which, as appears from 
the cases in the books, are by no means infrequent among agricul- 
turists in the districts of Midnapur and Bankura. A cultivator takes 
a loan.of paddy which he agrees to repay, with additional paddy in 
the shape of interest for use of the paddy borrowed by him. The 
creditor requires real security in addition to the personal undertak-: 
ing of the borrower, for the due performance of the obligation. 
The borrower .thereupon gives his immovable property by way of 

imortgage. It need not be disputed that the primary intention'of 


e . 


* 
Vou. XXXIL]. HIGH COURT. 


the parties to such a transaction is that the debt should be dis- 
charged by repayment of paddy, but it is equally clear that they also, 
intend that, in the event of default of delivery of paddy, the mort- 

„83889 would be entitled to the market value thereof. When. the 
deed recites that the land is given to secure payment of the paddy 
(principal and interest), the essence of the matter is that the land is 
made security for the value of the paddy, because upon failure to 
deliver the. paddy, the mortgagee becomes entitled to recover the 
price thereof by the sale of the land ;- in other words, the parties 
contemplate.that should it be necessary. for the mortgagee to enforce 
his security, the land would be liable for the value of the paddy lent 
as well as ofthe paddy payable as interest. A transaction of this 
character falls within the comprehensive définition of a mortgage 
contained in section 58 (a) of the Transfer of Property Act, namely, 
“the transfer of an interest in specific immovable property, for the 
purpose of securing the payment of money advanced or to be ad- 
vanced by way of loan, an existing or f uture debt, or the perform- 
ance of an engagement which may give rise to a pecuniary liability." 
The parties, in the ‘case before us, entered into an engagement 
which, if not performed by the/delivery of the paddy, would give 

. rise to a pecuniary liability. No other construction can be reason- 
ably placed.on the transaction. The parties could not have inten- 
ded that in the event of default in the delivery of paddy, the Court 
-should sell the mortgaged property, and for the benefit of the plain- 
tiff, procure paddy from the market with the sale proceeds which, 
according to our Code of Procedure, must be money, the only recog- 
nised medium of exchange. From this point of view, it is a reason- 
able construction of Article -132 to hold that in a case of this des- 
cription the money value of the paddy was charged upon the mort- 
gaged premises. 

An interesting. astiicey.: is fished by stock. oliga which are 
treated as mortgages, even though what has tobe repaid is not 
money but stock. [Precedents are set out in all. standard works on 
conveyancing, for example, in Davidson, Vol..II, Part II, p. 624, in 
Bythewood and Jarmon, Vol. ILI, p. 1063, in.Key and Elphinstone 
Vol. I, p. 150, and in-Prideaux, Vol. I, p. 829]. Thus, in Forrest v. 
Eimes (1), there. was a transfer of stock by way of loan upon bond 
with a condition to replace the stock 6 months after the.date and in 
the meantime to pay interest at 5 per cent; the stock was not re- 
placed and became depreciated; the obligee' was held entitled to 
the value of the.stock at the time fixed for.thé transfer. [See also 

(1) (1799) ^4 ves..492. 
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Goddard v. Lethbridge (x). Similarly, in McArthur v. Seaforth (a), 
it was ruled that, on failure to replace the stock, the plaintiff was 
entitled at his option to the price at the day when it ought to have - 
been replaced or the price at the day of the trial [S22 also Shepherd , 
v. Johnson, (3). Again, in Blyth v, Carpenter (4) where the mort- 
gagor covenanted to replace o3 a specified day an amount of stock 
lent him by the mortgagee and the mortgage was allowed.to continue 
beyond the date fixed, -it was ruled that the mortgagor might redeem . 
on transferring to the mortgagee the original amount of stock ani 
was not bound to pay the amount which it would have cost him to 
replace the stock on the prescribed day. [See also Pel v. De Win- 
ton (5); Whitney v: Smith (6); Bromley v. Relly (7)]. These tran- 
sactions all amounted td' valid mortgages, although what was secured 
was, not the repayment of what might be strictly called money ad: 
vanced or to be advanced by way of loan, or an existing or future 
debt, but the performance of an engagement which might give rise 
to a pecuniary liability. Finally, no plausible reason has been 
assigned why a narro w construction should be placed upon the word 
** money " or the expression “ money charged” in Article 132 of the 
Limitation Act, The word "money" is comprehensive enough 
to include, not merely money which has been.advanced or will 
be advanced by way of loan, or money which is due on account 
of an existing debt or will become due ona future debt, but 
also money which has or will become due on account of non- 
performence of an engagement that might give rise to a pecuniary 
liability. Ifsuch money is secured by a mortgage of immovable 
property, the suit to enforce the security is obviously a suit for 
recovery of money charged on immovable property within the 
meaning of Article 132 of the Limitation Act, It may be pointed 
outthat notwithstanding the famous definition of money given by 
Baron Gilbert in SAelmer’s Case (8) the tendency of modern cases 
has been to place a wide interpretation on the term “money” as 
including not merely what would be technically considered “ cash” 
but also whatever is redeemable by money or saleable for money: 
Gallini v. Noble (9) ; Brennan v. Brennan (10); Conly v. Green (11); 
In re Smith (12); Sarojini v. Gnanendra (13), recently affirmed by the 


(1) (1853) 16 Beav. 529. (2) (1110) 2 Tarenton 257. 

(3) (1802) 2 East 211. (4) (1866) L. R. 2 Eq. 501. 
(s) (1857) a Deg. and J. 13. (6) (1869) L. R. 4 Ch. App. 513. 
(7) (1870) 39 L. J. ch. 274 ! 
(8) (1725) Gilbert 139. (g) (1810) 3 Mer. 691. 

(10) (1868) I. R. a Eq 321. (11) (1870) I. R. 3 Eq. 430. 


(12) (1889) 42 ch. D. 302. (13) (1915) 23 C. L. J. 241. 


Vor, *XXXÍL] HİGH COURT, | 


Judicial Committee, Gaanendranat® v. Surendranath (1); R v. 
Govinda (2), though indications in \ Sour of a restricted construc- 
tion are sometimes not altogether wanting ; Langdale v." Whitfield (3) 
Willis v. Plashett (4); Ommaney v. Butcher (5); Harrison v. 

e Paynter (6). But whatever doubt may arise upon the construction 
of other statutes, it is, we think, fairly- clear that in Article 132 of 
the Limitation Act the expression "money charged upon immo- 
vable property " includes money due for non-períormance of an ob- 
ligation when such money is secured by a mortgage on immovable 
property, 

Our conclusion is that the question referred to the Full Bench 
should be answered in the affirmative, and that a suit to recover the 
value of paddy charged upon immovable property is a suit to enforce 
payment of money charged upon immovable property within the 
meaning of Article 132 of the Limitation Act; Consequently, the 
present suit should not have been dismissed as barred by limi- 
tation, i 

The result is that this appeal is allowed, the decree of the Sub- 
ordinate Judge set aside and the case remitted to him to be reheard 
in accordance with law. The appellant is entitled to his costs in 
this Court (both of this reference and of the hearing before the 
Division Bench) as also the costs in the Court of the Subordinate 
Judge. The costs in the trial Court as also the costs of the hearing 
after remand will abide the result. . 


Fletcher, J.—I agree. 
Chatterjea, J.—I agree. 
Teunon. J.—1 agree. 
Richardson, J.—I agree. 


A, T. M. Appeal Allowed. 
. '(1) (1920) 24 C. W. N. 1026. (2) (1914) 16 Bom. L. R. 683. 
(3) (1858) 4 K & J 426. (4) (1841) 4 Beav. 208. 


` (5) (1893) T. & R. 260, . (6) (1840) 6 M. & W. 387 (390). 
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` Boor Sêr Asutosh Mookerjee, Knight, Acting Chief Justice, Sir — 
Ernest Edward Fletcher, Knight, Judge, Sir Nalini Ranjan 
Chatterjea, Enight, Judge Mr. Justice Teunon 
: and Mr. Justice Richardson, — F E" 


- SYED'MOHSENUDDIN 


lí v. 
BHAGABAN CHANDRA SUTRADHAR AND OTHERS.*. 


Surtender—Bengal Tenancy Act (VIII of 1885), section 86— Bengal. Tenancy . 
Act, if exchaustive—Transfer by occupancy raiyat of a part of a non- -transfer- 
able occupancy holdisg—Surrender by raiyat the land sold—~Transferee no 
party to surrender —Re-seitlement with raiyat the holding in his possession 

- e- Landlord, if can eject the bran scree Bower Deine by donec of.a gomer 
with estate. 


When an occuparicy raiyat has transferred part of his non-transferable holding, 
be is not competent to surrender to his landlord the portion so transferred, either 
by surrender of that portion alone or by surrender of the whole inclusive of such 
portion. The landlord cannot, by such surrender, eject the transleree, not a party 
to the surrender. — 


‘ 2 


The Bengal Tenancy Act is mi a complete code even in respect of the law 
of landlord and tenant, much less doss it profess to incorporate the.general 
principles of the law of contract and the doctrines of equ ty jurisprudence, in so 
far as they may have to be applied in the determination of disputes between land- 
lords and tenants : Kripa Sindhu v. Annada Sundari (1). ae 


1f X holds as tenant under A, so long as they are the only persons interested, in 
the tenancy, they may, by mutual agreement, supersede the. contraet and substitute 
‘therefor a new engagement in respect of a part only of. ‘the land to be held at a 
smaller amount of rent than before, But where X has transferred.a portion of his 
interest to Y, a similar course is impossible, except with the concurrence of all 
the three pérsons interested. ] 


The principle that no one is permitted to defeat or derogate from his. own 


‘grant, is of vety wide application, and lies at the root of the doctrine that the 


grantor of land to be used for a particular purpose is under an obligation to 
abstain from doing. anything on adjoining property belonging to him which would 
prevent the land granted from being used for the purpose for Which the grant w was 
made : Aldin v. Latimer Gark Muirhead & Co. (2) and ‘other cases. : 


A sale of a portion of an occupancy holding by the original tenant to a third 


; person, does not operate as a forfeiture of the tenancy so as to entitle the landlord 


to re-enter: Durga Prosad v: Doula Gases (3), and Dayamayi v. Ananda 
Mohan (4). 


© Full Behch Reference No. 4.of 1920 in Appeal from Appellate Decres 
No. 1173 of 1920, against the detision of Babu Sarada Kumar Sen Gupta, Sub- 
ipd iige of Dacca, dated the 7th February, 1920, reversing that of Babu 
Dwarka Nath De, Munsiff of Dacca, dated the 3rd March, 1919. 


(1) (1907) I. L. R. 35 Cale. 44 ; 6 C. L. J. 273. 
(a) (1894) 2 Ch. 437 (446). (3) (18941 1 C. W, N. 160, * 
(4) (1914) 1. L. R. 43 Calc. 172 ; 20 C. eh 52. 


a 7 
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All powers, other than powers collateral and powers coupled with a trust, may 
be suspended or destroyed, either wholly or in part, by the person competent to 
exeiise the power. 


The rule applies as well where the power is present as where it is future and 
to arise upon a contingency [Albany’s case (1)} and to personal as well asto real 

te: Noel v. Henley (2). The rule applies further to powers appendant aud 
in gross: West v. Berney (3). The power is not in the nature of a trust ; it may 
be exercised or not, and a dealing with the estate by the donee of a power, incom 
sistent with the exercise of that power, determines the option to exercise it. 


Appeal by the Plaintiff. 

Suit by landlord to eject a transferee of a part of a non-transfer- 
able occupancy holding. e. 

The material facts appear from the Order of Relta by 
Mookerjee, A. C. J. and Fletcher, J., which was as follows :— 


Order of Referente, 


This is an appeal by the plaintiffs in a suit for ejectment. The 
facts material for the elucidation of the question- of law involved in 
the appeal lie in a narrow compass.- Two persons, Durga Charan 
and Gunamoy, held a non-transferable occupancy holding under 
the plaintiffs. The tenancy included ten plots of land and the rent 
payable was Rs. 13-2-0 a year. On the 17th December, rgrs, the 
tenant sold a portion of their holding to the first defendant. The 
landlords, who were not parties to this transaction, thereafter sued 
their tenants for recovery-of arrears of rent, - The tenants expressed 
their unwillingness to pay rent for the entire- holding, as they had 
already transferred a portion. This was plainly no defence to the 
suit, The parties, however, came toan arrangement ; the tenants 
surrendered to their landlords the land they had sold, and took 
settlement of the remainder for an annual rent of Rs, 6-4. On 
the basis of this arrangement, a decree was made in favour of the 
landlords for a very much smaller sum than what they had claimed. 
The landlords-then instituted the present suit on the basis of the 
surrender, to eject the transferee from the plots in his possession, 
The defendant contested the validity of the surrender in the trial 
-Court. Thereupon, the following issue was raised : 


“Ts the Istafa valid and sufficient ? . Is the yet entitled to 
get khas possession ?" 


a) (1586) 1 Coke. 110 (b). 
(2) (1825) McCI. & you, 302 ; 29 R. R. ds 
(3) (1819) Russ. end M. gat. 
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‘+ The Court of first instance answered the question in the affirma- 
tive and decreed the suit. Upon appeal, the Subordinate Judge- 
has reversed that decision. On the present appeal, it has been 
‘argued that the original tenants were entitled to surrender to the . 
landlord what they had previously transferred to the defendant, 
This view has been controverted by the respondent who has 
‘maintained that there could be no valid surrender of what had 
‘already been transferred. Our attention has been drawn in this 
connection to the following amongst other cases: Zomisuddin v. 
Khoda Nawas (1) ; Ramoni Mohan v. Kalimuddi (2); Tamij v. 
Brojendra (3) ; Dastur v. Ram Kumar (4) ; Kunja v. Bama (5): 
Ananda v. Gurudoyal (6) ; Dastur v. Ram Kumar UE Sailes v. 
Umesh (8).5 Askar Ali v. Gopi (9). r 


An examination of these and. other cases discloses a conflict of 
judicial opinion on the question of the competence of an occupancy 
raiyat, who has transferred a portion of his non-transferable holding 
.to surrender the portion so transferred to his landlord, whether by 
surrender of that portion alone or by surrender of the whole inclu- 
sive of such portion. We accordingly refer the following question 
to a Full Bench for decision : 

When,an occupancy ryot has transferred part of his non-transfer- 
able „holding, is he. competent to surrender, to his landlord the 
portion 80 transferred either by surrender of that portion alone or 
by surrender of the whole inclusive of such portion. 

As the question arises in an appeal from Appellate Decree 
"under the Rules of Court the entire "en is referred to the 
Full Bench. 


- Babus Surendra Chandra Sen, Sarat Chandra Dutta à and Pra- 
malka Nath Banerjee for the Appellant. 
* Babu Rajendra ‘Chandra Guha for ine Respondents, 


C. AY, 
| The "judgments of the Court were as follows : > 


t. . Mooker} ee, A. C. J.—This reference-has been made in connec- 
tion with an appeal by the plaintiffs in-a' suit for- ejectment, The 
;facts material for the elucidation of the question -of law -involved 
in the appeal lie in a narrow compass, Two persons, Dergachares 


t. (1) (1909) i1 C. L. J. 16 5 14 C. W. N. 229. ~- 
(2) (1912) 17 C. W. N. 1101. (3) (1918) 22 C. W. N. 967. . 


(4) (1918) 22 C. W. N. 972. (5) (1915) I. L. R. 43 Calc. 878. 
(6) (1917) 22 C. W. N. 965. An Gorg) e Ww. N. sa: 07 


(8) (1920) 24 C. W. N. 573. ` i Si 
(9) (1913) 18 C. L. J. 257 ; 18 C. W. N. 601. 2 ; 


. . 
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and Gunamay, held a non-transferable occupancy holding under 
the plaintiffs, The tenancy included ten plots of land and the 
rent payable was Rs. 13-2 a year, On the ryth December, 1915, 
“the tenants sold a portion of their holding to the first defendant. 
The landlords, who were not parties to -this transaction, thereafter 
sued their tenants for recovery of arrears of rent. The tenants 
expressed their unwillingness to pay rent for the entire holding, as 
they had already transferred a portion. This was plainly no 
defence -to the suit. The parties, however, came to an arrange- 
ment; the tenants surrendered to their landlords the land they 
had sold, and took settlement of the remainder for an annual rent 
of Rs: 6-4. On the basis of this arrangement a decree was made 
in favour of the landlords for a very much smaller sum than what 
they had claimed. The landlords then instituted the present suit 
on the basis of the surrender, to eject the transferee from the plots 
in his possession. The defendant contested the validity of the 
surrender in the trial Court. Thereupon, the following issue was 


raised; ` EE i \ 
" [s the Istafa valid and sufficient ? Is the plaintiff entitled to 
get khas possession ?* à 


The Court of first instance answered the question in the affirma- 
tive and decreed the suit. Upon appeal, the Subordinate Judge 
reversed that decision. On second appeal to this Court, it was 
argued that the original tenants were entitled to surrender to the 
landlord what they had previously transferred to the defendant. 
This ‘view was controverted by the respondent who maintained that 
there could be no valid surrender of what had already been trans- 
ferred, The Division Bench came to the conclusion that there was 
‘a conflict of judicial opinion on the question of the competence of 
‘an occüpancy ryot; who has transferred a portion of his non-trans- 
ferable holding, to surrender the portion so transferred to his 
‘landlord, whether by surrender of that portion alone or by surren- 
der of the whole inclusive of such portion, They have accordingly 
referred the following question to à Full Bench for decision + 

'* When an occupancy ryot has transferred part of his non- 
transferable holding; is he competent to surrénder to his landlord 
the portion so trahsfered; either by surrender of that portion alone 
or by surrender of the whole inclusive of such portion." 

As the question arises in an appeal from appellate decree, under 
the Rules of Court, d 'entire appeal has been referred to the - Full 
Bench for disposal. ©” 

It may be mend at the outset that e sale of a portion of 
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the holding by the original tenants to the first defendant, did not. 

operate as a forfeiture of the tenancy so as to entitle the landlord 

to re-enter. This follows from the decision in Durga Prosad v. 

Doula Gasee (1), "Where Banerjee, J. held, on the authority of thee 
earlier decisions in Durga Charan v. Pandab Nath (unreported) 

and Kabil Sardar v. Chunder Nath (3), that the transfer by an 

occupancy ryot of a part of his non- -transferable holding does not 

entitle the landlord to recover possession oftheland transferred by 

ejecting the transferee. This proposition was affirmed by a Fall 

Bench in Dayamayi v. Ananda Mohan (3\, where it was ruled that 

the transfer of the part was operative against the ryot and that the 

landlord was not ordinarily entitled to recover possession of the 

holding, unless. there had been an abandonment ora telinquishment 

of the holding or a repudiation of the tenancy. This position must ~ 
now be deemed well-established -and explains why the plaintiff 

landlord in this case is constrained to seek ejectment of the -trans- 

feree defendant on the basis of a surrender by the original tenant. 

We must, consequently, examine the validity of the surrender which 

forms the foundation of the claim. 

In view of the provisions of section 86. of the Bengal Tenancy 
Act, there can be no doubt that an occupancy ryot not bound by a 
lease or other agreement for a fixed period, has the power to 
surrender his holding, that he may ordinarily exercise such power 


“in respect of the entire holding, and that, by arrangement with his 


landlord, he may exercise the power in respect of a portion of his 
holding. But the question remains, whether he may not by reason 
of his prior acts with regard to the holding disentitle himself, 
entirely or to a limited extent, to exercise that power. For the 
solution of this question, it is essential to bear.in mind the ele- 
mentary rule that all powers,-other than powers collateral and 
powers coupled with a trust or duty, may be suspended ` or des 
troyed, either wholly or in part, by the person competent to exercise 


the power. The rule applies as well where the power is present as 


where it is future and to arise upon a contingency [Albany's case (41 


and to personal as well as to real estate : Nosl v. Henley (s). . The - 


rule applies, further, to- „powers appendant and in gross ; Reference 
may in this connection be made to -West v. Berney (6), -where Sir 
John Leacb, V. C. stated that the person : invested with the power 


(1) (1894) 1 C. W. N. 160. (2) (1892) I. L. R. 20 Calc. 590.-- 
(3) (1914) I. L. R. 42 Calc. 172 ; 20 C. L.J. 52. MT 


(4) (1586) 1 Coke. 110 (b. ~ (5) MALE McCl, & you, 302 ; 29 R. R. + 805 . 


(6) (819) 1 Rus, & M. 451. 


[4 . S £ ; 
Vor, XXXII HIGH COURT. 


may act towards the estate in such a manner that “his dealing with 
the estate, so as to create interests inconsistent with the exercise of 
his power, must extinguish his power ; the general principle is that 
eit is not permitted to a man to defeat his own grant" The power 
is not in the nature of a trust ; it may be exercised or not, and a 
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dealing with the estate inconsistent with’ the exercise of it, deter- Mooker, 00, A. c. F. 


mines the option to exercise it. The subject is discussed at length 
by Lord St. Leonards in his classical treatise on Powers (8th Ed. 

1861, pp. 88 and 903) where reference is made amongst others to 
Smith v. Death (0; Gunyanghane v. Thurlow (a); Bickley v. 
Guest (3), and Smith v. Houdblon (4). In the case first mentioned, 
Sir John Leach, V. C. stated the result of the authorities to be that 
“every power reserved to a grantes for life, though not appendant 
to his own estate, as a leasing power, but to take effect after the 
determination of his own estate, and, therefore, in gross, might be 
extinguished ; such a grantee could deal with the estate ia respect 
of his free-hold interest, but “his dealing with the estate so as to 
create interests inconsistent with the exercise of his power must 
extinguish his power, upon the general principle that a person is 
not permitted to defeat his own grant,” in other words, as it was in 
his option to exercise the power or not, any dealing with the estate 
by him inconsistent with its exercise, must be taken to determine 
his option on the doctrine of approbate and reprobate. This was 
followed by Sir Thomas Plumer, M. R. as settled law in Horner v. 
Swans (5) (see also Chance on Powers Vol. 2 page 590 and 
supplement p. rro) The principle that all powers, other than 
collateral powers or other than those coupled with a trust or duty, 
can be suspended or destroyed, either wholly or in part, by the 
donee thereof, and that any dealing with an estate by the donee of 
a power inconsistént with the exercise of that power, releases it 
either wholly or fro tanto, is now firmly settled, and has been 
applied and recognised in a long line of cases, many of them subse- 
quent to those mentioned by Lord St. Leonards, for instance, by 
Romilly M, R. in Hurst v. Hurst (6) ; by Wood, V. C. in Davies v. 
Huguenin (7) ; by James, V. C. in Zssae v. Hughes (8), by Lord 
Tenterden C. J. in Doed Wigan v. Jones (9) ; by Plunket, L. C. in 
Piers v. Tiute (10) ; by Sugden, L. C. in. Green v. Green (11) : and 

(1) (1820 5. Maddock 371 ; ar R, R. 314. 


(a) (1832) 1 Rus & Myl. 439 (note). (3) (1831) 1 Rus. & Myl. 440. 
(4) (1859) 26 Beav. 482. — `| , (5) (1823) T. & R. 430 ; 24 R. R. gz. 
(6) (1832) 16 Beav. 372. "o (1863) 1 H. & M. 730. 

(8) (1870) L, R. 9. Eq. 191., (9) (1830) 10 B. & C. 459. 


(10) (1838) 1 Dr. & Wa. 279 (303). (11) (1845) 2 Jo. & Lat. 529. 
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Civit, by Smith M, R. in Zn re Chambers (1) Amongst still more modern 
1920. decisions, the most instructive are Re Hancock (2); Foakes v. 
—À 


Mohsenuddin Jackson (3) ; Nottidge v. Dering (4); Re Evered (5) ; In re Sugden's 
Bt aue. Trusts (6). In the first of these cases, in re Hancock (a), Lindley, 
Rip L. J. approved the proposition that “any dealing with the estate ° 

Mooherjee, A. C. - by the donee of a power, inconsistent with the exercise of the 

EE power, must put an end to it,” and this was adopted by Farwell, J. 
in the second case, Foates v. Jackson (3). In the third case, 
Nottidge v. Dering (4), it was pointed out by Cozens Hardy, M. R. 
and Fletcher Moulton and Buckley, L. J. J. that this view was in 
accord with the decision of the House of Lords in Serope v. Offley (7), 
to the effect that if before the exercise of the power, there bas 
been executed by the donee of the power a grant or covenant 
dealing with the property which is subject to the power, the donee 
cannot subsequently so exercise the power as to derogate from 
his grant or to act in breach of his covenant; that the grant or 
‘covenant in such case is fro fanto, in favour of the grantee, 
a release of the power. This proposition was re-affirmed in Jn 
ve Evered (5), where, the Court of Appeal ruled that any act 
purporting to be an ‘exercise of ‘the power which will defeat a 
prior dealing with the estate by the donee of the. power will be 
an invalid exercise of the power to the extent that such act 
would be defeated, though the Court proceeded, to express its 
dissent from the view taken in Davies v. Huguenin (8), that a power 
exercisable by will -only could be exercised by deed. "This isa 
point with which we are not concerned here ; but it is worthy of 
note that Cozens Hardy, M. R. in his judgment treated a release 
of a power and a covenant not to exercise the power as having the 
same effect. The principle that the dealing with the estate by the 
donee of the power, 80 as to create interests inconsistent with the 
exercise of his power must extinguish his power, was also recognised 
by the Judicial Committee in Spencer v. Registrar of Titles (9). It 
may be observed here in , passing that questions. of considerable 
nicety may arises, on the construction of a power given in a parti- 
cular Case, whether the dealing with the estate by the donee has led 
. to the creation of such interests as are really inconsistent, wholly or 
partially, with the exercise of the power; Long v. KanAin.(10), 
(1) (1847) 11 Ir. Eq. Rep: 518, . . (a) (1896) 2 Ch. 173. 
§3) (1900) 1 Ch, 807. . . (4) (1909) 2 Ch. 648 ; (roro) 1 I Ch. 297. 
(5) (1910) a Ch. 147... ' . (6) 917) 2 Ch. 92. P 
(7) (1736) 1 Brown P, ‘C. a76. — (8) (1863) 1 H. & M. 7304. — 
(9) (1906) App. Cas. 503. e. 
(10) (1822) Sugden on Powers, 8th Ed. 89x (H, L. D 


) 
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Warburton v. Fam (1); Alexander y, Mills (2); -Hardaker v. 
Moorchouse (3) ; In re Sugden’s Trusts (4). - 

- . The principle expounded and illustrated above, has been ex- 
tensivély applied in the Courts of the United States, where it has 
been ruled, as consonant with principles of fair dealing and com- 
mon seise, that any dealing with the estate by the donee of the 
power, inconsistent with its exercise, by which the rights of others 
are affected, puts an' end to the power; and it has sometimes been 
said-that the act of the donee should have the effect of an estoppel 
and should in good faith preclude him from exercising his power to 
the detriment of others who have derived title from him. On this 
ground; it has been held that a life tenant, With power of disposal, 
who mortgages the fee by an instrument with covenants of warranty, 
cannot be permitted to exercise his power to the injury of the mort- 
gagee. It necessarily follows that where a donee alienates the pro- 
perty over ‘which the power exists, and the power can still be exer- 
cised without derogating from his grant, there is no estoppel. Simi- 
larly in the case of a power of sale over lands, the execution of the 
power as to part ‘of the lands does not extinguish the power, and it 
may subsequently be executed as to the balance of the lands. It 
will be observed that the rule is here rested on the ground of estop- 
pel, and in a recent case Langley v. Conian (5), (where a donee of a 
general power to devise real estate made’ a conveyance in mortgage 
with covenants of warranty and received for his own use the con- 
sideration of the mortgage) Rugg C. J.- held that he was estopped 
from subsequently exercising the power tothe prejudice of the 
mortgagee. This may be contrasted with the ground assigned by 
Sir John Leach, V. C. in Smith v. Death (6), namely, that a person 


is not permitted to defeat his own grant, and that basis was adopted | 


by Nunn J; in Columbia Trust Co. v. Christopher (7), and Cartwright 
C. J. in McFall v. Kirkpatrick (8). It is plain that if the rule be 
formulated that the donee of a power may estop himself from the vo- 


` Juntary exercise thereof, some limitation must obvious'y be framed, 


and, on the whole, it seems sounder to base the rule on the ground 
that'no one is permitted to defeat or derogate from his own grant, 
That principle, as we know, is of very wide application, and lies at 
the root of the -doctrine that the grantor of -land-to be used for a 


* (1) (1849) 16 Sim. 625. (2) (1870) Ls R. 6 Ch. App. 134- 
(3) (1884) 26 Ch. D. gar. — (4) (1917) a Ch. 2. ` 
(5) (1912) 213 Mass. 135. (6) (1820) 5 Maddock. 371; ar R. R 314. 


(7) (1909) 133 Ky. 348; 117 S. W. 943. 
(8) (1908) 236 lll. 281 (297): 86 N. E. 139. 
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particular purpose is under an obligation to abstain from doing ahy:- 
thing on adjoining property belongiog to him which would prevent 
the land granted from being used for the purpose for which the 
grant was made: 4/din v. Latimer Clark Muirhead & Co (1); Cadle 
v. Bryant (a); Browne v. Flower (3); Schwann v. Cotton (4); Derry 
v. Sanders (5); Siddons v. Short (6); Saint v. Pilley (7); Grosvenor 
Hotel Co, v. Hamilton (8). | 


"Tested in the light of these principles, the claim put forward by 
the plaintiff on the basis of the surrender proves to be without solid 
foundation. The tenants transferred a portion of their holding to 
the defendant for consideration on the 17th December r915., That 
conveyance recited what is implied in all transfers namely, that the 
transferors would do n&thing to injure the interest conveyed, and 
further stated that the purchaser would. remain in possession from 
generation to generation. Notwithstanding this, the transferors pro- 
ceeded to surrender the holding to their landlord. In such circums- 
tances, the view may legitimately be maintained that the transfer in 
favour of the defendant disentitled the transferors to exercise to his 
detriment their power of surrender. The alienation operated in 
equity to destroy that power, since it would bea fraud on the alienee 
if the transferors could thereafter, by exercising the power optional 
with them, derogate from their own grant; it would be manifestly 
inconsistent with rudimentary principles of fair dealing and honesty 
to hold that they could be permitted to exercise the power so as to 
imperil and ultimately destroy the interest they had conveyed. If 
X holds as tenant under A, so long as they are the only persons in- 
terested in the tenancy, they may, by mutual agreement, supersede 
the contract and substitute therefora new engagement in respect 
of a part only of the land to be held at a smaller amountof rent than. 
before. But where X has transferred a portion of his interest to Y, 
a similar course is impossible, except with the concurrence of all the 
three persons interested ; X cannot in fairness be permitted to exer- 
cise his power of surrender in favour of A, for his own benefit so as 
to enable himself to make a new tenancy of the, lands retained by 
bim and to the detriment of his transferee Y who would thereby be 
exposed to attack by A. It follows accordingly that as after the con- 
veyance, the power to surrender could nolonger be validly exercised 
the plalntiff landlord, has not, hy its infructuous exercise, acquired 


(1) (1894) 2 Ch. 437 (446)... da) (1908) 1 Ch. 259, 
(3) (1911) t Ch. 219. " (4) (1916) 2 Ch. 459 . 
(5) (1918) 35 T. L. R. 105. (6) (1877) 2 C. P. D. 573. 


(7) (1875) L. R. 10 Ex. 137. (8) 0894) 2 Q. B. 836. 


Vor, XXXII.] HIGH court. 


a title to eject the defendant. It is satisfactory to find that this con- 
clusion which’ accords ' with the manifest justice of the case can be 
based on broad general principles. _ In this connection we may use- 
fully recall the important fact pointed out in the Full Bench case of 
Kripasindhu v. Annadasundari (1), that the Bengal Tenancy Act does 


295 


Civit. 





1920. 
— 
Mobsenuddin 
v. 
Bhagaban. 


not purport to be a complete Code even in respect of the law of Meokerjee, A. C, y. 


landlord and tenant, much less does it profess to incorporate the 
general principles of the law of Contract and the doctrines of equity 
jurisprudence, in so far as they may have to be applied in the deter- 
mination of disputes between landlords and tenants. 

Our conclusion is that the question referred to the Full Bench 
should be answered in the negative, and that as occupancy ryot who 
bas transferred part of his non-transferable holding, is not competent 
to surrender to bis landlord the portion so transferred either by 
surrender of that portion alone or by surrender of the whole 
inclusive of such portion. 

The result is that the decree made by the Subordinate Judge is 
affirmed and this appeal dismissed with costs of the hearings before 
the Full Bench and the Division Bench. 


Fletcher, J.—1 agree. 

Chatterjea, J.—I agree, — 

Teunon, J.—I agree. 

Richardson, J.—I agree. > E aA 


A. T. M, ` ‘Appeal dismissed, ` 


(1) (1907) L L. R. 35 Calc. 34; 6 C. L. J. 273. 
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Beforé Sir Asutósh Mooherjee, Knight, Acting Chief Justice, Sir 
Ernest Edward Fletcher, Knight, Judge, Sir Nalini Ranjan- 


~- © Chatterjea, Knight, Judge, Mr. Justice Teunon and 
Z Mr. Justice Richardson. 


CHANDRA KANTA NATH AND OTHERS 
í A 9. 
AMJAD ALI HAZL* - 


ATIE A Tenancy Act (VIII of. 1885), Sec. 85 (2) Sub-lease of a per- 
manent character by a raiyat, not baing a raiyat holding ata fized rate, to 
an under- raiyat—Sub-lease, if oberatioe—Under-raiyat, how to be cjected— 
Estoppel—Kaimi, meaning of. 


Where the lease, parpörting to be of a permanent character on the face of the , 
document, is granted by a raiyat (not being a raiyat holding at a fixed rate) to an 
under-raiyat, the lease is not operative asa permanent lease between the raiyat 
and the under-raiyat. But as the tenancy of an 'under-raiyat may be created 
without a written lease, the grantee in such a case isan under-raiyat who holds, 
otherwise than under a written lease, and his tenancy is liable to be terminated 
in the manner provided by section 49 (b) ; till the iain has been terminated, 
the grantor cannot treat him as a trespasser. ` 


Where the lease, purporting to be of a permanent character, is granted by d 
person who on the face of the document professes to have a higher status than that 
of a raiyat (for example, that of a tenure-holder or a raiyat holding at a fixed rate) 
the grantee, when his title as permanent lessee is challenged by bis grantor, may 
invoke the aid of the doctrine of estoppel and plead: that the grantor cannot be 
permitted to prove the falsity of the recitals in the document (on the faith of which 
he took the lease) so as to enable him to derogate from his grant: Bamandas v. 
Nilmadhab (1) approved. 


Where the lease purporting to be ‘of a permanent character is granted by a 
person who, on the face of the document, professes to have a higher status than 
that of a raiyat (for example, that of a tenure-holder or a raiyat holding at a fixed 
rate) and the grantee invokes the aid of the doctrine of estoppel in answer to a 
challenge of his title as permanent lessee by his grantor, it may be a matter for 
argument whether such plea may be defeated by the grantor on proof that they 
had conspired by false recitals to evade the provisions of the statute. 


The term ‘Kaim? imports permanence of occupation, but not fixity of rent : 
Meher Aliv Kalai (2). à 


Appeal by the Plaintiffs. - 
Suit for ejectment of an under-raiyat. 


9 Full Bench Reference No. 4 of 1920, in Appeal from Appellate Decree 
No. 361 of 1919, against the decision of Babu Kunja Behary Biswas, Subordinate 
Judge of Tipperah, dated the oth December, 1918, reversing that of Babu Nata 
Behary Ghose, Munsiff of Chandpur, dated the 28th November, 1917. 

(1) (1916) I. L. R. 44 Calc. 771 ; 34 C. L. J. 541. 

(a) (1915) 19 C, W. N. 1139. 


Vo. xxxi) HIGH COURT. 


The material facts appear from the following Order of Reference 
made by Walmsley and Greaves JJ. 


^ 


Order of Reference. 


This appeal is preferred by the plaintiffs. They sued to eject 
the defendant from a plot of land after'notice. It has been found 
that notice was duly served and that the plaintiffs are raiyats, and 
the defendant an under-raiyat and that the agreement between them 
was for the permanent occupation of the land by the defendant. 


The question therefore that arises is whether in view of the 
provisions of section 85 of the Tenancy Act, the defendant can 
resist the suit on the strength of the agreement. 

: Reported cases on this question are® numerous: they can be 
` found in any recent commentary on the Tenancy Act, and many 

have been mentioned in the case of Bamandas Bhutiacharjee v. Nil 
Madkab Saka (Y) and in Beachcroft J’s judgment in the case of 
Chandi Charan Nath v. Samla Bibi (2). In an unreported case 
Fletcher J. has said that the cases on the point ' appear to be ina 
state of chaos) I think it would not serve any useful purpose to 
examine the cases once more in the hope of finding a common 
principle which would reconcile them. We have been pressed to 
refer the question to the Full Bench, and I think that we ought to 
do so, although a similar prayer was refused very recently by 
Chatterjea and Panton JJ. in Letters Patent Appeal No. ga of 
1919 decided on May ast 1920. The reason which weighs with 
me most strongly is the fact that the learned Sub-Judge in his 
Judgment refers to the case of Bamandas Bhuttacharjee v. Nil 
madhab Saka (1). That is the latest case on the question reported 
in the official reports, and in that judgment on p. 780 it is said 
" It is plain that a long line of cases affirms the view that a lease 


granted in contravention of section 85 (i) is operative as between 
the grantor and the grantee.” 


The question which in ey opinion shouldbe referred to the 
Full Bench is this :— 


Is a lease, purporting to be of a permanent character, granted 
by a raiyat (not being a raiyat holding at a fixed rate) to an under- 
raiyat operative as against the grantor ? 


If the answer is in the affirmative, this appeal must be dismissed, 
if in the negative, the appeal and the suit must be decreed. 


(1) (1916) I. L. R. 44 Calc. 771 (280) ; 24 C. Ly J. 54t; 
3) (1917) 28 C. L. J. 91 ; a2 C. W. N. 179. 
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Dr. Sarat Chandra Basak, Babus Sures Chandra Das and Jiten- 
dra Kumar Sen Gupta for the Appellants. : 
Babus Surendra Nath Guha and Bepin Chandra Bose for the 


Respondent. 
l C. A. V. 


The judgments of the Court were as follows : 


Mookerjee, A. C. J.—This reference has been made in connec- 
tion with a suit for ejectment of an under-raiyat after service of notice 
on him in accordance with section 49 (b) of the Bengal Tenancy 
Act. On the 13th March, 1895, the predecessor of the plaintiffs: 
granted a sub-lease to the defendant in respect of the disputed pro- 
perty. The document described the interest of the grantor as that 
of a kaimi raiyat, that ispa raiyat with a permanent right; because, 
as pointed out in Meher Ali v. Kalai (1), the term Zaimi imports | 
permanence of occupation, but not fixity of rent; in other words, i 
the lessor had an occupancy holding which was heritable but was 
not held at a fixed rate of rent. The sub-lease did not fix a term 
and the defendant has been in occupation for more than twenty- 
years. The plaintiffs served a notice on the defendant on the 25th 
March, 1915, which asked him, in accordance with section 49 (b), to 
quit at the end of the agricultural year next following the year then 
current, The defendant did not however vacate the land. Conse- 
quently the present suit was instituted to eject him. The Court 
of first instance held that the sub-lease was registered in contraven- 


‘tion of section 85 (2) of the Bengal Tenancy Act and was not 


admissible in evidence. Consequently, the defendant must be 
deemed to hold otherwise than under a written lease and his tenancy 
was thus.terminable in the manner prescribed in section 49 (b)... 
The trial Court further found that the notice to quit had been duly 
served, that the tenancy had been legally terminated thereby, and - 
that there was really no defence to the claim. - In this view, a 
decree for ejectment was made against the defendant. Uponappeal, 
the Subordinate Judge held that, as between the parties to the 
contract of tenancy, the law of estoppel was applicable, and the 
plaintifis were bound by the agreement to part with the possession 
of the land permanently in favour of the defendant, The Subor- 


` dinate Judge accordingly decreed the appeal and dismissed the. 


suit, On second appeal to this Court, the Division Bench held ” 
that there was a sharp conflict of judicial opinion as to the true 
construction of section 85 and referred the ames question for 


decision by a Full Bench:—_ ES 
(1) (1915) 19 C. W. N. nage o- " : n 


, Vor. XXXII.] - HIGH COURT, 


“Is a lease purporting to be of a permanent character granted 
by a raiyat (not being a raiyat holding at a fixed rate) to an under- 
raiyat, operative as against the grantor." 


* As the question arises in an appeal from appellate decree, the 
entire appeal has been referred to the Full Bench for disposal. 


Section 85 is in the following terms :— 

"ry, If a raiyat sublets otherwise than by a registered instru- 
ment, the sub-lease shall not be valid against his landlord unless 
made with the landlord's consent. 


2. A sub-lease by a raiyat shall not be admitted to registration 
if it purports to create a term exceeding nine years. 


3. Where a raiyat has, without the consent of his landlord, 
granted a sub-lease by an instrument registered before the com- 
mencement of this Act, the sub-lease shall not be valid for more 
than nine years from the commencement of this Act.” 


Sub-section (1) describes the effect of the sub-lease in relation 
to the landlord of the raiyat and provides that if the raiyat sublets 
otherwise than by a registered instrument, the sub-lease shall not 
be valid against the landlord of the raiyat, unless it is made with the 
consent of that landlord. We are not concerned in the present 
case with sub-section (1) inasmuch as the landlord of the plaintiffs 
is not a party to these proceedings. 


Sub-section (2) provides that a sub-lease by a raiyat shall not be 
admitted to registration, if it purports to create a term exceeding 
nine years. The solution of the question referred to the Full Bench 
depends upon the determination of the true effect of this sub- 
section. 


Sub-section (3) deals with sub-leases granted before the com- 
mencement of the Bengal Tenancy Act; this does not touch the 
question raised before us. 

Sub-section (2), it will be observed, does not in express terms 
state the effect of registration of a sub-lease in contravention of its 
terms; it only debars registration of a sub-lease by a raiyat, which 
purports to create a term exceeding nine years. It is plain that the 
officer before whom the document is presented for registration can 
give effect to the prohibition, only if it purports to be on the face 
of it a sub-lease by a person who professes to be a raiyat and creates 
a Sub-tenancy for a term exceeding nine years. If this condition is 
satisfied, it is incumbent on the officer, on perusal of the document, 
to refuse registration. If, notwithstanding the fact patent to him 
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“that the document is a sub-lease by a ryot for a-term exceeding 
"nine years, he proceeds to register it, his act is in violation of statu- 


tory prohibition, and the registration must be deemed null and void 


.in law: Harendra Lal v. Haridasi.(1). No question-of estoppeb 


can plainly arise'in a case, of this description, even as between 
grantor and grantee. But the document may not, on the face of it, 
purport to be a sub-lease for more than nine years by a raiyat ; the 
grantor may, for instance, be described as a tenure-holder or as a 
raiyat holding at a fixed rate of rent. In such a contingency, the 
officer has no option but to admit the document to registration, If, 
therzafter, the grantor seeks to establish against the grantee 
that he was not a tenure-holder ora ralyat at a ‘fixed rent, but 
an ordinary occupancy raiyat, and that the document should not 


- have been admitted to registration, different considerations , arise. 
-In such a contingency, the grantee may rely upon the doctrine that 


the grantor is ‘bound by his representation and cannot be permitted 
to prove the falsity of the recitals in the document with a view to 
enable him to derogate from his grant. To this class belongs the 
decision in Bamandas v. Nilmadkaó (1), where it was held that the 
doctrine of estoppel bound the grantor and grantee equally and 
debarred each from disputing the validity of the lease to the detri- 
ment of the other. We feel no doubt that the doctrine of estoppel 
may legitimately be invoked, where one party to the transaction has 
acted on the faith of the representation made by the other. The 
question of the true nature of a tenancy is often a matter involved 
in doubt and uncertainty ; if a person professes to be a tenure- 
holder or a ryot at fixed rates and on that basis grants a permanent 
sub-lease, he cannot in justice be permitted subsequently to prove 
as against his grantee that he was only an ordinary occupancy raiyat 


-and was incompetent to grant a sub-leas» for more than nine years, 


We do not overlook that other elements may come into play, if 
both parties to the transaction are aware of the true circumstances 
and yet conspire to evade the law by means of false recitals in the 


«document. The arguments addressed to us, however, have not 


been directed to this aspect of the matter and we shall not pro- 


‘nounce an opinion upon that class of cases. 


The question referred to the Full Bench may thus arise in three 
classes of cases: 7 
I. Where the lease, purporting to be of permanent character, is 
granted, on the face of the document, by a raiyat (not being a raiyat 
(1) (1914) I. L. R. 41 Cale 972; 19 C. L. J. 484 ; L. R. AC A. 110, 
(a) (1916) I. L. R. 44 Calc. 771 ; 24 C L. J. 541. 
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holding at a fixed rate) to an under-raiyat, the lease is not opera- 
tive as a permanent lease between the raiyat and the under-raiyat. 
But as the tenancy of au under-raiyat may be created without a 
ewritten lease, the grantee in such a case is an under-raiyat wbo holds 
otherwise than under a written lease, agd his tenancy is liable to be 
terminated in the manner provided by section 49 (b) ; till the tenancy 
has been thus terminated, the grantor caunot treat him as a trespasser. 


II. Where the lease, purporting to be of a permanent character 
is granted by a person who on the face of the document professes 
to have a higher status than that of a raiyat (for example, that of a 
tenure-holder or a raiyat holding at a fixed rate), the grantee, when 
his title as permanent lessee is challenged by his grantor, may 
invoke the aid of the doctrine of estoppel and plead that the grantor 
cannot be permitted to prove the falsity of the recitals in the docu- 
ment (on the faith of which he took the lease) so as to enable him 
to derogate from his grant. 


IIT. Where the lease purporting to be of a permanent charac- 
ter is granted by a person who, on the face of the document, pro- 
fesses to have a higher status than that of a raiyat (for example, that 
of a tenure-holder or a raiyat holding at a fixed rate) and the grantee 
invokes the aid of the doctrine of estoppel in answer to a challenge 
of his title as permanent lessee by his grantor, it may be a matter 
for argument whether such plea may be defeated by the grantor on 
proof that they had conspired by false recitals to evade the provi- 
sions of the statute. . 

The case before us clearly falls within the first class. The 
lease, on the face of the document, is by a raiyat and is for an un- 
limited term. At this distance of time, no explanation is available 
aé to how, notwithstanding these recitals, it came to be registered in 
contravention of section 85 (2). The registration was clearly null 
and void and the document must be excluded from consideration, 
as if it had never been registered. The defendant, however, was 
not a trespasser; he was an under-raiyat who held otherwise than 
under a written lease. Huis tenancy was accordingly terminable in 
the manner provided by section 49 (b) and it has been legally 
terminated. Consequently, he had no right to remain on the land 
at the date of the institution of the suit. 

The result is that the appeal must be allowed, the decree of the 

Subordinate Judge set aside and that of the Court of first instance 
restored with costs in all the Courts. 


Fletoher, J.—1 agree. 
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- Chatterjea, J.—I agree. Ee gf 
Teunon, J.—I agree. 
Richardson, J.—I agree. |: 
A T. M. Appeal allowed. i 
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Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, Sir 
Ernest Edward Fletcher, Knight, Judge, Sir Nalini Ranjan 

: Catíerjea, Knight Judge, Mr. Justice Richardson 

- and Mr. Justice Ghosh. 


NILMANI KAR anpb-oTHERS, 


v, 
RAJA SATI PRASAD GARGA BAHADUR AND OTHERS.* 


Reni—Additional rent for increase of area~Bengal Tenancy Act, (VIII of 
1885), sec. 52(6) —ÀAt the lime the measurement on which the claim is based 
was made—P'resumplion— Statule, interpretation of—Court, duly of, in 
giving effect to language of statute. 

The expression ‘at the:time the measurement on which the claim is based was 
made, in section 52 sub-section 6 of the Bengal Tenancy Act, refers to the measure- 
ment’ upon which the area in excess or defect, as the case may be, is found out be- 
fore the institution of the suit; it does not refer to the measurement made at the 
time of the original settlement or the last preceding adjustment of rent: Khajeh 
Habibullah v. Umed Ali (1) over-ruled. 


Sub-section (6) of section 53 of the Bengal Tenancy Act, is applicable only 
when the claim for additional rent for reduction of rent is made on the basis of 
measurement. The party who seeks the benefit of the presumption under th is 
sub-section must base his claim on measurement. The presumption is not only 
rebuttable but is not obligatory on the Court. : : 


The rule of interpretation of ali statutes is that the grammatical and ordinary 
sense of the words is to be adhered to, unless that would lead to seme absur- 
dity or some repugnance or inconsistency in which case the grammatical and 
ordinary sense of the words may be modified so as to avoid that absurdity and 
inconsistency: Warburton v. Loveland (2). 


* Full Bench Reference No, 5 of 1920 in Appeal from Appellate Decree 
No. 1827 of 1919, against the decision of H. C, Maitland Esq., Additional Special 
Judge of Midnapore, dated the 11th April, 1919, affirming that of Babu Bhubanes- 
war Sanyal, Revenue officer, Midnapore, dated the 23rd May, 1918. 

(1) (1919) I. L. R. 47 Calc. 266; 31 C. L. J. 68. : 
(2) (1828) 1 Hudson & Brooke 623 (648), z ag g 
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Whether the statute codifies or amends the law, if its provisions are "expressed 
in clear and unambiguous terms, resort should not be had to the? pre-existing law, 
although such reforence may be useful and legitimate where the provisions are of 
doubtful import or are couched in ?language which had previously acquired a tech- 
nical meaning. 

Where the language is clear and explicit, the Court must give effect to It, 
whatever may be the consequences, for in that case the words of the statute speak 

the intention of the legislature: Warburton v. Loveland (1). 


Appeal by the Defendants (Tenants). 

Suit under section ros of the Bengal Tenancy Act for settle- 
ment of fair and equitable rent. 

The material facts are stated in the judgment of the Full Bench 
which also reproduces the Order of Reference4n the first five para- 
graphs. The reference was made by Mookerjee, A.C. J. and 
Fletcher, J. 


Babus Sarada Charan Maity and Apurba Charan Mookerjee for 
the Appellants. 

Dr. Dwarka Nath: Mitter, Babus Probodh Chandra Chatterjee, 
Satkaribati Roy and Pramatha Nath Banerjee for the Respondents. 


The judgments of the Court were as follows : 
C. A. Ve 


Mockerjee, A. C. J:—This reference has been made in con- 
nection with an appeal by the tenants defendants in a proceeding 
under section ros of the Bengal Tenancy Act for settlement of fair 
and equitable rent One of the questions in controversy was, 
whether the defendants paid a consolidated rent for the tenancy or 
whether they were liable to pay additional rent for increment of area 
as disclosed by recent survey over the area shown in the rent roll 
of the landlords. The Revenue Officer and the Special Judge 'an- 
swered this question in favour of the landlords. On second appeal 
to this Court, the decision of the Special Judge was assailed on the 
ground that his conclusion was based upon an erroneous construc- 
tion of Sub-gection (6) of section 52 of the Bengal Tenancy Act. 
That sub-section is in the following terms: 

"When in a suit under this section, the landlord or tenant 
proves that, at the time the measurement on which the claim is 
based was made, there existed, in respect of the estate or permanent 
tenure or part thereof in which the tenure or holding is situate, a 
practice of settlement being made after measurement of the land 


(1) (1831) 2 Dow & Cl. 480 (489). PEE 
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assessed with rent, it mgy be presumed that the area of the tenure 
or holding specified in any patta or kabuliat, or (where there is am 
entry of area in a counterfoil receipt corresponding to the entry in 
the rent roll) in any rent roll relating to it, has been entered in such e 
patta, kabuliat or rent roll after measurement," 


The appellants argued before the Division Bench that the ex- 
pression *' at the time the measurement on which the claim is based 
was made” in section 52 (6), signified “at the time when the ten- 
ancy in question originated,” and, in support of this position, relied 
upon the decision in Khajeh Habibullah v. Umed Ali (1), where it 
was ruled that the words mentioned did not refer to the measrement 
upon which the excess grea had been found out before the institu- 
tion of- the suit, The respondents submitted, on the other hand, 
that this was not the correct interpretation of the sub-section which, 
according to them, referred to the measurement by which the 
augmented area, for which additional rent was claimed, had been 
ascertained. The Division Bench was unable to accept the inter- 
pretation placed upon section 52 (6) in the case of Khajeh Habi- 
bullak v Umed Ali (1), and accordingly referred the following ques- 
tion to a Full Bench for decision. 


* Does the expression “at the time the measurement on which 
the claim is based was made" in section $2 (6) refer to the measure- 
ment upon which the excess area is found out before the institution 
of the suit, or does it, as ruledin Khajeh Habibullah v. Umed Ali (1), 
refer tothe measurement made at the time of the original settle- 
ment." 


As the question arose in an Appeal from Appellate Decree, the 
whole appeal has been, under the Rules of the Court, referred to 
the Full Bench for decision. 


The appellants have contended before this Bench, that to deter- 
mine the meaning of the expression “ at the time the measurement 
on which the claim is based was made,” we should first ascertain 
what difficulties had been created by the law asit stood before 
section 52 was amended by the insertion of sub-section (6) therein, 
and then interpret the phrase on the assumption that the legislature 
intended to remedy what might have been considered as the unde- 
sirable result of the section in its original form. The respondents 
have argued that this is not the correct method of interpretation of 
a statutory provision framed in unambiguous language, and they 


(1) (1919) I. L. R. 47 Calc, 266; 31.C. L. J. 68. 
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395 
have placed reliance upon the following passage from the judgment Civi. 
of Lord Herschell in Bank of England v. Vagliano Bros. (1). - 1920. 
* 'Thé proper course is in the first instance to examine the lan- Nilgani 
guage of the statute and to ask what is its natural meaning, uninflu- mo 
enced by any considerations derived from the previous state of the eee 


law, and.not to start with inquiring how the law previously stood, Mocs Hehe A. Gg 

and then, assuming that it was -probably: intended to leave it unal- 
` tered, to see if the words of the enactment will bear an interpreta-- 
tion in conformity with this view. If-a statute, intended to embody 
in a code-a. particular branch of the law, is to be treated in this 
fashion, it appears to me that its utility will-be almost entirely des- 
troyed, and the very object with which it was enacted will be frus- 
' trated. The purpose of such a statute surely was that on any point 

specifically dealt with by it, the law should be ascertained by inter- 
preting the language used, instead of, as before, by roaming over a 
vast number of authorities in’ order to discover what the law was, 
extracting it by a minute critical examination of the prior decisions, 
dependent upon a knowledge of the exact effect even of an obsolete 
proceeding such.as a demurrer to evidence. I am of course 
far from asserting that resort may never be hadto the previous 
state of the law for the purpose of aiding in the construction of 
the provisions of the code. If, for example, a provision be of 
doubtful import, such resort would be perfectly legitimate. Or, 
again, if in ‘in a code of the law of negotiable instruments, 
words be found which have previously acquired a technical meaning, 
or been used in a sense other than their ordinary one, in relation to 
such instruments, the same interpretation might well be'put upon 
them in the code. Igivethese as examples merely ; they, of course, 
do not exhaust the category. What, however, Iam venturing to 
insist upon is, that the first step taken should beto interpret the 
language of the statute, and that an appeal to earlier decisions can 
only be justified-on some special ground." 

Our attention has also been drawn to the judgment of the Judi- 
cial Committee in Warendra-Nath v. Kamalbasini (2); where Lord 
Macnaghten quoted with approval the observations of Lord Hers- 
chell we have just set out. But, it has been maintained on behalf 
of the appellants that this principle of construction is restrictéd in 
its application only to codifying statutes and does not extend to 
amending statutes. There is clearly no. solid foundation for this 
distinction, In the case of a. .codifying iain there máy some 

(1) (1891) App: Cas. 107 (144). 
(2) (1896) L. R. 23 L A. 18; L L. R. 23 Calc. $65. 
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times bea presumption that a particular provision was inténded to be 


a statement of the existing law rather than a substituted enactment 
and from this point of view an enquiry into the pre-existing law may 


conceivably be useful where the language of ‘the codifying statute is^ 


open to doubt. In the case of an amending statute, on the other 
hand, the manifest intention is to alter the pre-existing law, and spe- 
culation that the law'was intended to be altered only in a. certain 


respect or to.a particular extent, must usually rest on a slender: 


basis; and we do not read the observations of Lord Halsbury on’ 
amending statutes in .East;man Co. v. Comptroller of Patents (1), 
as justifying an historical enquiry into the previous state of the law 


even when the language used in the amending statute is free from - 


ambiguity and uncertainty. On the other hand, in a case of real 


doubt, the test formulated by Lord Coke would be appropriate :- 


(1) what was the law before the Act was passed ; (2) what was the 
mischief or defect for which the law had not provided (3) what re- 
medy Parliament has appointed ; (4) and the reason of the remedy ; 
Heydon's Case (2); Marshalsea Case (3). Reference may also be 


made in this connection to the judgment of Sankey Tin 4. G. vs 


Brown (4), where reliance is placed upon the observations in Szard- 
ling v. Morgan (5) ; Hiydons Case (2) and Hawkins v. Gather 
cole (6). The true rule of interpretation of all statutes is that 
stated by Burton Jin Warburten v. Loveland (7) and adopted by 
Lord Wensleydale in Grey v. Pearson (8), namely,- that the gram- 
matical and ordinary sense of the words is to be adhered to, 
unless that would lead to.some absurdity or some repugnance or 


inconsistency in which case the grammatical and ordinary: sense of. 


the words may be modified so as to avoid that absurdity and incon- 
sistency. Once we depart from this canon of construction, which 
has been repeatedly affirmed, for instance, by Lord Wensleydale 
himself in ZheHusson v. Rendlesham (9), by Lord Selborne and by’ 
Lord Blackourn in Caledonian Ry. Co. v. North British Ry. Co. (io) 
by Lord Fitzgerald in Bradlaugh v, Clarke (11) and by Lord Bram- 
well in Hill v. East and West India Dock Co. (ta), we are launched, 
as Lord Cranworth said in Gundry v. Pinmger (13), into a sea of 


(1) (1898) App. Cas. 571 (575). (a) (1584) 3 Coke 7 A. : 
(3) (1613) 10 Coke 686 (73a). (4) (1920) 1 K. B. 773 (791). T 
(5) (1558) Plowden 199. _ (6) (1855) 6 DeG.M.& Gr — 
(7) (1828) 1 Hud & Bro. 623 (648). (8) (1857) 6 H. Ly C. 61 (106). 


to) (1859) 7 H. L. C. 429 (519) 

(10, (1881) 6 App. Cas. 114 (121, 131). a 
(11) (1883) 8 App. Cas. 354 (384). (12) (1884) 9 App. Cas. 448 (464). 
(13) (1852) 1 DeG, M,-& G. 503 (s05). P ium. Qm 
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difficulties which it is difficult to fathom. Consequently, whether 
the statute codifies or amends the law, if its provisions are expressed 
in clear and unambiguous terms, resort should not be had to the 
e pre-existing law, although such reference may be useful and legiti- 
mate where the provisions are of doubtful import or are couched in 
language which had previously acquired a technical meaning; for, 
as Lord Watson said in Robinson v. Canadian Pacific Ry. Co. (1) 
an appeal to earlier law and decisions for the purpose of interpret- 
ing a statute can only be justified upon some such special ground, 
Now, in the case before us, the expression “at the time the 
measurement on which the claim is based was made” obviously 
refers only to one measurement, though, no doubt a comparison of 
the measurements on two occasions is, as cofitended by the appel- 
lants, necessary to determine whether the claim is or is not well- 
founded. The one measurement mentioned is the measurement 
whereon the claim is made to rest, that is, the measurement which 
immediately precedes the claim put forward, and is made the basis 
thereof. If we leave out of consideration a measurement made by 
a public authority, for instance, a measurement in connection with 
settlement operations (which may be availed of by the landlord and 
the tenant alike), it is clear that the claim, and consequently the 
measurement, may, under proper conditions, be made either by the 
landlord or the tenant,—by the fcrmer, if he puts forward a claim 
for additional rent, by the latter if he advances a claim for reduc- 
tion of rent. Sub-section (6) is, by its very terms, applicable only 
when the claim for additional rent or for reduction of rent is made 
on the basis of measurement. This does not imply thata claim of 
either description may not be made under section 52 (1) without 
measurement ; but it is essential that the party who seeks the 
benefit of the presumption mentioned in sub-section (6) must base 
his claim on measurement. The appellants have urged, however, 
that although the plain grammatical sense of the words may tend to 
negative their contention, still we should adopt a forced interpreta- 
tion, not justified by the natural meaning of the clear and explicit 
words employed by the legislature, so as to avoid what has been 
described as disastrous consequences to the tenant, The interpre- 
tation which we are pressed to accept is that "the measurement on 
which the claim is based" is identical with "the measurement made 
on the occasion of the last preceding settlement or adjustment of 
rent” In our opinion, there are weighty reasons against the 
acceptance of this consiruction. In the first piach, this F interpreta 
(1) (1892) App. Cas, 481 (487). 
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Civi. tion cannot be reconciled with the normal meaning of.the words. 
1920, used by the framers of the statute. Ia the second place, there is no 
Ninani reason to apprehend a special benefit to the landlord and exception- 
v al hardshi A n 
bia PN ardship on the tenant, for the sub-section may be utilised by e 


either the landlord or the tenant as occasion may arise. In the 
third place, the presumption is not only rebuttable but is also not 
obligatory on the Court. There is thus no substantial reason in 
the present case to depart from the rule enunciated. by Tindal C. J., 
in Warburton v. Loveland (1), namely, that "where the language is 
clear and explicit, we must give effect to it, whatever may .be the 
consequences, for in that case the words: of the statute speak the 
intention of the legislature" ; we need not speculate whether. we 
shall fulfil the intention*of the legislature, for we must intend the 
legislature to have meant what they have actually expressed. In 
the words of Coleridge, J. in Pocock v. Pickbring (2), once we have 
ascertained the mind of the legislature as expressed in the words 
used, "nothing is more dangerous than to flinch from that conclu- 
sion; because we think the enactment is less wise or efficacious than 
it might have been made or even wholly fails of its object ; perhaps 
the most efficacious mode of procuring good laws, certainly the only 
one allowable to a Court of Justice, is to act fully up to the 
spirit and language of bad ones and to let their inconvenience be 
fully felt by giving them their, full efect” The observations of 
Lord Campbell, C. J., in Æ. v. Sken (3), point in the same direc- 
tion : ^ 

* Where, by the use of clear and unequivocal ‘abies Pee 
only of one construction, anything is enacted by the legislature, we 
must enforce it, although, in our own opinion, it may be absurd or, 
mischievous. But if the language employed admit of two construc- 
tions, and according to one of them the enactment would be absurd 
and mischievous, and according to the other it would be reasonable 
and wholesome, we surely ought to put the latter construction upon 
it as that whicb the legislature intended." 

To the same effect is the emphatic pronouncement by Lord 
Brougham in Crawford v. Spooner (4). 
. “The construction of the Act must be taken from the bare 
words of the Act. We cannot fish out what possibly may have been 
the intention of the Legislature; we cannot aid the Legislature's 


Mookerjee, A. C. F. 


' (1) (1831) 2 Dow. & Cl. 480 (489). . 

(2) (1852) 18 Q. B. 789 (797) < : ; : 
(3) (1859) Bell. C. C. 97-5 28 L. J. (M. €)9 (94). ' 
(4) (1846) 4 M. I. A. 179 (187) ; 6 Moo, P. C. 1 (9). , 


Vou. XXXII.] HIGH COURT. 


defective phrasing of the Statute; we cannot add, amend, and, 
by construction, make up deficiencies which are left there. If the 
Legislature did intend that which it has not expressed clearly, much 
more if the Legislature intended something very different, if the 


Legislature intended something pretty nearly the opposite of what 


is said, it is not for Judges to invent something which they do not 
meet with in the words of the text (adding their construction of the 
text always, of course, by the context) it is not for them so to 
supply a meaning, for in reality, it would be supplying it; the true 
way in these cases is, to take the words as the Legislature have 
given them, and to take the meaning which the words given natur- 
ally imply, unless where the construction of those words is, either 
by the preamble or by the context of the words in question, con- 
trolled or altered ; and, therefore, if any other meaning was intend- 
ed than that which the words purport plainly to import, then let 
another Act supply that meaning, and supply the defect in tha 
previous Act." 

Besides these considerations, there are two other points which 
deserve notice. The appellants have argued that, in the view we 
take, the Court may raise a two-fold presumption, because from the 
existence of a practice of measurement in recent times, the Court 
may presume backwards that a practice of measurement existed in 
former times and further that the practice was followed in the case 
of the particular tenancy concerned. There is, in our opinion, no 
objection on principle to such a two-fold presumption. Indeed, 
another instance of a rebuttable double presumption (which is not 
merely optional with but is obligatory on the Court) is embodied 
in section 5o of the Bengal Tenancy Act. "That section provides 
that upon proof of payment of rent at a uniform rate for twenty 
years, the Court shall presume, not merely that the rent has been 
paid at a uniform rate during the whole period of the subsistence of 
the tenancy, but also that the tenancy itself was in existence at the 
time of the Permanent Settlement; in other words, the uniformity 
of rent is presumed backwards and, further, from existence for 
twenty years, existence in 1793 is presumed. The presumption 
embodied in section 50 thus clearly militates against the theory that 
there cannot be a double presumption. On the other hand, if the 
view urged by the appellants were adopted, sub-section (6) would be 
superfluous. The appellants cuntend that the intention of the legis- 
lature was to authorise the Court, upon proof of the existence of the 
practice of measurement at the date of the inception of the tenancy 
or the last adjustment of the rent, to presume that the practice was 
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followed in the case of the disputed tenancy. This presumption 
however, the Court would’ bè competent to raise, independently of 
‘ection $2, sub-section (5), by an application of section 114 of the 
Iudian Evidence Act, illustration (f) whereof lays down that the 
‘Court may presüme that the common course of business has been * 
followed in particular cases. > On the other hand, there is some 
force in ‘the contention of the respondents that if the interpretation 
‘suggested by the appellants were adopted, sub-section (6) might be 
practically nullified. The real difficulty in this class of cases is to 
adduce evidence of the date of the inception of the tenancy or the 
last- adjustment of the rent ; and according to the construction put 
forward by the appellants, unless such date was accurateiy deter- 
mined, no question could possibly arise, as to the existence of 
‘practice of measurement at that period possibly a very remote 
period in the'case of tenancies whose origin is lost in obscurity. 
"Further, if the question of hardship can be taken into account by 
the Court, it is by no ineans certain that, when the occasion arises, 
it may not be far more difficult for the tenant than for the landlord 
to prove the history óf the tenancy or the existence of a practice of 
"Heasurement on the estate ŝọ as to enable him to take advantage 
of the presumption mentioned in sub-section (6). From whatever 
“point of view, we may thus approach the consideration of the ques- 


‘tion, there is no escape from the conclusion that this is pre-eminent- 


‘ly a case where we should, intérpret the clear and unambiguods 
‘language - of the statute in its ordinary sense ; it is by no means 
‘conclusively provéd that the interpretation leads to ‘such “ manifest,” 
* palpable,” “evident,” u absúrdity,” " repugnance,” “contradiction,” 
incongruity,” “inconsistency,” “i inconvenience,” “ hardship,” 
** mischief” or “ injustice," as to justify an attempt by the Court to 
have recourse to surmises about the intentions of the legislature and 
‘not to'abide by the grammatical and ordinary sense, the simple and 
literal interpretation of the words used by them. We may usefully 
Yecall in this connection the Shy observations of Jervis, C.J. in 
Abley v. Dale (1). 


Um ‘If the precise words used are plaia and unambiguous, i in our 
judgment, we are bound to construe them in their ordinary sense, 
leven though it do lead, in our view of the case, to an absurdity or 
manifest injustice, Words may be modified or varied where their 
import is doubtful or obscure. But we assume the functions of 
legislators when we, depart from the ordinary meaning of the preciae 


*-) (1851) 11 C. B. 378(391). 7 


a ^ fois 
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words used, merely because we see, or fancy we see, an absurdity 


or manifest injustice from an adherence to their literal meaning.” 

"We must consequently answer the question referred to the Full 
Bench in the following terms: 

The expression “at the time the measurement on which the 
claim is based was made " in section 52 (6) of the Bengal Tenancy | 
Act refers to the measurement upon which the area in excess or 
defect, as the case may be, is found out before the institution of 
the suit ; it does not, as ruled in Khajek Habibullah v. Umed Ali(1) 


refer to the measurement made at the time of the original settlement . 


or the last preceding adjustment of rent.” 


Although, according to the Rules of,Court, the whole appeal 


has been referred to the Full Bencb, the case will be returned, by 
consent of parties, to the Division Bench for final disposal, as the 
appeal involves other questions which arise in several connected 
appeals and these may be conveniently heard together. The costs 
of this reference will be in the discretion of the Division Bench. 


` Fletcher, J.—I agree with the Chief Justice, 

N. R. Chatterjea, J.—I agree. I wish to add only a fewwords. 
Sub-section (1) (a) of section 52 of the Bengal Tenancy Act lays 
down that a “tenant shall be liable to pay additional rent for all 
land proved by measurement to be in excess of the area for which 
rent has been previously paid by him.” The excess area is no 
doubt to be found out by measurement, but such measurement by 


itself cannot show the excess area unless the original area is found, | 


The landlord therefore has to prove two measurements, one made at 
the time of the original settlement, and the other which may be 
called the re-measurement (with the same standard) made for ascer- 
taining the excess area. The question is which of -the two measure- 
ments is referred to in sub-section (6) of section 52. 

Sub-section (6) was not part of the section as originally framed ; 
it was added to the section by Bengal Act I of 1907, and it is con: 
tended before us on bebalf of the appellants that we ought to see 
what the law was before, what difficulties were created by the sec- 
tion as it originally stood, and the remedy which it was the object 
of the amendment to provide for. On.the other hand, the learned 
pleader for the respondent contends that we should examine the 
language of the statute we have to considet, uninfluenced by any 
considerations derived from the previous state of the law, and not to 
start with inquiring how the law previously stood, and reliance is 
placed on the judgment of Lord Herschell in Bank of England v. 

(1) (1919) I. L. R. 47 Calc. 266 ; 31 C. L. J. 68. 
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Narendranath v, Kamalbashini (a). 


There is no doubt that where the language is plain and mat 


guous, the law should be ascertained by interpreting the language.- 
used, though as pointed out by Lord Herschell in the case cited ' - 
above, resort may be had to the previous state of. the law for the.. . 
purpose of aiding in the construction of the Code, where a provision .. ` 

is of doubtful import. In Zastman's Photographic materials Co, v. . - 


Comptroller General of Patents Designs and Trade Marks (3) where 


2 
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Vagliano Bros. (x) and the judgment of the Judicial Committee jn 


the question related to the construction of gection 64 ‘sub-section r.: ^ 


of the Patents Designs and Trade Marks Act 1883 as amended by 
section ro sub-section r of the Act of 1888, Halsbury L. C. observ- 


ed: ‘I think it desirable.*....to say something as to what sources of - 


construction we are entitled to appeal to in order to construe a statute... 
Among the things which have passed into canons of construction. 


recorded in Heydon’s Case,(4) we are to see what was the law befora ie : 
the Act was passed, and what was the mischief or defect for which, . 


the law had not provided, what remedy Parliament appointed, and. 
the reason of the remedy.. Now thelaw before the Act nowin 
question was pace was one which had given rise to considerable. 


litigation......," and after referring to the remarks of Turner L. J. in ` 


Hawkins v. Gathercole (5) that the Judges have collected the inten-: 


tion ‘‘ Sometimes by considering the cause and necessity of making - 


the Act, and quoting with approval the remarks of Lord Blackburn 
in the case of River Wear Commissioners v, Adamson (5), viz, “in 
all cases the object is to be what is the intention expressed by the 


words used. But from the imperfection of language. it is impossible, - 
to know what that intention is without enquiring further and seeing: . 


+ 


what the circumstances were with references to which the words were: . 


used and what was the object appearing from those circumstances: 
which the person using them had in view” observed :—'*to cons- 
true the statute now in question, it is not only legitimate but highly 
convenient to refer both to the former Act and to the ascertained 
evils to which the former Act had given rise, and to the later Act. 
which provided the remedy," : 
This case is later than those cited on behalf of the respondents, g 
It does not appear however that Lord Halsbury enunciated any 
principles at variance with those laid down in the cases: cited on 
behalf of the respondents or that they were intended to be applicable 
(1) (1891) App. Cass 107 (144). (2) (1896) L. R. 23 1. A. 18; L L. R. 
23 Calc. 563. 
(4) (1584) 3 Coke. 78. — 
(6). (1877) 2 App. Cas. 743 (763) 


(8) (1898) A. C. 571 (575-) 
i9 (1855) 6 Deg. M. & G. 1 (21). 
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even if the language of.the amending Act is free from. ambiguity. 
The question therefore is whether the words “the measurement on 
which the claim is based was made” are plain and unambiguous. 
As the landlord has to prove two measurements, the words were 
considered as ambiguous in the case of XAajekh Habibulla v, Umed 
Ali (1) to the decision of which I was a party ; and if they are am- 
biguous, there is much to be said in favour of the contention raised 
on behalf of the appellant. But upon further consideration I agree 
in holding that the claim is based upon the measurement by which 
the excess area is found out, and that being so, it is not open to us 
to go behind the language of the section. 

. I do not agree with the contentions raised on behalf of the res- 
pondents viz., that there is no real bardship because the Court only 
may presume, or that the presumption is a rebuttable one. Where 
no evidence is adduced on either side, the Court naturally would: 
resort to the presumption, and if the landlord cannot prove the 
measurement and has to ask the Court to raise a presumption from 


a recent practice of settlement being made after measurement, it - 


would be impossible for the tenant to rebut such a presumption re- 
lating to a matter which might have happened generations ago. It 
is true that the tenant in a claim for reduction of rent may also ask! 
the Court to draw the presumption from such practice of measure- 
ment, but cases of claim for reduction by tenants are rare in Com- 
parison with cases by landlords for additional rent for excess area. 
As for the contention, that the Court can independently of the. 
provisions of sub-section 6 of section 52 of the Bengal Tenancy Act 
raise tha presumption, from the existence of a general practice of 
measurement, that the practice was followed in the particular case 
under the provisions of section 114 illustration (t) of the Evidence 
Act, I entertain doubts upon the point | having regard to ‘what this 
Court has laid down in many cases as to what the landlord has to` 
prove in each case. 
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It is unnecessary however to discuss these matters further, be«. ` 


cause although the provisions of sub-section (6) of section s2 of the 
Bengal Tenancy Act, may cause bardship upon the tenant, we are 
bound to give effect to the language of the sub-section, 
Richardson, J.—1 agree with the Chief Justice, 
-Ghosh, J.—I agree with the Chief Justice, 
A. T, M. Case remitted to Division Bench, 
(1) (r919) 1. L. R. 47 Calc. 266; 31 C.-L. J. 68° ^, ^ 7 i 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, 
Sir Ernest Edward Fletcher, Knight, Judge; and 
Mr. Justice Richardson. 


SRIMATI ANILBALA CHAUDHURANI 
v. 
DHIRENDRA NATH SAHA CHAUDHURI AND ANOTHER. 


Lunatic—Indian Lunacy Act (JV of 1912), Secs. 37, 38, 62—' Reside '—' Rest, 

_ dence?— Person, if can have two residences —Domicile—Inquisition —Suris- 

diction of High Court ayd District Court—Insane person—English law, as 
to authority to direct inquisition—Chancery Court, 


Where an alleged lunatic had: two places of residence, one in Calcutta, where 
he used to live nine or ten months on an average every year, and the other in 
Pabna: 


Held, that he was subject to tbe jurisdiction of the High Court undor 
section 38 of the Indian Lunacy Act, 1912 and he did not cease to be subject to 
this Jurisdiction by his residence in Pabna in 1917. Consequently, the District 
Court at Pabna had no jurisdiction under section 62 to entertain the proceedings, 
for judicial inquisition as to his alleged lunacy. 


The term “ residence " is an elastic word, of which an exhaustive definition 
cannot be given; it is differently construed according to the purpose for which 
enquiry is made into the meaning of the term ; the sense in which it should be 
used is controlled by reference to the object: Mahomed Shuffli v. Laldin (1) and 


Shri Gosvami v. Shri Govardhan (2). 


The term “ residence” is equivalent to * the abiding or dwelling in a place 
for some continuance of time" and to constitute a residence, there must be a7 
settled fixed abode or intention to remain permanently, at least for a tiae, for 
business or other purposes. 

The term “ residence " may be used in two senses, the one denoting the pere 
sonal habitual habitation, the other the constructive, technical and legal habita- 
ton. When a person hasa fixed abode where he dwells with his family, the 
places of his personal and legal residence are the same. When, on the other 
hand, a person has no permanent habitation or family, but dwells in different 
places.as he happens to find employment, he must be considered as residing where 
he actually or personally resides. But some individuals have permanent habita» 
tions, where their families constantly dwell, yet they pass a great portion of 

* Letters Patent Appeal No. 1 of 1920 from the judgments of Mr. Justice 
Téunon and Mr. Justice Beachcroft, dated the 2sth February, 1920, who were 
equally divided in opinion, in Appeal from Original Order No. 139 of 1919, 
against the decision of M. C. Ghosh Esq., District Judge of Pabna, dated the ist 
May, 1919. 

(1) (1878) 1. L. R. 3 Bom. 227. 

(2) (1890) I. L. R. 14 Bom. 541 (347) 
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their time in other places, such persons have a legal residence with their 
familles, and a personal residence in the other places, and the word *' reside ” 
may, with respect to such persons, be used in relation to either their personal or 
their legal residence. From this point of view, one may have two places of resi- 
edence, in one of which he resides during cne portion of the year, in the other 
during the remalning portion ; what may be said to be the place of personal resi- 
dence during one portion of the year thus becomes place of legal residence during 
the remainder of the year and vice versa ı Walcot v. Batfield (1) Generally, if a 
person has two or three establishments, every one of them may be called his resi- 
dence, and not less so because he may not go there for some time. If he keeps 
an establishment in it, the place is still his residence, and;thus he may be said to 
‘have his residence in two or three different countries. The ‘question is entirely 
distinct from that of domicile which is often wholly independent of actual reai- 
dence t Js re Moir (2) and In re Wright (3). 


In the case of, lunatics, residence does not impor? intelligent residence but 
bodily residence : Parish Council v. Local Government (4). 


^ The right of the Court to learn judicially whether a person is or is not of 


unsound mind is inferred from the right of his care and custody, provided he is 
insane. 


In England, the custody and control of the persons of insane and idiots was 
vested in the King as parens patria ; consequently the authority to direct an 
inquisition to be taken was also his, but was delegated to the Chancellor ss the 
vpersonsl representative of the Crown by means of an official instrument called the 
“ Sign manual ^ and was exercised by the Court of Chancery: Exp. Grimstone 
(5) and other cases. The jurisdiction in lunacy originally was thus in theory dis- 
tinct from the general chancery jurisdiction under the great‘seal ; but once the fact 
of insanity had been adjudged in any particular case, a further jurisdiction then 
arose in the Court of Chancery to supervise and control the official conduct of the 
committee appointed to look after the person and property of the individual who 
had been adjudged as a lunatic. Consequently, the essential nature of the proceed. 
ing is that the authority vested in the Court is exercised in the first instance over 
the person of the individual concerned. Such authority over the person may, 
unless otherwise directed by statute, be ordinarily exercised in the case of residents 
within the local limits of the jurisdiction of the Court. It may also be exercised 
over non-residents, if there is statutory provision to that effect. 


A person subject to the jurisdiction of the High Court for purposes of judicial 
inquisition as to alleged lunacy, may not be within the local limits of the jurisdic. 
tion of the Court and may be within the local jurisdiction of a District Court. 


Before a District Court can institute inquisition as to a person possessed of 
property and alleged to be a lunatic, it must be established, not merely that such 
person is residing within the jurisdiction of that Court, but also that he is not 
subject to the jurisdiction of any of the High Courts m:ntloned in section 37 of 
the Indian Lunacy Act, 1912. 


(1) (1854) Kay 534; 101 R, R. 719. 
(2) (1884) 25 Ch. D. 605. (3) (1907) 1 Ch. 231. 
(4) (1915) A. C. 717. (s) (1772) Ambler 706. 
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Civit, ,  Inacase where an alleged lunatic is subject to the jurisdiction of a High Court 
71920. under section 37 of the Indian Lunacy Act, 1912, the District Court has no juris- 
_ “diction under section 62, even though the person may reside within the local limits 
Anilbala “of the jurisdiction of the District Court. 
. z . 
Dhirendra, The jurisdiction of the High Court and the District Conrt are not concurrent ; 


but the jurisdiction of the High Court excludes that of the District Conft; on the 
other hand, if the alleged lunatic resides in two districts, the jurisdictions of the 
two Courts are concurrent and not mutually exclusive. 
Section 38 of the Indian Lunacy Act, 1912, does not define the test to be ap- 
. plied to determine -whether a person is or is not subject to tho jurisdiction of the 
High Court for the purpose of judicial inquisition as to lunacy. D 
The expression “ to resides ” signifies “to dwell permanently or for a consider- 
able time ?' “ to have a settled abode for a time, “ to abide continuously, “ to 
-have one’s domicile or hofte, “ to remain for a long time "'. 


Appeal by the Petitioner. 


Proceeding for judicial inquisition as to the alleged lunacy of the 
pétitioner’s husband. The District Court held that it had no juris- 
diction under section 62 to direct an inquisition, On appeal under 

, section 83 of the Indian Lunacy Act, 1912, Mr, Justice Teunon and 
.Mr. Justice Beachcroft were equally divided in opinion, . the former 
: agreed with the lower court, while the latter was: for decreeing the 
appeal Their judgments were as follows : 


February, 25. , — Teunon, J.—This appeal arises out of an application made 
S under section 62 of the Indian Lunacy Act, rgra, tothe District 
.Judge of Pabna. 

The jurisdiction of the High Court (vide sections 37 and 62 of 
the Act) excludes the jurisdiction of the District Court and the ques- 
tion in the appeal, as in thé Court of First Instance, is whether the 

` person alleged to be a lunatic one Dhirendra Nath Saha -Choudhuri 

is a person subject to the jurisdiction of the High Court of Calcutta 
and, therefore, not subject to the jurisdiction of the District Court 
of Pabna. 


‘The ancestors of the respondents Dhirendra were residents of 
Parsadanga in the District of Pabna. There was a separation iu 
"1900 and at the partition which then took place, Gobinda the grand 
father of the respondents Dhirendra and his brother Surendra took t 
no share in the family dwelling-house, though he reserved for him- 
‘self what is described as an a/AcAa/a of three rooms (a record room 
and two office rooms) for the purposes of an office or cuschery. 
Gobinda then removed to his house at Hatkhola in Calcutta, carried 
on business and‘ acquired much property there. He died there 
without returning to Parsadanga or Pabna in the year 1913.- This 


“e 
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for the last 13 years of his life Gobinda was a permanent resident of 
Calcutta. His son Harendra the father of the respondents died 
there and his grandsons the respondents lived with him in Calcutta 
till his own death in 1913. f 

The petitioner in the case is Anilabala, the wife of Dhirendra. 
She is the daughter of.a medical practitioner living in the Town of 
Pabna. She was married to the respondent Dhirendra some time 
in or about the year 1909. The marriage took place in Calcutta 


` and she lived with Dhirendra in the family house in Calcutta 


until in March 1917, she took him away with her to her father's 
house in Pabna. Thence sometime in the end of May or beginn- 


` ing of June he was removed by his brother Surendra first to 


Surendra's dasa or lodging in Pabna and thence to the cutchery at 
Parsadanga where he was on the r4th August, when the appli- 
cation out of which this appeal arises was made. On the following 
day he was removed or taken to Calcutta by his brother's officers. 

The appellant's contention is that the residence of the alleged 
lunatic from some date in March to the 14th August, first under the 
care or custody of his wife at Pabna, and then in the custody of his 
brother Surendra first at Pabna and then for some 35 days at Parsa- 
danga is sufficient to give the District Court jurisdiction. 


On the other hand itis clear that since 17900 his home and 
business have been in Calcutta, tbat when He and his brother go to 


their cutchery at Parsadanga to look after their properties there, as 


they (or more particularly the brother) have apparently been in the 
habit of doing oncea year, they leave their wives, families and 
.household servants in the Calcutta house. In fact in the dasa or 
lodging in Pabna and in their two office rooms in Parsadanga there 


„is no place for their women and children. On these facts it is clear 


that the respondent Dhirendra is ordinarily resident in the Town of 
Calcutta. 

It may be taken as now settled law (and I do not think it neceg- 
sary. for the purpose of this case to enter into any elaborate exami- 
nation of the Letters Patent of this Court or the Charter of the 
Supreme Court) that the original jurisdiction of this Court and of 
the Supreme Court and. the jurisdiction over infants and lunatics 
.extends and extended to all persons (European and Indian) resident 
in Calcutta and to all British-born subjects throughout the Presi- 


, dency. Now on the case for the petitioner her husband is incapable 


of managing himself and his. affairs. His removal from Calcutta to 


-her father's house was clearly her doing for purposes of her own and 
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the subsequent removal from her care or custody to the lodgings in 
Pabna and to the office rooms at Parsadanga was similarly the bro- 
ther’s doing and for his purposes, 


Such a removal in my opinion is not sufficient to oust the juris- i 
diction of the High Court ‘of Calcutta over this ‘inhabitant of 
Calcutta’ where he has his home, his place of business, his family 
and his servants. 


In my opinion, therefore, the present proceedings should have 
been taken in. Calcutta on the: Original Side of this Court and I 
should, therefore, dismiss this appeal. 


Beachcroft, J.—An application was made by the oai to 
the District Judge of Pabna to declare her husband Dhirendra Nath 
Saha Choudhuri to be of unsound mind and to appoint her guar- 
dian of his person and property. The learned Judge has found 
that the ancestral home of the Choudhuris is at Parsadanga in the 
District of Pabna, that-they are known as the Saha Choudhuris of 
Parsadanga and have always liked to describe themselves as such, 
that in deeds and solemn documents they have always described 
their residence as Parsadanga and that even in papers filed after the 
application made to himthey have described themselves as men of 
Parsadanga. He has further found that for some years Dhirendra 
has lived g or 10 months every year in Calcutta, where he and his 
brother have a house, and 2 or 3 months at Pabna and Parsadanga. 
He has also found that in March 1917, the appellant took her hus- 
band to Paona and he wasin that district till the x4th August, 
1917, on which date the application was made. Immediately after- 
wards Dhirendra’s brother took him away to Calcutta. None of 
these findings has been questioned. The learmed Judge has dis- 
missed the application on the ground that under section 62 of the 


“Indian Lunacy Act (IV of r912) he has no jurisdiction to deal with 


it, being of opinion that the High Court alone has jurisdiction as 


“the alleged lunatic “dwells mainly in Calcutta subject to the juris- 
‘diction of the High Court,” and that under the section quoted there 


cannot be concurrent jurisdiction. 
Now on the findings of the learned Judge it is clear that fora 


. part of the year Dhirendra may be said to be ordinarily resident in 


Pabna. Itisalso clear from the wording of section 62 that resi- 


“dence of the most temporary character in a particular district is 


sufficient to givea District Judge jurisdiction provided that the 


' alleged lunatic is not subject to the jurisdiction of _the High Court. 
` The decision of the appeal then turns on the question whether at 
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the time of the application Dhirendra was subject to the jurisdiction 
of this Court. 


In support of the learned Judge’s order itis argued not only 
*that the High Court has jurisdiction over the alleged lunatic 
throughout the year, because it admittedly has so for a part of the 
year, but that under Clause r7 of the Letters Patent this Court has 
jurisdiction over the alleged lunatic irrespective of the fact that he 
lives in Calcutta for part of the year. The latter argument raises a 
question of very great difficulty and it is obvious that if it is upheld, 
it is sufficient not only to make the first argument unnecessary, but 
the further effect will follow that no District Court in Bengal, Behar 
and Orissa has or ever bad, any jurisdiction to take proceedings in 
case of alleged lunacy. s 


Clause 17 of the Letters Patent runs: “And we do further 
ordain, that the said High Court of Judicature at Fort William in 
Bengal shall have the like power and authority with respect to the 
persons and estates of infants, idiots, and lunatics within the Bengal 
Division of the Presidency of Fort William as that which was vested 
in the said High Court immediately before the publication of these 
presents.” This gives the Court the same power within the Bengal 
Division of the Presidency of Fort William as were given by Clause 
16 of the Letters Patent of 1862 to the Court “ whether within or 
without” that area, and to see what those powers were, we have to 
refer back to the Charter of the Supreme Court. 


Section 25 of the supreme Court Charter is as follows: “And 
we do hereby authorize and empower the said Supreme Court of 
Judicature at Fort William in Bengal, to appoint guardians and 
keepers for infants, and their estates, according to the order and 
course observed in that part of Great Britain called England, and 
also guardians and keepers of the persons and estates of natural 
fools, and of such as are, or shall be, deprived of their understand- 
ing or reason, by the act of God, so as to be unable to govern them- 
selves and their estates, which we hereby authorize and empower 
the said Supreme Court of Judicature at Fort William in Bengal, to 
enquire, hear, and determine by inspection of the person, or by 
such other ways and means by which the truth may best be dis- 
covered and known.” The Clause is framed in the widest terms. 
It is admitted on all hands that the Supreme Court had jurisdic- 
tion in the case of European British subjects throughout the Bengal 
Presidency; the question is whether the jurisdiction extended to 
he case of natives of this country living outside tha limits of tha 
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ordinary Original Civil Jurisdiction of the Court, in other words, 
roughly speaking, of the Town of Calcutta. 

It will be convenient before examining the Charter itself to sea 
whether aoy light is thrown on the question either by subsequent 
legislation or by judicial decisions. : - 

In 1858 two Acts of the Governor-General in Council were 
passed for the prot:ction of lunatics and their estates, —Act XXXIV, 
which regulated the proceedings in the case of persons subject to 
the jurisdiction of Courts established by Royal Charter and Act 
XXAV, which provided for the cases of persons not subject to the 
jurisdiction of the Supreme Courts. The present Act 1V of rgra, 
which is a consolidating Act, embodies generally speaking the pro- 
visions of those two Acfs. In none of them was any definition or 
limitation of the jurisdiction of the Supreme Courta attempted. 
This may possibly have been due.to the fact that the extent of that 
jurisdiction has always been uncertain and to a reluctance on the 
part of the egens to make xi enactment which might interfere 
with it. 

It was argued for the agona that section 43 of the or 
Act, which occurs in the chapter relating to proceedings in Presi- 
dency towns, shows that the jurisdiction of the High Court is not 
confined to the cases of persons living within the Town of Calcutta; 
but though.framed in general terms that section could:be construed 
as applying only to the case of European British subjects, over 
whom the Court. admittedly has jurisdiction throughout the Presi- 


dency. Such an interpretation would not violate any canon of con- 


struction, for, though the section is framed in the widest terms, its 
application must obviously be limited to the same extent as the ju- 
risdiction. . That section corresponds with ‘section 8 of Act XXXIV 
of 1858. | 

Similarly no conclusion as to this Court’s jurisdiction over 
natives of India can be drawn from the wording of section 62 itself. 
That would be begging the question. . If the jurisdiction outside 
Calcutta did not extend to natives of India then the exception in 
section 62 would apply only to Eurepean British subjects, but to 


.cover them some such words as are used would be necessary. The 


use of general terms may be explained on the theory to which I 


_have already . referred, vis, uncertainty as to the extent of.the 


Supreme Court's jurisdiction and reluctance to interfere with it; 

, But there is one section of Act XXXIV of 1858 which it-might 
be said suggests that the Court's jarisdiction over natives of this 
country was not limited to such as'resided within its local limits: 
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I refer to section 6. That section can have no application to 
Europeans and when read with section 4 might be taken to support 
the: view that the Court had jurisdiction over Indians living outside 
the town of Calcutta, But if Section 4 were meant merely to pro- 
vide a limit within which Europeans could be called on to attend 
personally, I do not think it would be sound to infer from the fact 
that section'6 also makes that limit applicable to Indians, that there 
must have been Indians up to the limit of 20 miles-over whom the 
Court had jurisdiction. 

There:is then no provision in any of the three Acts which indi- 
cates the extent of the jurisdiction of the Supreme Court. 

Of judicial decision there is little. Jn the matter of Srish Chan- 
dra Singk (1) Sale, J. refused to appoint à guardian of the person 
and property of an infant, who, was not a European British subject, 
who was living outside the limits of the ordinary Civil Jurisdiction 
of the Court. Clause 17 of the Letters Patent gives the same jutis- 
diction in the cases of infants as of lunatics. The learned Judge 
said, “I am not aware of any instance in which the Court has 
exercised that jurisdiction in the case of an infant residing outside 
the ordinary Original Civil Jurisdiction of this Court, who is other 
thas &. European British subject.” He did not in terms hold that 
the Court had no jurisdiction in the case, for he held for other 
reasons that he would not be justifed in proceeding under the 
Charter to make the appointment asked for. 

Jn the matter of Faktruddin Mohamed Choudhuri (2), the same 
learned Judge held that this Court had jurisdiction in the case of a 
minor, who ordinarily resided in the District wf Barisal, on the 
ground that when the application was made the minor was living 


‘within the local limits of the Ordinary Civil Jurisdiction of the Court. 


This case does not throw any light on the question now under dis- 
cussion, as it was not necessary to decide the wider question of the 
Court's general jurisdiction under Clause 17, though it has a bear- 
ing on the other question, whether jurisdiction depends on ordinary 
residence, i 

Now while the point has never been expressly decided by this 
Court it was the subject of discussion in the Allahabad High Court 
[in the matter of the petition of Jaundha Kuar v. The Court of 
Wards (3)]. Section 12 of whose Charter gives the Court the same 
powers as are exercised by this Court with respect to the persous 
and estates of infants, idiots and lunatics. The learned Judges 


(1) (1893) I. L. R. 21 Calc. 206, (2) (1898) 2 C. W. N. Ixxxiii. 
(3) (1881) L L, R. 4 All. 159. i : 
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Civil. having made enquiries as to the practice in this Court in matters of 
1920. lunacy as regards natives of India came to the conclusion on an 
Anilbala examination of the Charter of the Supreme Court and the present 


e. Charter, that the practice was correct, and they held that under, 
Dhirendra; section 12 of its Charter the Allababad Court had no original juris- 
Beacheroft F. diction in matters of lunacy, ) Unfortunately this case also cannot 
ind be regarded as authoritative, for though Stuart C. J., expressed the 
opinion on an examination of the Charter that the practice of this 
Court was correct, the decision as to the Allahabad Court's want of 
jurisdiction was based on the fact that tbat Court's jurisdiction 
under section 12 of its Charter was expressly qualified by the words 
in that section “ subject to the provisions of any laws or regulations 
now in force," the effect of those words being to deprive the Court 
of jurisdiction by reason of the existence of Act XXXV of 1858. 

So far then we get assistance neither from subsequent legislation 
nor from judicial decision. We have however this much to atart 
with that the practice of this Court has been not to exercise juris- 
diction in the case of natives of India outside the limits of the 
ordinary Original Civil Jurisdiction, alongside of which District 
judges have been exercising jurisdiction outside those limits for 
over 60 years, since the passing of Act XXXV of 1858. No doubt 
the maxim cursus curie lex curie applies only to matters of proce- 
dure, and previous failures to exercise jurisdiction would not justify 
another failure, if the jurisdiction were shown to exist, but it will be 
necessary to make out a very strong case before I am prepared to 
hold that the practice on the Original Side of this Court for so 
many years has been wrong and that for over half a century District 

B Judges have been "dealing with matters of lunacy and making orders 
regarding the care of their persons and property without jurisdic- 
tion,—a jurisdiction which so far as I am aware has never hitherto 





been questioned. 
Unfortunately we have not had the assistance of any detailed 


argument on the provisions of the Supreme Court Charter beyond a 
reference to Clause 25 itself and, when the question involved is one 
of such great difficulty as the extent of the jurisdiction of the 
Supreme Court has always been admitted to be, it would perhaps 
be sufficient to say that no argument has been addressed to-us 
which would justify & departure from the long established practice 
of the Court, And possibly that would be the safest course when, 
to support the theory that the Charter gave the Supreme Court 
jurisdiction over natives of India outside the ordinary Original Civil 
Jurisdiction, jt would be necessary to examine histosically—and 
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that without assistance from the Bar—the extent to which sovereign 
powers had been acquired by 1774 so as to justify the claim to 
legislation in respect of persons other than European British sub- 
jects living outside the town of Calcutta. But in view of the first 
part of respondents! argument, examingtion of the Charter becomes 
necessary. 

Reference to Clauses 13, 22, 26, 28 ofthe aes seems to 
point to this that the Civil, Ecclesiastical and Admiralty jurisdiction 
was to be exercised only over European British subjects, persons in 
the employ of the Company, or of subjects of the King, or (Clause 
13) in cases, in which one of the parties was a European British 
subject. I do notthink the assumption that the jurisdiction con- 
ferred by Clause 25 was limited in the same way a violent one. 
Some light seems to be thrown on the matter by the provisions of 
Statute 21, George III, Chap. 70, sections 9, 10 and 11, which 
suggest that the jurisdiction of the Supreme Court over natives of 
India was due to their connection with the Company or with Euro- 
pean British Subjects and consequently was limited to those cases 
in which such connection existed. 

Consequently the conclusion at which I have arrived is that the 
jurisdiction of this Court under Clause 17 of the present Charter is 
in tha case of natives of India confined to those living within the 
ordinary Original Civil Jurisdiction. : 

There remains then the other point whether the Court has juris- 


“diction in a case where the lunatic is actually living outside the ordi- 


nary Original Civil Jurisdiction, though for the greater part of the 
year he ordinarily resides within it, Clause ag of the Supreme 
Court Charter says nothing about residence, It was attempted to 
support the view of the District Judge by analogy with Clause 12 
of the present Charter on the ground that the alleged lunatic has 


‘property in Calcutta, The situation of his property has nothing to 


do with the matter, Even though the -District Judge may only 
proceed under section 62 of the Lunacy Act in cases in which the 


alleged lunatic is possessed of property, it is not a condition that 


property must be within the District Judge’s jurisdiction. The 


. words in section 62 “ not subject to the jurisdiction of any of the 


Courts mentioned in section 37” mean with reference to this Presi- 
dency not subject to the jurisdiction of the High Court under the 


` provisions of the Charter of the Supreme Court and the subsequent 
' Charters of this Court. I hare already expressed the opinion that 


that jurisdiction did not extend to natives of India when living 
outside the ordinary Original Civil Jurisdiction. While therefore a 
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native of India is residing outside that jurisdiction, the Charter 
does not in my opinion give jurisdiction over him even, though he 
may live in Calcutta for the greater part of the year. I do not-think , 
the use of the word “inhabitants” in Stat. ar, George III, Chap. * 
Jo, section 17 indicates anything to the contrary. In terms that 
section refers to “actions and suits aganis# inhabitants of the-City 
of Calcutta,” words which would hardly. cover cases referred.to in 
Clause 25 of the Supreme Court Charter. But section 17 did not 
give jurisdiction over the “inhabitants” of Calcutta for the first 
time, The Court already. had it. In my opinion however it had it, - 
in the case of natives of India, only while the subject was actually 
residing in ‘Calcutta. For to use the words of -Sir Elijah, Impey, 
whose knowledge of cóhtemporaneous facts cannot be lightly ig- 
nored,—‘ Their submission was voluntary, and if they disliked the 
laws, they had. only to cross.a.ditch and were no longer subject to 
them” (Smoult and Ryan, page Ó7). Ordinary residence is not 
the test and the:cases to which the learned District Judge refers and 
which dealt with the meaning of. the word “dwell” in, Act VIII of 
1859 and in the Letters Patent of the Bombay and Madras High 
Courts, do not in my opinion help in the elucidation of the ques- 
tion before us. Nor indeed does the learned Judge use-them for 
the purpose of his decision, which is based on the view that the 
High Court and the District Court cannot both have Jurisdiction, 
over the same person. 

In my view therefore it follows that under section 62 of the Act 
the District Judge had jurisdiction at the time the application ,was 
made and he had that jurisdiction irrespective of whether-or not. the 
alleged lunatic could be said to ordinarily residen the Pabna 
District for a part of.the year. In my opinion the-appeal should be 
allowed and the case remanded tothe District -Judge to be dealt 
with on the merits. I would make no.order for costs in this Court. 

Teunon and Beacheroft, JJ.—In the result this appen is 
"dismissed. We make no order as to costs. 

Against this decision, the petitioner appealed under clause 15 of 
the Letters Patent. 

Babus Mahendra Nath Rey, D. L .Kastgir, Taralesmar Nath 
Mitra and Pramatha Nath Banerjee for the Appellant. ] 

-Babus Dwarka-Nath Chakrabarti; Begin Behary Ghose,. Biraj 
‘Mohan: Mojumdar:. and Prades Chandra A iir the: Res- 


pondente : : 
gx Bes p. E 007 O & AR 
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* The judgments of the Court were as follows : nu: oF 


Mookerjee, A. C. J.—This is an appeal under Clause r5 of 
the Letters Patent, from the judgment of two Judges of a Division 


*Court who were equally divided in opinion, in the matter cf 


appeal under section 83 of the Indian Ljunacy Act, rzyr2, from an 
order made by a District Court in a proceeding for judicial inquisi- 


tion as to the alleged lunacy of one Dhirendra Nath Sahachaudhuri. | 


The District Court held that it had no jurisdiction under section 62 
to direct an inquisition. Mr. Justice Teunon has held that the 
view taken by the District Court is correct and that the proceedings 
should have been instituted under section 37 on the Original Side 
of this Court. Mr, Justice Beacheroft has held, on the other hand, 
that the District Court had jurisdiction under section 62 to enter- 


tain the application when made and should have exercised the’ 


powers vested in it. The solution of the question raised depends 
upon ‘the true construction of the provisions of the Indian Lunacy 
Act, 1912 : But before we examine those provisions, it is desirable 


to set out the facts found. by--the District Judge which have not 


been challenged before us. 


The alleged lunatic is a member of a family of Sabachaudhuris 


whose ancestral abode is at Parsadanga in the District of Pabna. 


The family residence at Parsadanga was partitioned in 1gor, 
between the grandfather, of the alleged lunatic and his two co- 
sharers, and was assigned to the shares of the latter. Gobinda, 


the grand-father of the alleged lunatic, appears to have entertained 


an intention at one time to build a suitable family residence at 


Parsadanga for his branch of the family ; but this™was not carried. 


into effect owing to the death of his son Harendra. What actually 
happened was that Gobinda came to live in Calcutta, where he had 


a house in Hatkhola., Here he carried on a lucrative business in a 
paddy and grains, and acquired ‘considerable house property in 


Calcutta, During the last thirteen years of his life, he lived in 
Calcutta, and his grandsons (the alleged lunatic and his brother 
Surendra) lived with him. Since the death of Gobinda in 1913, 
his two grandsons have separated from their uncle Jogendra and 
have continued to live'in Calcutta, although they are accustomed to 
go once or twice every year to Pabna and Parsadanga to look after 
their landed property, The evidence shows that on an average 
they lived about nine or ten months every year in their Calcutta 
house end about two or three months a year at Pabna and Parsa- 
danga ; the women folk of the family live in the Calcutta house, 
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and it is only the men who visit the District occasionally. The 
petitioner Anilbala was married to Dhirendra, the alleged lunatic, 
about ten years before the commencement of these proceedings. 
She lived with him only in the Calcutta house, except in March, e 
1917, when she took him to live with her in her father’s house at 
Pabna. There, on the aand. May, 1917, Dhirendra executed a 
trust-deed in favour of Anilbala. Soon afterwards, his brother Suren- 
dra came to Pabna and managed to take him away from Anilbala 
to his own house, There, on the roth July, 1917, Surendra caused 
Dhirendra to revoke the previous trust deed and to execute a fresh 
trust deed in his own favour. On the 14th August, 1917, Anilbala 
instituted these proceedings in the Court of the District Judge at. 
Pabna under the India: Lunacy Act, r912. On that date, Dhiren- 
dra was at Parsadanga ; but on the next day, apparently as soon 
as the institution of the lunacy proceedings became. known, he 
hurriedly left in charge oftwo men and reached Calcutta on the 
16th August, 1917. The question arises, whether in these circums- 
ances, the District tt Court. had jurisdiction to entertain the appli- 
cation, — 

The Indian Lunacy Act, 1912, which was enacted to consolidate 
and amend the law relating to lunacy, repealed the Lunacy (Su- 
preme Courts) Act, 1858, and thé Lunacy (District Courts) Act, 
1858. The Act is divided into four parts. The first part contains 
one chapter which deals with preliminary matters. The second 
part contdins two chapters which deal with the reception, care and 
treatment of lunatics. The third part treats of judicial inquisition 
as to lunacy, in twg separate chapters, devoted respectively to pro- 
eeedings in lunacy in and outside Presidency Towns. The fourth 
part contains four Chapters which deal with miscellaneous matters. 

The fourth chapter which treats of proceedings in lunacy in 
Presidency Towns begins with section 37. That section lays down" 
that the Courts having jurisdiction under the Chapter shall be the 
High Courts of Judicature at Fort William, Madras and Bombay. 
Section 38, sub-section (1) then authorises the High Court to direct. 
an inquisition whéther a person subject to the jurisdiction of the” 
Court who is alleged to be lunatic, is of unsound mind and incápa- 
ble of managing himself and his affairs. Section 43, sub-section (1) 
authorises the Court, if the alleged lunatic is not within’ the local 
limits of its jurisdiction, to direct the inquisition to be made before 
the District Court within whose local jurisdiction the alleged lunatic’ 
may be. It is thus plain that the legislature contemplated that ` ac 
prex subject to the jurisdiction of the High Court for purposes ' 
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of judicial inquisition as to alleged lunacy, may not be within the local 
limits of the jurisdiction of the Court and may be within the local 
jurisdiction of a District Court. It will be observed that section 38 
* does not formulate the test to be applied to determine whether a 
person is or is not subject to the jurisdiction of the High Court for 
' purposes of judicial inquisition as to alleged lunacy. In this respect 
the lew is left as it was under sections 1 and 8 of the Lunacy 


(Supreme Courts) Act, 1858. -The fifth chapter which treats of. 
proceedings in lunacy outside Presidency Towns commences with. 


section 62 which provides as follows: ' 


* Whenever any person, not subject to the jurisdiction of any 
of the Courts mention ed in section 37, is possessed of property and 
is alleged to be a ‘lunatic, the District Court, within whose jurisdic- 
tion such person is residing may, upon application, by order direct 
an inquisition, for the purpose of ascertaining | whether such person 
is of unsound mind. and incapable ,of managing himself and his 
affairs.” 


-Iti is thus plain that before a District oim. can institute inquisi- 


tion as. to a person possessed of property and alleged to bea 
lunatic, it must be established, not merely that such person is 
residing within the jurisdiction of that Court, but also that he is 
not subject to the jurisdiction of any of the High Courts mentioned 
in section 37. This confirms the view that the legislature undoub- 
tedly contemplated, as we have already seen from sections 38 and 
43, that a person subject to the jurisdiction of a High Court for the 
purposes of judicial inquisition as to alleged elunacy may reside 
within the local limits of the jurisdiction of a District Court. . Con- 
sequently, in a case where an alleged lunatic is subject to the juris- 
diction of a High Court under section 37, the District Court has 
no jurisdiction under section 62, even though the person may reside 
within the local limits of the jurisdiction of the District Court. To 
put the matter briefly, the jurisdictions of the High: Court and the 
District Court are not concurrent, but the jurisdiction of the High 
Court excludes that of the District Court ; on the other hand, if the 
alleged lunatic resides in two districts, the jurisdictions of the two 
Courts are concurrent and not mutually exclusive, In this respect, 
the law as embodied in the preamble and section 2 of the Lunacy 
(District Courts) Act, 1858, has been substantially- reproduced in 
the Indian Lunacy Act, 1912. It follows, accordingly, that before 
it can be affirmed that the District Court was competent.to enter- 
tain the. present proceedings, the question must be inyestigated 
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whether the alleged lunatic was or was not subject to the jurisdic- 
tion of this Court within the meaning of section 38 (1). 
Section 38, as already stated, does not define the test to be 


applied to determine whether a person is or is not subject to the. 
jurisdiction of the High Court for the purpose of judicial inquisition , 


as to lunacy. But if we look at the nature of the proceedings, it -is 
clear that they are directed primarily against the person and only 


secondarily against his property. "The right of the Court to learn, 


judicially whether a person is or is not of unsound mind is inferred 
from the right to his care and custody, provided he is insane. In 


England, the custody and control of the persons of insane and. 

idiots was vested in the King as Parens patriae ; consequently, the 
^ f "S Loren ^ M A 

authority to direct an inquisition to be taken was also his, but was 


delegated to the chancellor as the personal representative of the 


Crown by means of an official instrument called the “Sign Manual" 


and was exercised by the Chancellor alone and not by the Court of 
Chancery: Exp. Grimstone (1); Burford v, Lenthall (2) ; In ve 


Jfserald (3) The jurisdiction in lunacy originally was thus in" 


theory distinct from the general chancery jurisdiction under the 
great seal ; but once the fact of insanity had been adjudged in any 
particular case, a further jurisdiction then arose in the Court of 


Chancery to supervise and control the official conduct of the Com- 


mittee appointed to look after the person and property of the indi- 
vidual who had been adjudged ‘as a lunatic. Consequently, the 


essential nature of the proceeding is that the authority vested in the 


Court is exercised in the first instance over the person of the indi- 


vidual concerned. gsSuch authority over the person may, unless, 


otherwise directed by statute, be ordinarily exercised in the case of 
résidents within the local limits of the jurisdiction of the Court, It 
may also be exercised over non-residents, if ‘there-is statutory provi- 


sion to that effect. From this point of view, we may reasonably , 


hold that the authority vested in the High Court under section 38 (t) 
may be exercised over individuals who reside within the local 
limits of the jurisdiction of the Court, but-it need not be held at 


the same time that the exercise of the authority is restricted to such - 


persons ; for, as is well known, the Supreme Court has jurisdiction 

over British subjécts even though they -were resident in a part of the 

province beyond the local limits of its jurisdiction: Manikchand v. 

Johnson (4) ; Vénkataspur v. East India Co. (5); In the matter of 
(x) (5772) Ambler, 706. (2) (1743) 2 Atk. 551. 


(3) (1805) a Sch. & Lef. 432 ; Ll, & G. Temp. Pl. 20. 
* (4) (1785) Morton 131. (5) (1816) 2 Strange N, C. 372. 
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the Maharance of Lahore (1), The two questions which thus require 
examination in the present case are, first, was the alleged lunatic 
subject to the jurisdiction of this Court for the purpose of section 38 
of the Indian Lunacy Act, by reason of residence within its local 
limits, and secondly, if he was a résident and so subject to the 
jurisdiction of the Court, did he cease to be subject to the jurisdic- 
tion of the Court when he went to the district of Pabna in March, 
1917. In our opinion, the first question must be answered in the 
affirmative and the second in the nagative. 


— Itis fairly clear that the alleged lunatic must be deemed to have 
been a resident of Calcutta and subject to the jurisdiction of this 
Court within the meaning of section 38 of thè Indian Lunacy Act 
before he went to Pabna in 1917. The terms “reside” and “resi- 


dence" have been the subject of judicial consideration on diverse, 
occasions and in relation to a variety of circumstances, The ex-, 


pression “to reside” has been held to signify “to dwell permanently 
or for a considerable time,” “to have a settled abode for a time,” 
*to abide continuously,” “to have one’s domicile or home,” to remain 
for a long time.” The term “residence” has been taken as equi- 
valent to "the abiding or dwelling in a place for some. continuance 
of time,” and it has been said that to constitute a residence, there 
must be a settled fixed abode or intention to remain permanently, 
at least for a time, for business or other nurposes. In Rex v. North 
Curry (a) quoted in Kumud v. Jotindra (3), it was said that the 
word “resides” where there is nothing to show that it is used in a 
more extensive sense, denotes the place where ap individual eats, 
drinks, sleeps, or where his family or his servants eat, drink and 
sleep: Exparte Breull (4) ; Fold v Drew (5); Lewis v. Graham (6); 
Madho Pershand v. Walton (7). These and other cases show that 
the term “residence” is an elastic word, of which an exhaustive 
definition cannot be given ; itis differently construed according to 
the purpose for which enquiry is made into the meaning of the 
term ; the sense in which it should be used is controlled by reference 
to the object. Mahomed SAufi v. Laldin (8); Shri Gosvami v. 
Shri Govardhan (9).- Thus, for instance, under section 3 of the 
Indian Divorce Act, it was ruled in Bright v. Bright (10), that in a 


. (0) (1848) Taylor 428. (2) (1825) 4 B. & C. 959. 
(3) (1911) I. L. R. 38 Calc. 394 ; 13 C. L. T. 221. 
(4) (1880) 16 Ch. D 484 (437). (s) (1879) 5 C. P. D. 59. : 
(6) (1888) 20 Q. B. D. 780. (7) (1913) 18 C. W. N. 1050. 
(8) (1878) I. L. R. 3 Bom. 227, —— (9) (1890) L.L. R, 14 Bom. 541 (547). 
(10) (1909) I. L. Re 36 Calc. 964. E : 


339 


Civi, 


— 


1920. 
rel 


Anilbala 


v. 
Dhirendra. 


Mookerjeo, A. C. 9. 


330 
Civit. 
1920. 
And 
Anilbala 
v. 
Dhirendra. 


Mookerjee, A. C. 9. 


THE CALCUTTA LAW JOURNAL, (Vor. XXXII. 


petition for dissolution of marriage, whore the husband and the wife 
had no permanent residence, the petition could be entertained by 
the Court having jurisdiction over the place where they last resided 
together, though for a short period. A narrower view has on the 
other hand, been taken as to the true meaning of section’ x of the 
Indian Insolvent Act, 1848 (1x and 12 Vict. Chap. 21) ; Zn re Ram- 
paul Singh (1); Inre De Momet (2). Again, with reference to 
sections 321 and 322 of the Bengal Municipal Act, 1884, it has 
been ruled in Radha Gobinda v. Kumarkhali Municipality (3) that 
a house in which a person occupied rooms, though he was absent 
occasionally on duty, might well be regarded as his residence. In 
this connection, it may pe observed that a comprehensive’ definition, 
based on the Roman Law (Dig. 5c, tit 1, 16, 20, 27, 203; Code, 
tit 39, 7) was suggested in the case of Zn re Hawley (4); “a man's 
residence is the place where his family dwells or which he makes 


_ the chief seat of his affairs or interests.” But, whatever definition 


may be framed or adopted, there is one fundamental point of view 
which must not be overlooked. The term "residence" may be used 
in two senses, thé one, denoting the personal habitual habitation, 
the other the constructive, technical and legal habitation. "When & 
person has a fixed abode where he dwells with his family, there 
can be no doubt as to the place where he resides ; the places of his’ 
personal and legal residence are the same. When, on the other 
hand, a person has.no permanent habitation or family, but dwells 
in different places as he happens to find employment, there can 
equally be no doubt as to the place where he resides ; he must be 
considered as resing where he actually or personally resides. But 
some individuals have permanent habitations, where their families 
constantly dwell, yet they pass a great portion of their time in other 
places : such persons have a legal residence with their families and 
& personal residence in the other places, and the word "reside" 
may, with respect to such persons, be used in relation to either 
their personal or their legal residence. From this point of view, it 
is manifest that one may have two places of residence, in one of 
which he resides during one portion of the year, in the other during 
the remaining portion; what may be said to be the place of 
personal residence during one portion of the year thus becomes the 
place of legal residence during the remainder of the year and vice 
versa, Reference may in this connection be made to the judgment 
of Wood V. C. in Walcot v. Boifield (5), where it was ruled that a 


(1) (1881) 8 C. L. R. 14. (2) (1894) I. L. R. 21 Calc. 6344 
(3) (1914) 19 C. W. N. 1027. - (4) (1866) 1 Daly N, Y. 533. 
(5) (1854) Kay 534; 101 R. Re 719. | 
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person may be said to- have more than One fesiderite; if he Has Ayi 
houses in different places‘at each of which he keeps an establish- 1920. 
ment ; each may be called his residence, though he'may not go` to Portam 
one of these places for some years, The same view had been taken Diis 


by Lord Eldon in Feelingham v. Bromley (1). Generally,’ if a 
person has two or three establishments, every one of them may be 
called his residence, and not less so because ht” may not go there 
for some time. If he ‘keeps an ‘establishment in it, the place 
is still his residence, and thus he may be said to have his 
residence in two or three different countries. The. question is 
entirely distinct from that of domicile which ‘is often wholly inde- 
pendent of-actual residence: Za re Moir(2); In re Wright (3). 
Instances are not by any means rare in the United States where the 
Courts have held that a person may have two residences ; thus, in 
Douglas v. Mayor (4), as the plaintiff lived in New York City in the 
winter and spring and in the country in simmer and autumn, it was 
ruled that he was entitled to privileges (and consequently subject 
also to liabilities) on the footing that he had a residence in both 





Mookerjee, A. C. F. 


— 


` places: People v. Tax Commissioner (5), Stout v.‘Leonard (6); 


In re New Comb (7) ; Gulf Railway Co. ;'v. Overton (8). We do 
not refer'to these cases as authorities in any way binding on this 
Court ; but they are helpful as showing that in other jurisdictions, 

the Courts have held that it-is not inconsistent with first principles 

that a man may have two places of residence. _ 


*' In thé case béfore us, there can be no room for Serious contri e 


PCR ps O» 
versy that the alleged lunatic who lived in Calcutta during nine or 


tan months on an average every year and two’ or" ree months gt 
Pabna, and Parsadanga, had residences in both places, SO as to 
become subject to the jurisdiction of both Courts, As regards the 
High Court, it is plain that his residence was sufficient to make Bim 
subject to its jurisdiction ; this conclusion, as appears from a long 
series of cases, is consistent with what was understood to be the 
law more- than à century ‘ago: Venkatasa v. ^ Sashachella (9) ; 
Durham v. Mendes (10) ; Madoo v. Balloo (11) ;. Ramalingam v. 
Sashiak (12) ; Hethdey v. Macartha (13) ; Ramlochan v. -Gada- 


(1) (1823) T. & R. 530 ; 24 RVR. 136. : . - 
(2) (1884) 25 Ch. D. 605. HG) (£907) 1 Ch. 231. 


(4) (1853) 2 Duer N. Y.r:0. "m (5) (1891) 16 N. Y. Sup. 834. 

7 6 (1873) 37 N. J. L. 733. ^ (7) (1907) 192 N. Y. 238 (256), 
(8) (1907-1908) 107 S. W. 71 (79). ^ (9) (1803) 1 Strange. N. C. 167. ` 
(10) (1899) Morton 147. - >`- " ^ (11) (1818) Morton 149. °. 


(32) (1813) 2 Strange N, C, 241. - > (13Y (1823) Morton 159. ^ 
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dhar (1) ; Ramendra Deb v. Krishna’ Mohan (2) ; Ward v.- Hem: 


ckandra (3). 


There are moreover several instances where it was 


recognised that a man might have two residences, one in Calcutta 
and the other outside Calcutta: Samacharan v. Harinath (4) ; * 
Khamak v. Sibpersad (5): Golaknath v. Rajfassen (6); Nishadint 
v. Kalikrishna (7). This was also recognised by the Judicial 
Committee in Orde v> Skinner (8), where Sir James Colvile ob. 
served that a man might have more than one dwelling place so as 
to become subject to the jurisdiction of each of the Courts within 
whose local jurisdiction his dwelling place was situated. To the 
same effect, is the decision of the Judicial Committee in Srinivasha 
v. Venkata (9), where they affirmed the decision of the High 
Court of Madras in Srifipasa v. Venkata (vo). i 
We may here advert to a consideration which was mentioned in 
the course of argument, namely, that residence, its continuance and 
abandonment, all imply intention : in other words, that residence 
is acquired by animo residendi is lost by leaving the place where 
one has acquired a permanent home and removing to another place 
animo non revertendi and is gained by remaining in such new piace 
animo manendi: Withorn v. Thomas (1). From this point of view, 
it was urged that in the case of a lunatic, no question of residence 
can arise, as no intention can be attributed to him. In our opinion, 
there is no real substaace inthis contention. A similar questioa 
was raised with regard to the residence of a pauper lunatic under 
section 5 of Poor Law (Scotland) Act, 1898: Parish Council v... 
Local Government (12). It was ruled by the House of Lords, affirm- 
ing the decision of Lord Dundas in Edinburgh Parish Council v. 
Local Govonnelf. Board (13) ; that such a construction should not 
be put on the statute and that residence should be interpreted to 
import in such a case not intelligent residence but bodilj presence. 
A similar view underlies the decision in Ka//omas v. Collec- 
tor of Backergunge (14) reported as Durant v. Chandra Nath 


(1) (1818) 3 Morley 162. . (2) (1819) 2 Morley 186, 
(3) (1819) a Morley 171. (4) (1821) Morton 176. 
* (s) (1836) Morton 181. (6) (1841) Fulton 401. 


(7) (1864) Coryton 24. 

(8) (1880) I. L. Re 3 All. 91 (101); L. R. 7 I. A. 204. 

(9) (1911) I. L. R. 34 Mad. 257 ; 14 C. L. J. 64. 

(10) (1906) I. L. R..29 Mad, 239. 

(11) (1844) 7 M. & G. I. ; 8 Scott. N. R. 783. 

(12) (1915) A. C. 717. . 

(13) (19141 S. C. 241 ; 51 Scots L. R. 192. . 
(14) (1869) 11 W. R. 109; 2 B, L, R. 346, 2. 
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where proceedings under Act XXXV of 1858 were taken against a 
person who had been for a number of yes in inyolantary confine- 
ment in a lunatic asylum. 

In the case before us, there can be no room for doubt that the 
alleged lunatic had two places of residence, one in Calcutta and the 
other in Pabna ; that as resident in Calcutta, ‘he was subject to the 
jurisdiction of this Court under section. 38 of the Indian Lunacy 
Act, 1912 ; that when in 1917, he went from his residence in Cal- 
cutta to his residence in Pabna, he did not cease to be subject to 
the jurisdiction of this Court ; and that consequently -the District 
Court at Pabna had no jurisdiction under section 62 to entertain 
the proceedings initiated by his wife. "I 

The result is that the order of dismissal made by the District 
Judge must be affirmed and this appeal dismissed, Each party will 
pay his own costs both in the District Court and in this Court. 


Fletcher, J.—I agree. - : E 
Richardson, J.—I agree. - í à 
A. T, M. Appeal dismissed. 


FULL BENCH. 


Before Sir Asutosh Mookerjee, Knight, Acting Chief Justice, Sir 
Ernest Edward Fletcher, Knight, Judge, Sir Nalini 
Fanian Chatteriea, Knight, Judge, Mr.siystice 

Teunon and Mr. Justice Richardson, 


RAJANI NATH DAS AND OTHERS 
v, ee 
NITAI CHANDRA DE AND ANOTHER,* 


Hindu Law—Dayabhaga Sckool—illegitimate son of a Sudra, if entitled toa 
share of the inheritance—"Dast,” meaning of —“ Aparinita,” meaning of— 
Stare decisis. . E 
Held by the Full Bench (N. R. Chatlerjta, F. Contra): Under the Bengal 

School of Hindu Law correctly interpreted, an illegitimate són of a Sudra 

is entitled as a Dasiputra to a share of the inheritance, provided that his 


# Full Bench reference No, 1 of 1920 in Appeal from Appellate decree No. 773 
of 1917 from a decision of S. C. Mullick, District Judge, Rungpur, dated the oth 
February 1917, affiming that of Babu Pannalal Bose, Munsiff, Kuiigram, dated 


14th January, 1914» 
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a Cis Tíóther wasin (hé continuous'and: exclusíve keeping of his father, and: he was 
f VIT -not the fruit of an adulterous or an incestuous intercourse. This rigbt is not 
: yeu Subject either to the condition that his mother was a slave woman in the technical 
x Rajani „Sense of the term. or to the condition. that a marriage could have taken .place e 
Us . between his father and his mother. f 
ae: bs coc Narain‘. Rakhal (1) and Kirpat ve Sukurmani (2) overruled on this rA ] 


The- decision of, the question . of heritability must -be based upon the true 
construction, of the text of Dayabhagz, Chapter IX para. 29 as given . in 
"thé edition of Bharat Chandra Siromaui, Tested from this point of view, the 
‘translation given by Me. Justice Mitter i in Narain v. Rakkal (1), and followed 
by Mr. Justice Ghosh ia Kirpal v.- "Suburmani (2), and Ramsaran v. Tékchand (35, 
‘is inaccurate in a material particular. oe DL 

The term “Dasi” is not, exclusively applicable to a female slave; bit includes 
-a Sudra woman kept asa concubine. -According to para. 29 of Chapter 1X of the 
Dayabbagu, the term “Dasyadi Sudraputra”” includes the son of a Dasi or the 
‘Tike Sidra woman. It is not restricted only fo the son of a Dasi or the Dasi 
(slave wonian or wife) of a “Dasa.” 


To establish that a particular rule of inheritance has Been superseded by the 
growth of a contrary custom ina specified locality, family or section of the com- 
munity, evidence must be adduced to show that in numerous instances succession 
‘bad taken place-to the estate of deceased persons in contravention of the pres- 
cribed rule offinheritance. The rule cannot be said to be obsolete merely because 
there is no occasion for its application, The existence of a custom must be esta~ 
blished by clear and unambiguous evidence. 

Per Curiam : The term *Aparinita" means, not “a maiden," but ‘not married 
(to the Sudra to whom she bears a gon).’? ` 

o -` PerN.R. Chalterjea S. : Having regard to the fact that for more than a 
century the right of an illegetimate son of'a Sudra by a kept woman has not been 
recognised in Beng) and having regard to the opinions of writers on Hindu 
Law in Bengal, the heritable. right of an illegitimate son of a Sudra bya kept 
woman should not be revived as it is Opposed to the usage » and sentiments of the 
people of Bengal. Mr D DN 


—— Appeal by iie Defendants. > 


* 


LM Suit by landlords-for-recoyery of possession of a holding. 


: , The material facts, appear -from the- -order of reference by 
-Mooker jee, A. C. J. and Fletcher, J. which was.as fellom s Poissy 


~ Order of Reference, SENE: 


of 


à 


` May, $6. s "subject costes of this litigation is a holding which neal 
‘at ohe time to an agriculturist, Panchanan’ Das by name: A: widow 
Rupe: Dasi who had a son Rajani Nath Tas: ed first ee) by 





; (1) (873) I- L. R. 3 Cile. 1323 WER. 334. d s 
` (aj G3gr) I. L. R. 1g Calc. gt. MU - 
(3) (1900) I. L. R. 28 Calc. 194. 
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her decaáséd: husband, ‘came to live with Panchanan: Das- as his 
mistress, They lived together for | many years aüd:fhe second defen» 
dant Harimohan “Das is their -illégitimate -son- Panchanan Dar 
diediin* 191r. ‘The plaintiffs, who are the landlords, instituted the 


„present suit on the 8th: April, 1915, for recovery of possession of the 


holding on the ground-that as Panchanan Das had left no legal’ 
heir, the land had ‘reverted to them: The. parties were not' 
agreed as- to the-status -of the tenant ; ; the ‘plaintiffs’ asserted ‘that 
Panchanan~ Das was--an ünder- -raiyat; while the. defendants’ 
maintained that he wasa raiyat. The Courts below hava not’ 
determined this: ‘question, but have held: that if the holding be 
assumed to-have bélongéd to-an occüpancy raiyat, his right of occu: 
pancy was extinguished upon his death ss he left no legal heir ; 
in other words, that the second defendant, as the illegitimate son 
of- Panchanan- Das, - could- not be: deemed-to be his heirat- 
law under the Bengal School of Hindu Law. This conclusion is 
founded upon: the decision -in ‘Warain Dhara- v. -Rakhal 


Gain (1) which was followed in Kirgal “Narayan v. SuAurmoni 
(2). If these cases were Correctly - decided, the decree of ‘the’ 
District Judgé cannot be succesfully assailed. Mr. Gupta, who: 


has argued this case on behalf of the “appellants, has, ‘however,’ 
ińvited us ‘to examine the correctness of these decisions which 
are based on the: assumption that'd passage in the Daya- 
bhaga (Chapter IX, paragraph 29) was inaccurately rendered by 


Colebrooke. Mr. Gupta’ bas- contended’ that there is really no foun- . 


dation for this-view. He “has also invited our attention to the fact: 
that in Bombay, Madras -and Allahabad, it hag been' held that an 


illegitimate son of a Sudra’by a continuous and extlusive concubine- 
or mistress is an ~ heir under the - Hindu Law which prevails "in: 


those jurisdictions ; j -ahd he has referred usto ‘the’ judgment 
in Chaturbhuj v. "Krishna Chandra : (3) where the ‘earlier cases" 
are mentioned: - Amongst latér ‘decisions to-the same effect, 
reference “may be made to Gangabai v. Bands. 4); Soundararajan 
v. Arunachalam (sy; Subramamia v. Rathnavelu (6) which are 
all-supported by the opinion: of the Judicial Committee in Jogendra’ 
y. Nityananda (7). Mr. Gupta. has also' urged that on a correct 


E interpretation of the texts; it will be found: that there is no real 


«) (1875) 1. T R. 1 "Cale. 1 1 (2) (1891) I. L. R. 19 Calc. gi 
(3) (1912) 16 C. L. J. 3354 17 C. W. Ne 442 

(4) (1915) I. L. R. 40 Bom. 369: 2 (s) (3915). k R. ip Mad. 136, 
(6) (1916) I. L. R. 41 Mad. 44. 

(f) (1899) LR: FAS A«128;L. LOR. 18 Calce tgte 2... 77 o3 
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difference on this question between the Bengal School and the 
other’ Schools of Hindu Law. He has finally pointed out that the. 
decisions in Narain v. Rakhal (1) and Kirpal v. Sukurmoni (2), 


have been frequently doubted by text-writers, Without pro- * 


nouncing a final opinion onthe question raised, we think that 


‘there is considerable force in these contentions. We accordingly , 


refer the following question for decision by a Full Bench : 

Whether, under the Bengal School of Hindu Law, the illegiti- 
mate son of a Sudra by a continuous and exclusive -concubine is 
an heir to his putative father. 

No question arises in the present case as to preferential right, 
in the event of ‘competition between such a son and a legitimate 
heir. . 

As the point referred arises in an Appeal from Appellate Decree, 
the whole appeal is, under rules of on referred to the Full 
Bench.” 

Babu Atul Chandra Gupta for the Appellants: Submits that 
firstly, on the text of the Dayabhaga when read inthe light of -the 
context it is clear that the illegitimate son of a Sudra is his legal 
heir and the mother of the illegitimate son need not bs a maiden. 
Secondly, this view of the law aslaid down in the Dayabhaga is 
exactly in accordance with the two texts of Manu and Vajnavalkya 
as interpreted by their commentators, i. e. Jimutabahana was 
laying down no new law but was merely following the old traditional 
law. ZAirdly, various writers on Hindu Law who have relied on the 
same texts have never said anything about slavery. There is really 
no difference between the Bengal school and other schools, 
Fourthly, the old Kfdicial decisions are in my favour. The decision, 
in Narain v. Rakhal (1); marked a departure. Fi/thly, the Calcutta 
cases viz. Narain v. Rakhal (1) and Kirpal v. Sukurmoni (2) laid, 
down bad law and should be overruled. 

Reads Dayabhaga.Ch. IX, para. 29, and Colebrooke's incdalon 
Para. 29 says the last words upon a subject which Ch. IX deals with. 
The whole chapter is one chain of close reasoning and the whole 
should be considered in interpreting para. 29. Para. 38 in Ch. IX 
should be read with para. 11 where Jimutavahana promises a further 
treatment, and para. 28 contains what was indicated in para. rr. 
Para 29 is mere an exception to para. 28. wagt is convertible with 

[C. J. How do you translate saftdtat ] 

wafaa means 'unwedded' and not ‘unmarried.’ 


(0 (1875) I. L. R. 1 Calc. 3. - (2) (1391) I, La R.-19.Calc, pie, 


VoL, XXXII) HIGH COURT, 


[C. J. Do you say’ that ‘wuftatay’ denotes absence of marriage 
between the parents of the illegitimate child.] _ 


Yes; Reads para. 31. Here both afewtat and afectan exist. ufr 
theans married to the Sudra : therefore, wafed}at means not married 
to the Sudra, Reads translation of para..29 by Mitter J. He omits. 
"RU He translates as if the text were QaRa; 1 RASTA: 
means & Sudra’s son by an unwedded Dasi or other sudra woman. 


[Chetterjea J. : ‘wtf’ in Jimutavahana’s placitum refers to Manu's 
text ‘iwi ar amet a] 

Jimutavahana uses ‘ard? because Manu gives ‘qd 

[Chetterjza J. Manu gives not only ‘ard’ but also ‘graad? ] 

Here acera means, «idt, qaad} and othegs. 

[C.J. 1f Jimutavahana meant only Manu’s ast and agre, 
why should he say «aif ; he could have simply quoted Manu. 
Moreover he was not writing in verse.] 


Yes, in Manu's text edt is merely an illustrative term graat 
has been interpreted by Srikrishna as the <fqat of a wa, therefore, 
aid} can mean xf. 


[Chatterjea J. -If that be so, why should Srikrishna only inter- 
pret «rand, and not ard ?] 
: Because he wanted only to interpret aid} in auaa? and not the 
first ardt. 
[Chatterjea J. Then according, to Srikrishna ardt means only 
gan] 
That is more than what I can gay. 


[C. J. er} means qam whether it goes fimfher, we do not 
know. ] "- 


Reads Rambhadra's. commentary. He quotes Srikrishna, com- 
pares peras. 28 and. 29. "There is no distinction in these two 
paras so far as the nature of the mother of the illegitimate child 
is concerned. In para. 28 she is the concubine of the regenerate 
classes. In para. 28 Jimutavahana speaks of the mother of the 
illegitimate child of a sudra, here it also means a .concubine. Nq«- 
xar yx in para. 29 isthe same as-that referred to in para. 28 
and in para 11, where the discussion is really introduced. Therefore 
Rda in para. 29 means wq Idi as in para. rr, ie. not 
married (tothe person). Colebrooke has been sald to have mis- 


translated Jimutavahana by Mitter J. in Narain v. Rakhal (1) and 


by Ghose J. in Ki irpal v. Sukurmani (2). 


(x) (1875) L L. R. r Calc. i. | ie X (a) (1891) ILL. R, 19 Calc. or. 
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Cm." *:[€C. J. Mitter J. retains wafzdat grate and omits Ng DN 

1920. ` Ves, he gives “by an unmarried female slave etc.” 

Rajani ~ [Chatterjea J. If you put sat in Mitter J’s translation how 

NBI would it run’, i 
Bl. 


It would run thus “by an unmarried female slave etc, sudra.” 


: Reads Babu Golap Chandra :Sarkar's argument in Kirpal v. 
Suburmani (1). 

[C. J. Mitter J. brought auferat before grenfa ]. 

Yes, Colebrooke's translation gives "the son of a sudra by.a : 
female slave or other unmarried sudra woman,” whereas Mitter J.’s 
translation runs, “the sonof a -sudra by an unmarried female 
slave etc.” ° 

[C. J. What did Mitter J. mean by etc. ? Did he want to avoid 
quoting the rest of Colebrooke's translation and to save copy 
by etc. ?] 

It is difficult to say. Mutter J. neither quotes the pnssage nor 
gives the reference. Mitter J. did not stop at etc, but went fur- 
ther. Reads Sarkar’s translation in Xirfal v. Su&urmani (1) and 
Raki v. Govinda (2). Sir Michael Westropp C. J. delivered his 
great judgment in my favour six months after the judgment in Narain 
v. Rakhal (3). Wernere C. J..gives the same text as we have got, 
except ‘gu: .’ : 

[C. J. If Colebrooke’s text be the same as. we bave got 
he is correct and the law is clearly against Mitter J. and: 
Ghose J.] : : 

Yes, it is dwWicult to see where Colebrooke was inaccurate, 
Read Sarkar’s Hindu Law, 4th Ed. p. 196. According to Sarkar, 
Golebrooke was correct. So says Jolly, T. L. Lectures p, 187 
(1883). He quotes Medhatithi. ‘Dasi? includes any unmarried 
sudra female. Jimutavahana’s work rests upon earlier law- 

^ givers i. e. Manu and  Yajaavalkya. The interpretation put 
upon Manu and Yajoavalkya is in my favour. Refera to Medha- 
tithi, the earliest commentator (Mandlik’s Edn.) p. 1206, Reads 
Jolly p, 187 who has quoted Medhatithi. 


Thus Jolly has translated «tm as "not mares to him,” there- 
fore Medhatithi is in my favour: : 
` Next comes Govindaraja who flourished about the rath Century 
A D. His commentary on this sloka has not as yet been found. 


a) (3891) I. L. R, 19 Calc. gt. ©) (1875) 1. L. R. 1 Bom. 97° 
^07 (3) (0875) E L, R. 1 Cale. p. : 3 
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Sarbajasnarain ( r4th Century A:D.) is in my favour. Kulluka- 
‘phatta (.15th Century A.D.) interprets «wq as AIRANI 
which is.de&cribed ii Manu Ch. VIII, V. 415. Reads Buhler's 
* translation S. B. E. Vol. XXV, p. 325. 

Kulluka was not treating of law. He was a mere vlosialuse 
His short cómmentary was much overrated ` before the discovery 
of completer commentaries. 

[C. J.—His brevity secured longevity], 

Yes, he was only a textual commentator. tya gi 

Even Kulluka treáts of diferent kinds of slavery some of which 
-have not yet been abolished by the Act of 1843. 

[Chatterjea J. But aeRO to Kulluka, ant never meant a 
concubine. ]- 

| [C. 7. —We- cannot fairly judge of what Jimutavahana meant, bj 
A to Kulluka who flourished about four centuries later.] « 

: - Yes, Medhatithi would be a better guide as he flourished before 
Jimutavahana. Reads Yajnavalkya (11, 133). and. Mandlik’s tran- 
lation, pp 219 and 210 in Vyavahara Mayukba Ed.: hiş- earliest 
commentator is Visvarupa who lived before Jimutavahana. The 
latter who was a great critic; quoted him six times -in Dayabbaga 
and generally with respect. Reads Visvarup and refers to umes 
-Hindu Law, Vol. II; p. 12. 

wawa is concubine, whereas qÑ} is female slave. But the very 
-word «aagi is in Vribaspati and is quoted by Visvarupa. 

. Reads Rajkumar Sarvadhikari's Tagore Lectures-(1880) p. 941. 
He was vehemently against me and referred to Mitakshara Ch. II, 
1, 28 (Setlur’s Ed. p. 747) and Ch. I, IV, a2 (Setlur’s Ed. p.. 642.) 
Reads also Colebrooke’s translation of MitaksDara from Ghose’s 
Hindu law Vol. II, pp. ro7, 156. s 

(C.J. The argument of Babu Rajkumar Sarvadhjkari i is nega- 

'tived by. Visvarupa]. 
. Yes, Visvarupa's commentary was not ‘then kaon Visvarupa 
clearly places wañam on the same footing as at. “Therefore, ardt 
‘includes a concubine. Unfortunately, other commentators like 
Apararka, Balambhatti and Subodhini do not éxplain. Sulpani's 
naaar does not throw any light-or this question, 

Ofallthése Conimientators,’Medhatithi on Manu and Visvarupa 
on Yajoavalkya flourished before Jimutavaliana, ' They interpret in 
my favour. Raghunandan’ s Dayatattwa does not help the solution of 
this problem. His ‘Suddhitattwa’ throws some light.. Reads a pass 
sage from ‘Suddhitattwa’ and his translation. This passage should 
for ever setile the problem ‘and shows that the offspring of the Sudra 
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-need not be born of a maiden concubine as is clear from Vrihaspati 


who is quoted by Raghunandan. Refers to Nilakantha’s Vyavahara 
Mayukha IV, 29-32. Mandlik’s translation is not correct, Borro- 
daile’s translation is correct, Refers to 'Ghose’s Hsu. Law* 
Vol. II p. 1047. 

[Chatterjea J. The word — does not help d 

The absence of the word aret helps me. 

Refers to Vivada Chintamani (Ghose’s Hindu law ‘Vol. II. 
pp. 735, 702). uu 

Tagore's translation of Dayabhaga Ch. IX, para 29, "a son of a 
sudra by an unmarried woman” isnot correct, Ghose’s translation 
“a son by a woman not married by him" is much better. Refers 
to Mitra Misra’s Viramitrodaya, Sarkar's Ed. pp. 55, 138. 

He is not explicit, ‘but he uses drga: and META as j convertible 
terms. 

Kamalakar’s Vivada Tandava (quoted by Jolly in his Tagore 
Lectures p. 187) is in my favour. 

Lexicographers do not mean a female slave by «tdt. Refers 
to Chatturbhuj v. Krishna (1). where C. J. points out that Wilson 
Monier Williams, Roth and Bohtlingk all included a concubine 
under «rd t. 

Under the Mitakshara all cases are in my favour, I shall cite 
them because the grounds of decision in these cases are equally 
applicable to Dayabhaga cases. Other High Courts while deciding 
Mitakshara cases have relied, upon the Dayabhaga. Mitter J. in 
Narain v. Rakhal (a) quoted Mitakshara. ! 

` Ghose, J, in JKirjal v. Sukurmani (3) said that the law i is tlie 
same under thé Mitakshara and the Dayabhaga. 


Cites Rahi v. Govinda (4); “Sadu v. Baisa (5); Jogendra v. 
Nityanand- (6) ; Gangabai-v. Bandu (7) ; Sarasuti v. Mannur (8); 
Ramkali v. Jamma (9); Shama Shanker v. Rajesur (to); Roskan v. 
Balwant (11); Chuoturya v. Sahub (x2); Inderun v. Ramasawamy 
(13); Chutturbhuj v. Krishna Chandra (14), and Soundararajan v. 


Arunachalam (15). — 
(1) (1912) 16 C. L. J. 335 (337). 


(2) (1875) I. L. R. 1 Calc. 1. ` (3) (1891) L| L. R. 19 Calc. gt. 

(4) (1875) I. L. R. 1 Bom. 97- (5) (1878) I. L. R. 4 Bom. 37 (44). . 
(6) (1850) I. L. R. 18 Calc. 151* (7) (1913) I. L. R. 40 Bom. 369. 

(8) (1879) I. L. R. 2 All. 134 (9) (1908) I. L. R. 30 All. 508. 

(10) (1898) I. L. R. 21 All. 99. (11) (1899) I. L. R. 22 All. rot. 
(12) (1857) 7 M. I. A. 18, (13) (1869) 13 M. I. A. 141. 


(14) (1912) 16 C. L. ]. 235. (15) (1914) I. L. R. 39 Mad. 136, 


Vor, xxii] Hicit douit, 


All these cases are in my favour. Where the text has «tdt, the Privy 
Council as well as all the other High Courts and your Lordship the 


- Chief Justice have taken it to mean a concubine. There is nothing 
- in the Dayabhaga which ¢an.warrant a restricted interpretation. It 


would be singular that eg when used by Jimutavahana should 
receive a limited construction. But’ even in Bengal the law was 
understood in a different way before 1875, Le. before the decision 
in Narain v. Rakhal (1), which really marked a departure from the 
settled law. This is not a matter of stare decisis, There are Judicial 
decisions of Sudder Court and Supreme Court in my favour (2). 


No difference in the two schools is contemplated: /uggomokan v. 
Sasumcoomar (3). The Judges applied the Bengal law in this case, 
though the party was a Sikh having donficile here: Pershad v. 
Mukesru (4). - ‘Opinion’ of Pundits supports my submission. These 
are all in my favour, : 


In Annayyan v. Chinnan (5) White C. J. and Benson]. ex- 
pressed their opinion against me on the meaning of waftdtan, but 
their judgment was reversed by a Full Bench in Soundararajan v. 
Aruncchalam (6), where Sadasiva Aiyar J. and Wallis C. J. give 
reasons in my favour. Refers also to Subramania v. Rathnavelu (7). 
wain is loosely translated as ‘unmarried.’ It really means 
“not married to the putative father.” 


What is there to suppose that the Hindu jurists favoured the 
seduction of a virgin more than that of a married woman? They 
have condemned the former as the worst kind of incest. [Manu 
Chap. XI, verse 59, Yajnavalkya, Prayaschitta Adhyaya, V. 232.] 


Connection should be neither incestuous Dar. adulterous, Re: 
fers to Sarbajnanarain. The sms husband should not be living 
and she should be a permanent concubine. 

Cites Kaki v. Govinda (8) ; Kuppa v. Singaravelu (9) ; Dalip v. 
Ganpat (10). In these cases, the illegitimate son was not allowed to 
inherit as the husband of the concubine was living. 


(1) (1875) I. L. R. 1 Cale. 1. 
(2) (c) (1816) a Mac. 256, Case No. 49 (Dacca) ; 
(2) (1816) 2 Mac. 119, Case No. 13 (Bhagalpur). 

(3) Hyde's Notes—2 Morley’s Digest p. 43 ; Indian Decisions (Old Series} 
Vol. III p. 797. 

(4) (:8a1) 3 Sel. Rep. 176 ; Indian Decisions (Old Series) Vol. VI p. 809. 

(5) (1909) I. L, R. 33 Mad. 366. (6) (1914) I. L. R. 39 Mad. 136. 

(7) (1916) I. L. R. 41 Mad. 44. (8) (1875) I. L. R. 1 Bom. 97. 

(9) (1885) I. L. R. 8 Mad. 325. (10) (1886) I. L. R. 8 All, 387, 
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'The reasons in the Calcutta cases cannot be supported and they 
should be overruled. 

In Kirpal v. Sukurman (1), à new argunient has been added, 
which is a broken reed to rely upon. Ia Namin v. Rakhal (2) 


the decisions of the lower Courts in favour of the illegitimaté son. 


show that there was no' regular custom discontinuing inheritance of 


illegitimate sons. They als» support my submission that this matter - 


is not stare decisis and your Lordships should füetelors over- 


rule it. 


Babu Jitendralal Banerjee (with him Babu Nirmal Chandra 
Chatterjee) for the Respondents: The question is, whether SS 
would include the son of a concubine. , 

By the expression :"—wefedter erent si gs: Jimutavahana did 
not'contemplate the son of a concubine who was a widow when 
she became the mistress of the putative father. : 


[C. J. : Which text are you reading from ?] | 

From Bharat Siromoni’s Edition of the Dayabhaga ; ; Sanskrit 
press ; Samvat 1907, p. 159. __ 

[C. J. Do you concede that the current text of Bharat Sironcii 
is correct ?] 

Yes. Ihave not come across any other edition which gives s & 
different text. 

[C. J. But that differs from Mitter Js penadi 

Yes, Mitter J. omits ug. 

[C. J. Do you think Mitter J.s translation is correct, if the 
current text be wqfegtat eeifa xig ga: ?] 

Mitter J.’s tanslation was correct, but was incomplete. 


[C. J. But do you attach: tay importance to the word which 
Mitter J. omitted ?] . 


„Yes, Thecase would depend c on each and every word in 


` Jimutavahana's passage. 


In order to entitle the flesitmate son to inherit, hes mother 
must satisfy three conditions according to the Dayabhaga: (a) She 
must be a xz (b) She must be.a yg of the qut category. "(c) 
She must be a never-married iof the ardt category. 

[C. J. How do you get never-married ?] — 

From the text of the Dayabhaga wuni. 

[C. J. waft does not mean *'never—married -It means 
simply, not married.] : : 

(1) (1891) I. L. R^ 19 Cale. ore (2) (1875) LL. R. 1 Cale. 1. 


VoL. XXXII.] .. HIGH COURÍ. 


` [Fletcher J. ‘Unmarried’ means ‘having -no husband’, not neces- 


sarily a‘maiden. It may include a t widow.’] 


. * But there is a great divergence between English bue and d the 


Bengal School of Hindu Law. Here wafvdtat means * unmarried’ in. 


the absolute sense of the term It ddes not mean ‘not married 
to the putative father, It "denotes aosence of marriage at any 
stage, 


. [Fletcher J. Then you mean really that the mistress should be 


a virgin before her son can inherit.] 


No.’ It does not necessarily mean a ‘virgin’ concubine, It 
simply means ' not married to any one,’ The commentators have 
taken the © expression" in that sense. Reads Srikrishna's com- 
mentary , on the word "s u(xallar “Emaiten” —'not matried by 
any one," 


[C]. That is in para 28.] 
Yes, but my learned friend interpreted the word in para. 29 with 


reference to similar expressions in para, 28 and para. 11x; Paras 28 
and 29 should be read together. i 


[C. J. But can you suggest any reason, why Jimutavahana 
should make a distinction between a ‘never-married’ concubine 
and a widow concubine i 


For restricting the area of choice ; the Bengal School had very 
strict notions of morality and had great regard for the sacio of x 
widow. i 

C. J: Bay ase you any theory to explain «he position of 
Jimutavahaha 'as distinguished from that of Manu or Vajna- 
valkya ?] d a ts 

There was a gradual but progressive restriction on illegitimate 
intercourse eg. Manu allows the son of a edt or qme«tét to inherit 
(Chap. IX, verse 179). Yajnavalkya appreciably restricted the area 
to «mis son (Chap. II, verse 133) In the Dayabhaga, another 
stage towards restriction is introduced by *suf«dtar; which has been 
always understood as * never-mirried. e.g. Vyavahara Mayukha, 
IV, 30-32. Setlur's Ed. Vol. I pp. 7a-3. Borrodaile's translation 
“not married to him” is incorrect. Mandlik’s translation as 
" unmariied" is’ correct and isin my favour. “Refers to Vivada- 
chintamani and J. Ghose’s translation—''a .son ‘by a woman 
not married by him” is incorrect. Tagore’s translation—“ a -son 
of a Sudra by an unmarried woman” iş correct, This view is 
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supported by judicial decisions. Cites aA v. Govinda (1) ; Sadu 

v. Baisa (2); Gangabai v. Bandu (3); Annayyan v. Chinnan (4). 
[C. J. Has not Annayyan v. Chinnan (4) been overruled by a , 

Full Bench in Madras?] ' 


Soundararajan v. Arunachalam (5) is a Full Bench decision, but 
this Full Bench did not really overrule Annayyan v. Chinnan (4) 
on this point. 

Next, I come to the word zren& in the Dayabhaga text. «TT 


` means grdt and Egr | 


[C. J. Why do you confine wf only to ardt and armat? | 

Because, Jimutavahana quotes Manu's text as authority. Manu 
gives «wt and «matti ‘Therefore, Jimutavahana’s gret must be 
restricted to them. 

zr in Manu’s text must mean a slave woman. Manu has des- 
cribed the various ways in which a person may become a ata | 

[C. J. How do you show that in Manu's time «rg meant noth- 
ing but a slave ?] 

Reads Kulluka’s Commentary (VIII, 415). Raghabananda’s 
Commentary supports Kulluka's view. 

[C. J. But Kulluka's Commentary is comparatively recent. | 

But, he should certainly be accepted as an authority in Bengal 
as he flourished in Gauda in the family of a Varendra Brahmin. 


The views of Kulluka and Raghabananda are followed by 
later writers ; e.g. in Dayakrama Sangraha, the last authoritative 
juristic work in Bengal. 

Sreekrishna, the author of Dayakrama Sangraha, restricts «qq to 
the 15 classes enfimerated by Narada in his Smriti (V, 25-28). 


Reads Jolly’s translation S. B. E., Vol. XXXIII, pp. 135-136. 
zt cannot be taken as a concubine. If the jurists wanted to 
extend the privilege to sons of concubines, they would have replaced 
«idt by a technical expression like gfse denoting concubines, which 
is explained as frangayafeag. Reads Yajnavalkya II, ago. 

Thus, art by itself is not used as referring to a concubine, 
Reads also Yajoavalkya II, 181, 182. and West and Buhler's Hindu 
Law p. 358. 

. Cites Dattaka Mimansa 1V, 75, 76 ; SetlurI p. 392 which des- 
cribes «mt as "female purchased bya price ;" Vivada Ratnakar 
(1) (1875) 1, L. R. 1 Bom. 97 (112, 113). 


(2) (1378) I. L. R. 4 Bom. 57. (3) (1915) I. L. R. 40 Bom. 369. 
(4) (1907) I. L. R. 33 Mad. 366 (370, 371). 


(5) (1914) I. L. R. 39, Mad. 136. 


a 


Vou, XXXIL] HIGH ‘COURT: 


Ch. 13-3 Setlur IL-p. 203 which quotes Manu and interprets’ like 
Kulluka; Dayabhaga Chap. I para. ro. Again, all the translators, 
„Indian and European, have translated «iq as female slave. 

Jimutavahana's expression safest eranfe xzt is a compound of a 
peculiar character. It is a KarmadAaraya compound of which the 
first member wafediat raf is itself a compound composed ‘of a 
maaga ate (wafia ad) and a agaf (at wife aa a:) (cites 
Thibaut’s Sans, Grammar, Chap. VII) Hence, wqfdtai qualified 
«Wi and Mitter J. was correct in placing ‘unmarried’ before 
‘female slave.’ Colebrooke’s translation was materially defective, as 
he placed ‘unmarried’ before ‘Sudra woman, whereas wuftdtat 
comes before «mdi or ‘female slave’ in the $ext. Mitter J.’s tran- 
slation of the passage was substantially correct, as he gives—‘the 
son of a Sudra by an unmarried female slave, etc." There is one 
omission—"azi^ which comes after "enfe". But it is quite 
possible that Mitter J. wanted to save copy and useless repetition 
of the correct portion of Colebrooke’s translation, ie., "or other un- 
married Sudra woman" by putting ‘etc,’ after ‘female slave. The 
‘comma’ after ‘female slave’ and before ‘etc.’ is significant and 
strongly supports this view. 

Regarding judicial decisions, I submit that thera is nota single 
case under the Dayabhaga law which has been decided against me. 

[C. J. The Judicial Committee has expressed its opinion against 
you ] 

The decision of the Judicial Committee in Jogendra v. Nitya- 
nand (1) can be clearly distinguished. That was a case of a co-parcen- 
ery family and the illegitimate son was already in pgssession of the 
property by virtue of the principle of survivorship. The Privy 
Council assumes the question but does not decide it The judg- 
ment of their Lordships is not based upon the interpretation/of texts. 
Distinguishes also Chuoturya v. Purhulad (2); Indarun v. Rama- 
sawmy (3); Radhika v. Nilamani (4). i 

'[Chatterjea, J. What are the opinions of Babus Shama Charan 
Sarkar and Jogendra Nath Bhattacharyya ?] ` 

Sarkar is against me. Bhattacharyya isin my favour. Custom 
of society sometimes wfinspite of texts and commen- 
taries, Inthe Bombay cases, the Judges decided in favour of 
the illegitimate son, but based, their decisions on a special custom 
which had grown up in the Bombay Presidency. Refers to Radi 
v. Govinda (5). 


(1) (1890) I. L. R. 18 Calc. 151... {a} (1857) 7 M. I. A. 18 (48). 
(3) (1869) 13 M. I. A. 141. (4) (1870) 13 M. I. A. 497 (506). 
(5) (1375) I. L. R. 1 Bom. 97 (115). 
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'[C. J. Do you say that the decisions in the Calcutta cases were 
inspired by this sentiment of bringing law into namga. with the 
progress of society ?] : 

Thatis more than what Ican say. But there was no sucli 
special custom in favour of the illegitimate son in Bengal, as there 
is nota single decided case which took a contrary view. Refers to. 
Roshan v. Balwant (1). - 2: 

If your Lordships decide ‘Dasi’ to include a ‘concubine, I would 
rely upon the Bombay and Madras decisions which insist upon He 
«d being wu xutet or unmarried to any one. 


On this point, Sir Michael Westropp is in my favour : Raki y. 
Govinda (2). Jimutavapana’s opinion is really identical with that. 
of Nilkantha who has been translated incorrectly by Borrodaile. 
Refers to Sadu v. Baiza (3), where Nanabhai Haridas J. insisted 
upon the gz being ‘unmarried’ in the absolute sense of , the term, 
He pointed out that «qfxTat means ‘not married to any one.' 
Cites also Gangabai v. Bandu (4*; Krishnayyan v. Muttusami (5); 
Annayyan v. Chinas (6); Soundararajan v. Arunachalam (7). 
On the meaning of waqfet these cases are in my favour. In 
the Order of Reference iu Soundararajan v. Arunachalam (7), 
Seshagiri Aiyar J. refers to Narain v. Rakhal (8). But Sadasiva 
Ayar J. is the only Indian Judge up till now who is against me. 


The decisions of Sudder Court and Supreme Court referred. to 
by my learned friend do not help us in any way. 


Thus in Bengal there has been no case under the Disable 
against me. Macnaghten knew and quoted the Vyavastha, but has’ 
expressed his opfnion-in my favour. Sir Gurudas Banerjee, a dis- 
tinguished Sanskritist, was consulted by the Judges of this Court and 
expressed his opinion against the appellants. See Kirgal v. Sukur- 
mani (9). He repeated his view clearly in his “ Marriage and 
Stridhan" 4th Edn. p. 171. 

Babu Atul Chandra Gupta in reply :—The' argument of the 
appellant that ‘Dasi? means a slave woman according to Jimuta- 
vahana is vitiated by two errors: Firstly, reference to Manu’s 
enumeration of slaves in.Ch. VIII, V. 415 cannot explain «tet a 
«water atin Ch. IX, V. 179. 


(1) (1899) de L. R. 22 All. 191 (197). (2) (1875) I. L. R. 1 Bom, 97 (113). 


(3) (1878) I. L. R. 4 Bom. 37. *4)- (1915) I. L R. 40 Bom, 369. 
(5) (1883) I. L. R. 7 Mad. 407. (6) (1907) I. L. R. 33 Mad. 366. , 
(7) (1914) I. L. R. 39 Mad. 136. (8) (1875) I. L. R. 1 Calc. r.” 


(9) (3891) 1. L. R. 1g Cale. gts ' 


Voi, XXXI] HIGH COURT, 


`- Secondly, the codes attributed to Manu and Yajaavalkya are not 
written by individual jurists as unitary artistic treatises. The differ- 
ent commentators have not interpreted these codes in this way, as 
they have often drawn different conclusions from the same text. 

Isolated texts divorced from the context should not be relied 
upon. - Í : 

There are two ars in Manu’s text. But they are not exhaustive. 
It is wrong to contend that ed} means necessarily a ‘female slave." 

Regarding Jimutavahana, we must not treat the Dayabhaga as 
a modern statute but should try to follow him after going through 
the whole chapter. wuf&dtat does not mean a maiden but only a 
woman not married to the putative father. Refers to the com- 
mentators of Manu. : Le oo 

Regarding the judicial decisions, the Bombay cases cannot be 
brushed aside only on the ground of local custom, for the P. C. 
in Jogendra v. Nityanand (1), agreed with Sadu v. Baisa (2), though 
the case went up from Calcutta. 

Jogendra v. Nityanand (1) cannot be distinguished, as the foun- 
dation of co-parcenery was the right of the illegitimate son to in- 
herit, Chuoturya v. Purkulad (3) taken with Roshan v. Balwant (4) 
is against the appellant, In Soundararajan v. Arunachalam (s), 
Wallis C. J.’s view is quite clear from his F. B. judgment where 


-waffen is taken as ‘not married to the putative father.’ 


The Dacca case (6) proves that the law was different before the 
decision in Narain v. Rakkal (7). The matter is not stare decisis as 
the latter case really introduced an innovation not justified by the 
texts, 

* C. A V. 

The judgments of the Court were as follows : 

Mookerjee, A. C. J.—This Reference has been made in con- 
nection with a suit for recovery of possession of land upon declara- 
tion of title, The subject-matter of the litigation is a holding which 
belonged at one time fo an agriculturist, Panchanan Das by name, 
A widow Rupa Dasi who had a son Rajani Nath Das (the first 
defendant) by her deceased h came to live with Panchanan 
Das as his mistress, They lived together for many years and the 
gecond defendant Hari Mohan Das is their illegitimate son. Pancha- 
nan Das died in 191r. The plaintiffs, who are the landlords, insti- 

(1) (1890) I. L. R. 18 Cale. 151. (2) (1878) I. L. R. 4 Bom. 37. 

(3) (1857) 7 M. L A. 18. (4) (1899)_1. L. R. 22 All. 191. 


(5) (1914) I. L. R. 39 Mad, 136. (6) (1816) 2 Mac: 256 ;. Case No. 49: 
(7) (1875) L L, R. 1 Cale. i, 
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tuted. the present suit on the 8th April, 1916, for recovery of pos-- 
session of the holding on the ground that as Panchanan Das had - 
left no legal heir, the land had reverted to them. The parties were 
not agreed as to the status of the tenant ; the plaintiffs asserted thate 
Panchanan Das was an under-raiyat, while the defendants thain- 
tained that he was a raiyat. ‘The Courts below did not determine 
this question, but held that if the holding were assumed to have 
«belonged to an occupancy raiyat, his right of occupancy was, under 
section 26 of the Bengal Tenancy Act, extinguished upon his death 
as he left no legal heir; in other words, that the second defendant, 
as the illegitimate son of Panchanan Das, could not be deemed to 
.be his heir-at-law under the Bengal School of Hindu law. This 
conclusion was founded upon the decision in Narayan Dhara v. 
Rakhal Gain (1), which was. followed in Kirfal Narayan v. Sukur- 
mani (2). It was not disputed before the Division Bench that if 
these cases were correctly decided, the decree of the District Judge 
could not be successfully assailed. Mr. Gupta, who argued the 
case on behalf of the appellants, however, invited the Court to exa- 
mine. the correctness of these decisions which were based on the 


assumption thata passage inthe Dayabhaga (Chapter IX, para- 


graph 29) was inaccurately rendered by Colebrooke. Mr. Gupta 
‘contended that there-was really no foundation for this view. He 
also drew attention to the fact that in Bombay, Madras and Allaha- 
bad, ithad been held that an illegitimate son of a Sudra by a 
continuous and exclusive concubine or mistress is an heir under the 
respective School of Hindu Law which prevails in each of thos 
jurisdictions ; and for this;purpose he referred to the judgment-ine 
Chatusbhuj v. Krishna Chandra (3), where the earlier cases are 
mentioned. Amongst later decisions to the same effect; reference 
was made to Gangabai v. Bands (4); Soundararajan y, Aruna- 
chalam (5) ; Suóramania v. Rathnavelu (6), which, it was said, were 


'all supported by the opinion of the Judicial Committee in Jogendra 


v. Wityananda (7). Mr. Gupta further urged that on a correct inter- 


‘pretation of the texts it would be found that there „was no real 


difference on this question between the Bengal School and the other 


‘Schools of Hindu Law. He finally pointed out that the decisions 


(1) (1875) I. Le R. 1 Calc. 1; 23 W. R. 334. | 

(2) (1891) I. L. R. 19 Calc. or... s 

(3) (1912) 16 C. L. J. $35; 172 C. W. N. 442. Ks 

(4) (1915) I. L. R. 49 Bom. 369. (s) à 914) I. p. R. 39 Mad, 136. 
(6) X1916) I. . L. R. 41 Mad. 44. 

(1) (1890) L. R. 17 1. A. 128 ; I. L. R. 18 Cale. 151, 


Voy, X XXII] . . HÍGH COURT. 


in Narayan v. Rakhal (1), and Kirfal v. Sukurmani-(2), have been 
frequently: doubted by text-writers. The Division Bench, without 


pronouncing a final opinion on the question raised, thought that- 


*there was considerable force in these contentions, and accordingly 
referred the following question for decision by a Full Bench : 
Whether, under the Bengal School of Hindu Law, the illegiti- 
mate son of a Sudra by a continuous and exclusive concubine is an 
heir to his putative father. 
The Division Bench ' observed that in the case before them, no 


question arose as to preferential right, in the event of competition 


between such a son and a legitimate heir. 

' As the point referred arose in an Appeal from Appellate Decree, 
the whole appeal was, under rules of Court, referred to the Full 
Bench. 

_The solution of the question referred depends primarily upon 
the true construction of paragraph 29 of Chapter IX of the Daya- 
bhaga of Jimutavahana. It may be stated at the outset that the 
original of the Dàyábhaga is not divided into chapters, sections and 
paragraphs ; these, together with appropriate headings, were supplied 
by Colebrooke in his translation ; besides, as the original is written 
in prose, it is not’ correct to describe the paragraphs as verses, as is 
sometimes done. ` What is called by Colebrooke Chapter IX treats 
of the participation of sons by women of, various tribes and is 
divided into 31 paragraphs. Paragraph 1 describes the subject 
matter under discussion as partition among sons of the same father 

"by different women, some equal to himself by class, others married 
in the direct order of the: tribes. Paragraphs ‘g— specify the 
different classes of wedded wives, for marriage is alloWed with women 
in the order of the tribes as well as with those of equal class. Pari- 
graphs $—10 censure the union by marriage of a man of a regene- 
rate tribe with a Sudra woman. Then follows paragraph zr: 
wa: Bayne yzi 48 qw fay aerate: mafaa aa afa 

' "Hence these evils do not ensue on the procreation of offspring upon 


& Sudra woman, not married to the Brahmin himself ; but a venial | 


offence is committed anda slight penance is requisite, as will be 
shown.” Srikrishna comments on the word @aaderary "Not married 
to himself” that this implies ws«]aum ' "Married to another man”and 
‘add @4 aguang anaa aad 4 faq: , indicating that 
there is thus no conflict with the rule to be laid down in parg- 
graph 28. Paragraph rr undoubtedly implies that, according to 


. (1) (1875) L L-R. 1 Calg. 1343 W. R. 3344. E 
(2) 0891) I. L, R. $6 C lc, on. d 
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the-author, intercourse without marriage was less objectionable than - 


marriage with a woman of a degenerate -class, Paragraphs 12—23 


describe the rules of ‘partition among sons by wives of different. 


Classes. Paragraphs 24—26 treat only'of sons by a Sudra wife. 
Paragraph 27 attempts to reconcile a text of Manu (IX. 1 54—15 5) 
Fetneraph 28 refers to a text of Vrihaspati, 

TT Xx qu «ep ades: i 

wem d wee HT g: d 


which laid down that “The virtuous and obedient son, borne by a., 
Sudra woman to a man who has no other offspring should obtain a. 


maintenance," Then reference is made to a text of Manu (IX. 178). 
` a maag azat ag udi f 
a nata taag roa: wa: d 


which declares that “A son begotten through lust on a ; Sudra womau 
by a man of the priestly class is even as a corpse though alive, and ` 
is thence called a living corpse.” This, according to. Jimutavahana, | 
implies that the Sudra woman is “unmarried” aeaftdtagargaimiaa 
whereupon Srikrishna comments «fact at amuan frg meras 
waar "Not married to any one, but kept for sensual gratifi- 
cation.” This paragraph plainly - takes up the thread from 
paragraph 11 which must be read with it, . Then follows 
paragraph. 29, 

EE. grfifteerenfen zig fagam guest: | mare agi! 
SRA queue ar a: AEG gat wq Qanita waif afea: i 
which stands as follows in the version by Colebrooke : 

“But the sow of a Sudra, by a female slave or other unmarried 
Sudra woman, may share equally with other sons, by consent of the 
father. Thus; Manu (IX 178) says, ‘A son begotten -by a man of 
the servile class on his female slave, or on the female slave of his 
Slave, may take a share of the heritage, if aa -thus is Hs 
law established." : 


The expression Ó— “On the female slave of his slave" is 
taken by.Rambhadra as also by. Srikrishna, the well-known com- 


méntators of the Dayabbaga, to mean urgenufedtexfaemp^ "Ori 
the-unespoused concubine of his male slave,” ‘while . Srinath 


Churamani, another. commentator, interprets it as equivalent to 


wa areata evar "On the wife of his male slave,” as is gone 
by Raghavananda, a commentator of Manu. . _ .. 


Paragraphs 30 and 31 treat of the. “Share taken by the. son of. the 
Sudra woman mentioncd in paragraph ag. : 
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The translation .of paragraph 29 by Colebrooke was called in 
question in the case of Narayan Dhara. v. Rakhal Gain (1), where 
: “Mr. Justice Romesh Chandra Mitter, after setting out the passage 
as translated by Colebrooke, observed as follows.: 

"The passage as translated’ certainly warrants the conclusion 
that an illegitimate son of a Sudra by a slave or other unmarried 
Sudra woman takes the inheritance of the father ; but referring to 
the original text, I find that there is a slight inaccuracy of translation 
in the first part of the verse.in question. The passage, if correctly 
rendered, would.run thus: ‘But the son of a Sudra by an un- 
married female slave, &c. may sbare equally with other sons, by 
consent of the father, &c.’ There ig a similar inaccuracy in V. 3r, 
which should stand thus: ‘Having no other brother begotten on a 


married Woman, (be) may take the whole property : provided there - 


be nota daughter's son. So Yajnavalkya ordains: ‘One who has 
no brother may inherit: the whole property for want of daughter's 
sons.’ But if there be a daughter's son, he shall share equally with 
him ; for no special provision occurs : and it is fit that the allotment 
should be equal; since the one, though born of an unmarried 
woman, is son of:the owner, and the other, though sprung from a 
married woman, is only his daughter's son.” 

The accuracy of the translation given by Mr. Justice Mitter was 
unsuccessfully, challenged by, the appellant in the case of Xfrfal 
Narain v. Sukurmani (2), where Sastri Golap Chandra Sarkar urged 
that the translation by Colebrooke was perfectly correct, if tested 
by reference to the original text as contained in the editions of 1813 
and 1829, published under the authority of Government, as also the 
edition with six commentaries prepared, after collation with numer- 
ous manuscripts, by Pandit Bharat Chandra Siromani, Professor 
of Hindu Law in the Sanskrit College, Calcutta, and reputed as one 
of the most erudite teachers of the subject in the middle of the last 
century.. This edition was published in 1863 under the auspices of 
the well-known Sanskritist, Prasanna, Kumar Tagore, who himself 


‘held a distinguished position in the field of scholarship as the trans- ` 


lator of the Vivada Chintamani.’ The text as reproduced in this 
standard edition unquestionably shows that the translation given 
‘in the judgment ‘of: Mr. Justice Mitter is inaccurate, as it omits the 
word xxu which Colebrooke correctly rendered as.Sudra woman, 
-On what text that translation was ‘based has never been traced, and 
a reference to all the available printed editions and manuscripts of 

(1) (1875) I. L. R. r Calc. 1 ; 23 W. R. 334. 

(2) (1891) I. L, R. 19 Calc, gr. 
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Civit ‘the Dayabhaga in the libraries of the Asiatic Society and the Sans-. 
e krit College, -which has ‘been -made for the purposes of this:casé, 
S ‘Rajni confirms the accutacy of the text contained in the standard edition 


Nit tad we have mentioned, : It must further be remembered that the tran- 

Bon od . 8lation given by Colebrooke in the Dayabhaga i is identical. with that 
Haoherjee A. CF made by him of the corresponding passage in the Digest of Jagan 
natha-(Book V. 174), where the original text in the manuscripts - 
available-supports his version, namely “ The son ofa Sudra by a 
female slave or other Sudra woman no? lawfully married, shall, 
with his father’s‘consent, have an'équal share with other sons." 
Colebrooke, as we have seen, renders the first sentence in paragraph 
29.as follows: “ But the son of a'Sudra by a:female slave or other 
unmarried Sudra woman may:share equally with other sons by con: 
sent of the father." That this is a substantially correct version, 
becomes clear if we conipare it with the following literal translation 
of the original, prépàréd by- Sastri Golap Chandra Sarkar: “But 
of a Sudra a-son-by-a-not-married-female-slave-or-the-like-Sudra- 
woman, may share equally with other sons, by the father’s. permis- 
sion.” The words connected by the-hyphens stand for: a single com- 
pound word in the original, namely, wafedinrrenfeyeiga:. The only 
difference between this literal rendering and the translation by Cole- 
brooke i is that'the word “unmarried” as used by GBisbropkas is. ambi- 
guous and may mean” ‘either © not- married by the man,” or “never 
tharried to any one;” that i is, a maiden. ` Apart: from this, itis plain, 
that if the text -be acceptéd as given in the ‘edition prepared. by 
Bharat Chandra Siromani and the-literal translation thereof be 
adopted,. there is no’ escape. from the conclusion that the, decision 
in the case of Narayan Dhara v. Rakhal Gain (1),,cannot be sus: 
tained ; j indeed, ‘Mr. Justice -Mitter himself, as we.have seen, conced- 
ed that the- passage as translated by Colebrooke :“certainly warrants 
the conclusion-that an “illegitimate son of a Sudra by a slave or other 
unmarried Sudra woman: takcs the inheritance of the father.” We 
. Observe from the judgment-of'Sir Michael. Westropp, C. J.,.in Raki 
V. Govind (2), that he ‘had before-‘him-the .same.text of. the Daya: 
bhaga as is contained in the edition prepared by Bharat Chandra, 
Siromani ; he quotes the Sanskrit ‘words xw wuftwTa eene, 
Which 'he translates literally as““T'ne son. ( born.) to a Sudra..by 
an unmarried Dasi or other Sudra (female),"- who.may share,equally. 
with. other sons by 'consent of the ‘father. -Reference may also be 
mate to the comments of ‘Dr. Julius: ee bus of. Sanskrit in, 

(1) (1875) I. L. R. 1 Calc. 1; 23W: R334j 107 23.3. EEA, 
(3) (1875) 1. L. R. 1 Bom, gp (110). ug. e. bot Ba Sy 
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the University-of Wurzburg, in his Tagore Law Lectures on the 
. History of Hindu Law (page 187) where he suggests slight modifi- 
cations in -the -translations given by- Colebrooke of paragraphs 29 
* and 31 ; in the former case, he substitutes: ''"The son of a Sudra by 
a female-slave -or-other unmarried Sudra woman”; in the latter case, 
he gives the translation : ‘Having no brother begotten on a married 
woman, he (the son of a Dasi) may take the whole property." These 
modifications are not material for our present purpose and do not 
lend support to the decision in Narayan v. Rakhal (x). 


Mr. Banerjee for the respondent felt pressed by this argument 
and fully realised the grave difficulty of supporting a view which 
rested on a translation of an unknown, an untraced, and apparently, 
an erroneously assumed reading. He accordingly took recourse to 
another line of argument and maintained that the rule laid down in 
the first sentence of Chapter IX para. 29 of the Dayabhaga should 
be given a narrow interpretation so as to fit in precisely with the text 
of Manu quoted there as authority. “This method of interpretation 
was disapproved by the Judicial Committee in Collector of Madura 
v. Moottoo Ramalinga (2), where „Sir James Colvile observed that 
the duty of an European Judge whọ is under the obligation to 
administer Hindu Law is not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities, as to ascer- 
tain whether it has :been received -by the particular -School which 
governs the district with which he has to deal and has there been 


sanctioned by: usage. - To-the same effect are the weighty observa- 
tions of Sir Barnes Peacock in Moniram.v. Keri Kolitani (3), where 


with reference tothe contention-that a certain interpretation should 
be placed upon a-text of Katyayana,-he said :- “Their Lordships are 
of opinion that what they have to consider is not.so much what 
inference can be drawn from the words of Katyayana's text taken by 
itself, as wbatare the conclusions which the author of the Dayabhaga 
has himself drawn from themi ; $7 és Zo ¢hat treatise that we must 
look for the authoritative-exposition of the law which governs Lower 
Bengal, whilst, on, the.other hand, nothing is more certain than that, 
in.dealing with the same ancient texts, the Hindu commentators 
have often drawn opposite conclusions.” If the contrary view were 
adopted, and if we were called upon to investigate, whether in each 
instance, rules enurciated, for example, by: Vijoaneswara in his Mita- 
kshara or by Jimutavahana in his Dayabhaga, could ic be 

(1) (1873) 1. L. R. 1 Cale. 1 ;23 W. R. 334. 

(2) (1868) 12 M.:1. A. 397 (436). 

(3) (1879) L. R. 7 I. A. 115 iT. L-R. 5 Calc. 776 (785), | 
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supported to the fullest extent by the: texts of the -institutional 
writers quoted, which they professed to interpret but which they 
often made subservient to their views (see, for instance, the attempt. 
made by Jimutavahana to reconcile the texts of Devala and Vishnu, 
in the Dayabhaga, Chapter IX, paragraphs 24 and 26), we should 
have to undertake afresh the duties discharged by authoritative 
expounders of Hindu Law centuries ago in the different Provinces, 
Consequently, if the text of paragraph 29 is ascertained and if its 
meaning is clear, we cannot place a narrow construction upon it, 
simply because the rule enunciated therein seems more extensive 
than the ancient text of Manu quoted in its support ; indeed, Mr. 
Justice Mitter himself followed the reverse process, when he adopt- 
ed for the first part of paragraph 29 a modified reading and then 
observed that the version as corrected by him harmonised with the 
text of Manu : Warain v. Rakhal (1) . The present instance, however, 
is reasonably free from difficulty even from the standpoint of the 
text of Manu. The three texts quoted by Jimutavahana are as 
follows.: ' 
(1) -wae gaga way RRN: i 
aaia Se afg: Gang: N 
aya: n 


, "The virtuous and obedient son, borne by a Sudra. woman, 
to a man who has no other offspring, should obtain a maintenance, 
and let the kinsmen take the residue of the estate," Vrihaspati 
(XXV, 31) This text is explained to refer to a son of a twice-born 
person by a Sudra woman not married by him (see Dayabhaga 1X, - 
38; Jagannath, "Book V, 3,168 ; Vivada-chintamani, page 274; 
Vyavahara Mayukha, page 47) f 

(2) QEM N ERER N a: WEE UI WEN | 

Ssmi Wea sft waif safera: u 

2-3 ; Wm u ] 

“A gon begotten by a Sudra, or on a female slave, or on a 
female slave of a slave, may take a share (on partition) if permitted 
(by the father) : this is settled law” Manu (IX. 179). According to 
a tamiliar Sanskrit rule of construction, as observed by Sastri Golap 
Chandra Sarkar, the repetition of the particle-“or” may be taken to 
imply "or on any other similar woman,” in'other words, the enu- . 
meration is not exhaustive but only illustrative. 


(1) (1875) LL. R. 1 Cale. 1 (6) ; 23 W. Re 334. 
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(4) sva creat uz w masea aegis T Civit. 
aà aR weld macaw mfir i - o iowa: 
were Wig wat gegat gares d : c Rajani 

xs -- BPFH N x Nitai, 


"Even a son bégotten by a Sudra dn a female slave may get Mookerjec, A C.F. 
a share by the father’s choice ; but if the father be dead, the (legiti- ima 
mate) brother should make him partaker of half a share : one, who 
has no (legitimate) brother may take the whole, in default of (heirs 
down to) the son of daughters" :—Yajaavalkya (II, 133—134). 

. Jimutavahana lays down, on the authority of the text of Vrihas- 
pati, that the son of. a regenerate person by any Sudra woman, not 
matried by him, is entitled to maintenanca and then goes on to 
discuss the law relating to such a son of a Sudra in para. 29 ; there 
he first enunciates the rule applicable to the case and next quotes 
Manu in support of his view. Let us assume, for a moment, that 
itis permissible for usto investigate the true scope of this text of 
Manu. For this purpose, it is obviously legitimate to bave recourse 
to the recognised. commentators of Manu, particularly such commen- _ 
tators as were antecedent to or contemporary with Jimutavahana, 
Now Jimutavahana is known to have flourished in the eleventh 
century ; indeed, from the astronomical data furnished by his work 
on Kalaviveka (published by the Asiatic Society of Bengal), it has 
been ascertained with as much approach to accuracy as is practi- 
cable in such matters, that Jimutavahana was alive in 1092 A.D, 
(See the article by Mr. Panchanan Ghose, in 26 C. L. J. 17 short 
notes). The most ancient commentator on Manu whose work has 
come down to us is Medhatitbi, who is said to have flourished about 
the eighth century. Next to him, was Govinda Raj who is quoted 
several times by Timutavahana, but unfortunately his work has 
reached usin a fragmentary condition and the portion relating to 
the text now under consideration (IX. 179) is not available. Sarvajna 
Narayan is said to have flourished .in the fourteenth century and 
Kulluka Bhatta in the century. following. The relevant passages 
from these commentaries as also the translations which have been 
prepared for our use are set out below : 


(A) Medhatithi, Commentary on Manu, Book IX, Verse 179. 
aaaragiaralaga aa a: ga qui wi quf wow unu ain 
«rel mů t qea reef: ese: fm aaa were fira 
mae a afg qu quu Vain vf sary fray scena! aq wert fet n 
mAsa veil xu aiia wi peer arent agn q ra fef 
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Mookerjee, A. C. S. D : gh 

ge ucc ad Thisisthe son begotten by a Sudra on a woman, though not 


married to him (Anuhraya) or appointed (for raising issue) (Aniyuk- 
a taya). Thus even though the text says ‘Dasi of a Dasa, begotten 
on her, (he is son) not of the Dasa, but of the master of the Dasa. 
Enjoined by the father, he takes a share equal to that of the Aurasa 
son. (This is) when the partition is made during the father’s life- 
time, or if he enjoins "Be you equal sharer.’ But when the father 
leaves no injunction, thkt is provided for in another Smriti (thus) : 
‘Even though begotten on a Dasi by a Sudra (he) becomes taker of’ 
a share by choice.’ ‘By choice’ (is meant) the share that the father 
enjoins, ‘Ifthe father be dead the brothers should make him par- 
taker of half-share, ‘Should make him’ (ie.) in reference to their 
own shares. They should take two shares each thémselves and 
should give one to him, ‘“Brotherless, (he) should take the whole,’ 
in the absence of Aurasa sons he alone takes the whole property, if. 
(there) is no daughters son. If he exists, he should be considered 
gs an Áurasason. . . . . But Dasi's sons of Brahmins and 
others take only maintenance (and) not property, this is well- 
settled. . 7 
(B) Sarvajna Narayana, Commentary on Manu, Book IX, verse 
179. ME 
erat wes AM Tee À a eww umet maT Ameisen Wa. 
wis vf. Wa asoni wRix eag Seres wtfefa AA 
ira xat afedtewreuysumewt on ae wq wm gal «au ay vafe 


west ia afd nafa | qaqa TAT aeania N 


On a Dasi (means) on a woman not married to the Sudra.; so 
also issue procreated by the Sudra, who is- the master or chief, on 
a Dasi who is such of the Dasa-of the Sudra, he is also to- be given 
the Sudra's share—that is the meaning..(Directed by the father 
he takes.a share, but not that not so directed:.he takes- only 
~ maintenance.) By this (is indicated that) issue of a Sudra 
procreated on a Sudra woman though not married to him becomes 
his son if there is any sort of control:or dominion over her, but 
not, even if she is the’ wife of another—this is shown. ‘Therefore 
it is said on a Dasi, or on the Dasi of a-Dasa. - 
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(: c). Kulluka Bhatta.. Commentary on Manu, Book 1X, Verse 1719. 


. WORT TS eat EEA R at erat pu a: Yat mg s fenes 
equated: See a Se MTS NE sfa maaien 
mod à 


` That son of a Sudra who is born, of a Dasi, as T by 
‘won under banner’ and other marks already (in VIIL 41 5) 
spoken of, of of a Dasi related to a Dasa ; enjoined by the 
father he becomes taker of equal sharé with the wedded wive’s sons, 
-ü e. ) takes a similar share, This is settled rule of the Sastras. 

` The passage just quoted from the commentary of Medhatithi, 
has been summarised in. the following ternis by Professor . Jolly 
(Tagore. Law Lectures, page 187) : (1), The term ‘a Sudra's. son 
by a Dasi" means a son begotten by him on a woman neither mar- 
ried to him nor authorized to raise offspring (according to the cus- 
tom of.Niyoga) (a) Such a son shall receive an equal share with 
a ‘legitimate son, if his father wills it so, and either divides his 
property. in his lifetime or enjoins his legitimaté sons to share 
equally with the illegitimate son after his death. (3) If the father 
has made no such provision for the illezitimate son, he shall take, 
after the father’s déatb, half of the share allotted to. each legitimate 
son, (4) If there is no legitimate son, nor daughter's son, he shall 
take the whole ‘property. (5) A , daughter's sons, where there are 
any, shall be treated like legitimate sons as regards their shares of 
the inheritance.” It is thus clear that.the commentaries of Medha- 
tithi and Sarvajnanarayana are in conformity with the view taken by 
Jimutavahana as to the true scope of- the text of Manu. One of 
thee commentators, Medhatithi, as we have seen, preceded Jimuta- 
vahana by several centuries and his work was unquestionably of’ 
high authority in those days. The other commentator, Sarvajna- 


narayan, followed Jimutavahana by two centuries; as his interpre- 


tation is in substantial accord with that of Medhatithi, it may legiti- 
mately ‘be assumed that no change.of opinion had taken place in. 
the interval, and that. when Jimutavahana flourished, the accepted . 
interpretation. of the text was that given by Medhatithi. „On the- 
other hand, a change had apparently come, about by, the time when , 
Kulluka Bhatta and Raghavananda flourished, , who interpret the 
passage as restricted to. Dasas in the technical sense ‘of the term and 
refer to Manu (VIII, 41 5) for the seven variety ‘of ways in, which 
a man may be reduced to slavery (See also Narada Vv 26- -28, Where. 
fifteen ways in which a, man may be. reduced to- slavery are, enu. 
merated; and the Vivadabhangarnava of Jagannath, Tran, Cole.” 
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brooke, HI i..29-33). Kulluka Bhatta, however, is remarkable for. 
the narrowness of his views, and his importance is by nomeans com- 
mensurate with his ‘popularity which was duein a large measure to 
his brevity. ` The gradual spread of his work led to the supersession: 
of the more elaborate commentaries of the past and soon rendered: 
them, obsolete ; but the merit of his commentary must_not be judged 
by his popularity (see ‘the opinion of Buhler in his introduction to 
the translation of the Laws of Manu, page 131. S,B.E.S, Vol, 
XXV as also that of Professor Jolly in his introduction to the text 
of Manu, page XII). In any view, it would be hardly fair to Jimuta- 
vahana to test the accuracy of his interpretation of Manu, not by 
reference to the opiniqn held by the leading commentators. who. 

[ flourished before or immediately after hím, but by reliance upon the 
expósition of a commentator who came four or five centuries after 
bim, and may have held a different opinion. 

Similar observations apply to the text of Vajnavalkya relied upon 
by Jimutavahana. Here, again, we have the commentary of Visva- 
rupa who is quoted by Jimutavahana on six occasions, each time 
with approval, The relevant portion of his commentary as also the 
translation which has been prepared for our use is set out below: 


Visvaruf— Commentary on Yajnavalkya, Book LI, verse 133-134. 

steed v aaia on 4 svete — “any Era aa a- 
^W amaaa RA fef aqi crew" a cafu o nenfeerenequri 
fa: feerdimfaa ange: g wrenemuueuaaw(asasus RTA 
ga: tam? adma rct SuIS wedfna wee. waima Ten augu 
Wiss rim a ( senda difesa ferrea grani dift 
mera sf vaga p name aafaa: ) vd m iaaa fairer 


- The word ‘half’ is used to indicate a less share. Thus says 
Vrihaspati "on the death of the father, the share of the brother, born 
of a Sudra concubine, is to be given (by the other brothets) accord- 
ing to "their wishes jast enough for respecting (his rights) if he be 
willing to render service. » Here also the subject relates to one who ' 
is ready to transgress the Sastras, just as in the case of a son of: a : 
Sudra woman of men belonging to regenerate classes, and it should : 
not be inferred fhat concubinage i in case of Dasi is an injunction i 
(ofthe Sastras) Thus explained, everything i is , unobjectionable. 
-Suth an one if brotherless takes the whole in the absence of 
daughter ind her. son with the permission of the Sovereign. This 
also follows ‘from Vrihaspati’ saying, viz, * the Sovereign. takes i 
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everything of an issueless person, or through his permission one 
born of a concubine, say some * è 2% * -5* All this is 
special rule for Sudras. 


It is remarkable that Visvarupa uses the word “ Avarodhaja" 
(which i is translated above as born of a concubine) as eqivalent to 
the term ' Das? which occurs in the text of Yajoavalkya (11. 133) 
on which he comments. There is thus no solid foundation for the 
distinction suggested by Rajkumar Sarbadhikari in his Tagore Law 
Lectures on the Hindu Law of Inheritance, where (page 941) he 
that, “the word for a female slave is Dasi and the word fora 
concubine is Avaruddhah." This passage of the Madana Parijata is 
in the following terms: (Madana Parijata, €dited by Madhusudan 
Smrit ratna and published by the Asiatic Society of Bengal 
page 686). 

fan aisa aa fassent: qaja ud anfiaen: weer 
faaren: wran: aan wf ow freut aae aaa: ilg NES 


dga Hug - 


The author first refers to the text of Manu (IX. 218) which de. 


clares * women” (faa:) impartible, and then proceeds to explain the 
term “ women ;" “women female slaves; women of the seraglio. 
Where the female slaves are unequal in number, they should 
be made to do the duty by turns; if they are equal in number, 
they should be divided. But women of the seraglio, even though 
equal in number, are not divisible, That-is laid down by Goutama 
(XXVIII, 47): there is no division of women who are concubines.” 
This.passage merely .shows that Madanapala, the author of Madana 
Parijata, used the term “Dasi” to denote a slave woman and the term 
“ Avaruddha" to denote a concubine. From this the inference can 
not legitimately be drawn, as appears to have been done by Rajkumar 
Sarbadhikari that the word “ Dasi” in Sanskrit means, only a slave 
woman and may not include a concubine ; on the other hand, Visva- 
rupa, as we have just seen, uses the word " Avaruddha” as equiva- 


lent to “ Dasi” The same criticism is applicable to the use made. 


by Raj Kumar Sarbadhikari of the text of the Dattakamimansa 
(Sec. IV, 76) and Smritichandrika Chap. XI, Sec. 1, paras ro, rr. 


We may add that reference has also been made in this connection’ 


to the text of Yajnavalkya (II 290): ` 
saang TY frere aea q | 
f 2 wek gargia: yama qu g 
. Which is thus rendered by Mandlik: “A man (having intercourse) 


359 


CiviL. 
1920. 
w—À 
Rajani 
Ma 
Nitai. 
Mookerjee, 4. C. 3. 


360 


Civit. 


1920. 
ne 
Rajani 
9. 
Nita’... 
Mookerjee, A. C. y. 


THE CALCUTTA LAW JOURNAL. [Vor. XXII. 


with an Avaruddha (protected female slave) and Bhujishya (another's 
mistress) shall be required to pay a fine of fifty ponas, even though 
intercourse with them be (in other respects) permissible." "This. 
text is quoted by Nilkantha in his Vyavaharamayukha (chapter XIX) 
paras. 10-13) where he explains the term *'Avaruddha" to mean 
* female slaves forbidden by their master to have intercourse with 
other men" and refers to a text of Narada (See edition by Mandlik, 
text, page 9} and translation, page 152), Reference may also be 
usefully made to the Mitaksara where the word waaay is used in 


.the passages translated by Colebrooke in Chapter I, section 4, 


para. 22 and Chapter II, section 1, para. 28 ; this is taken as equi- 
valent to dga of Gautama that is suy% enjoyed or kept in con- 
cubinage in the fext dym dgutefaum: (Gautama. XXVIII. 47) 
The term ‘Dasi’ is not explained in the Subodhini and the 
Balambhatti which are commentaries or the Mitakshara ; nor is 
it explained by Apararka in his commentary on Yajoavalkya. The 
same remark applies to Raghunandana, who does not explain 
the term ‘Dasi’ in his Dayatattwa, though he quotes the text of 
Yajnavalkya in Chapter 11, para 39 (Sastri Golap Chandra Sarkar's 
translation page 18) But the attitude of Raghunandana (who 
flourished in the latter half of the fifteenth century) may be inferred 
from the following passage of the Suddhitattwa which refers to. 
the impurity of Sapindas and others and has been translated 
for our use : f l 


apu naaa saat gaf gad  fugua Aaa wea aT 
afafeary! ) var «rap da feat pow gaf dun a EUGENEA 
WEST WEA | main aa aag grates nafaa ward- 
ma amag ah: gainena naraca dagal wa 
a8 4 feed ga maaa feud ag mahema an agai: 
qar namani cwn aa m w A arga- 
Qr agian a wae wt Amia gery gE AA fuu 
mm Sq wes) a waeelsurwuru q aaa aA aana: Afaa 
frond: Cate feiem Pqi aegea: viéug Aer esu 
Afaa vw frre sa maa ag mga gaa Ha gA ya- 
muii a v gi Aaaa it ai n åf qat 124 
amis Med WAR | aa fak gee’ maaka fa mama aq WU 
aaa amia màt axfenfafa waga WU Nu anaq VTA! 
(Srirampur Edition 1834-35 Vol. 1, page, 157). V 
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Raghunandana—Suddhitatiwa ( Impurity of Sapindas and others.) `- 


(Says) the Brahmapurana,—'Where of two (brothers) the mother 


is one, but where in any such. case (their) fathers are two, there- 
eis: perfect similarity between these two in" birth and death. 


impurities.’ (If) a woman first married to one (and) having a son 
by. bim takes the protection of another’ with even the son, (and) 
afterwards has a son by him also, on the birth and death of these 
two soris according as possible the impurity of the father of tha 
second son is ef three nights. Of such two sons the birth and 
death impurity with respect to each other is as laid down for the 
caste of (their) mother. Here distinctions are made by Narada ;— 
‘But those who are born of a woman not sppointed (to raise issue), 
by one or many, are all non-heirs.; they are sens of the procreators 
only. If the mother is gained by the payment of price, let them 
offer pindas to (their) procreators. But if-gained not by payment 
of price, they are offerors of Pindas to the husband only (of the 
mother. By the use of the term ‘only’ the suggestion of (the son) 
having two fathers is stopped. And this payment of price is to 
be understood as for gaining the woman. The Sraddhaviveka says 
that in the absence of payment of price, (they are) offerors of 
pindas to the husband of the woman. But, in fact, as according 
to the saying of Adityapurana quoted before, procreation of son.on 
one’s wife by another is forbidden in the Kali age, such a son is 
of the procreator only. Now-a-days, the usage also is such. 
In view of Yajnavalkya's text, viz. 'Even though begotten on 
& Dasi by a Sudra, (he) becomes taker .of a share by choice; if 
the father be dead, the brothers should make him partaker of half 
share. Usage of this kind is of the Sudras alone, (apd) not of tbe 
other castes. Therefore the above-quoted.saying of. Brahmapurana 
also relates to them.” 

It is ‘noteworthy that the events ‘contemplated by Raghunandina 
in ‘the opening sentence of this passage have a remarkable resembl- 


ance to the facts of the litigation which has culminated,in the present . 


reference. .From what has already been stated, it thus appears 


that the decision of the question referred js, ,in one sense, simpler . 


in the case of the Dayabhaga than in the case of the authoritative 
commentaries recognised in other provinces, As we read the 
original text of. paragraph 29 of Chap IX of the Dayabhaga, 
reference is explicitly made, not merely to the sou of a Dasi but 
also to the son of a Sudra woman like a Dasi; as Sastri Golap 
Chandra Sarkar puts it, the two words ‘Dasi’ and ‘Ady may be 
rendered either as “a female slave or other? or “a female slave or 
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the like.” Mr. - Banerjee fully realised: that this was completely 
destructive of his argument, and advanced an extremely ingenious, 
argument when he made a desperate effort to restrict the normal 
meaning of ‘Dasyadi’ by reference to the text of Manu and to 
limit the ‘Adi’ solely to "Dasadasi' that is, to the wife of a slave or 
a female slave of a slave. Tiris assumed interpretation of the text 
of Manu is however incorrect, as it ignores the full force of the. 
double use of the particle ‘‘or” which gives it a wider significance 
than might otherwise have been the case, But the argument is, 
in our opinion, inadmissible on a further ground, although we 
do not overlook that the gloss of Srikrishna and Rambhadra, 
namely, gmemefafa «re wufcilexfuewnfaü:—or, "on a female 
slave of a slave, meaps, on one, not married, but kept by a 
slave,” may be so interpreted as to lend it to some extent the weight 
of their authority. If Jimutavahana had really intended what Mr, 
Banerjee attributed to him, he need only have quoted the text of 
Manu; it was needless for him to use a comprehensive phrase 
like ‘Dasyad? which manifestly. describes a class wherein is included 
‘Dasr. ; 
The only other point, then, which arises in connection with 
Chap. IX para 39 of the Dayabhaga is the true meaning of the 
word ‘Aparinita’ which was translated by Colebrooke as ‘unmarried’ 
and which Mr. justice Mitter had no occasion to consider in 
Narain v. Rakhal (1). This, as we have-seen, is ambiguous and has 
encouraged the argument that itsignifies "never married", A dis- 
tinction has been .attempted to be drawn between the two Sanskrit 
words, 'Ánuhra! and 'Aparinita' ; But there is really no foundation. 
for this suggestian. It may be conceded that the word ‘Aparinita’ 
taken apart from the context, is capable of either of the two mean- 
ings attributed to it ; but the context, in our opinion, leaves no room 
for reasonable doubt that the -term ‘Aparinita’ has reference to the 
person to whom the woman bears the son whose right of inheritance 
is.in question ; it does not refer to the past history of the woman 
taken by herself, It is worthy. of note that Srikrishna in his 
comments on the Dayabhaga Chap.-IX. Para 38, ‘interprets the 
word "Aparinita" as ararafewiat that is, not married to any one, and 
not as maarata that is, not married af any fime, Besides, it is f 
difficult to appreciate on what principle the right of the illegitimate 
son to take by inħeritance the estate of his putative father should 
be made to depend upon the fact, whether his mother when she 


became a concubine was a maiden or a widow, The theory 
(1) (1875) I. L. R, 1 Calc. 1 ; 23 W. R. 334. i 
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suggested by Jogendra Nath Bhattacharyya (Commentaries on 
Hindu Law, Second Edition, p. 332) that the son begotten on an 
- unmarried damsel may be deemed a real son is manifestly very far 
fetched and would give the illegitimate son an equal share with 
the legitimate son. Further, it is remarkable that according to the 
interpretation put forward by the respondent, the illegitimate son 
would acquire a right of inheritance, even though his mother had 
atrayed from the path of virtue before she became the mistress 
of his putative father, while he would have no right of inherit- 
ance, if his mother had been a faithful wife to her. first husband 
and had, after the death of the latter, become the concubine of his 
progenitor. We should be reluctant to accept an interpretation 
which leads to such a result, unless, indeed, there is no escape 
from the conclusion on the plain reading of the text. On the other 
band, we cannot overlook that both Manu (^I, 59) and Yajna- 
valkya (111, 231) emphatically condemn the seduction of maidens 
and itis highly improbable, to say the least, that either of them, 
could have given preference to an illegitimate son on the ground 
that he was born of a virgin concubine. We may finally add that 
the interpretation put forward by the respondent, not only negatives 
the claim of the illegitimate son of a Sudra by a continuous and 
exclusive concubine to take by right of inheritance, but also denies 
him all maintenance. This is plainly opposed to the scheme of Chap. 
IX considered and analysed as a whole; ibat scheme is to allow 
maintenance to illegitimate sons of the first three classes and a share 
of the estate by inheritance to those of Sudras. It is obviously no 
satisfactory answer to suggest that the claim of illegitimate sons of 
Sudras to maintenance, when not entitled to succeetl as heirs, might 
be otherwise worked out and established. [tZ « «meme: gw: wa: 
fuga ata ww" which is rendered by Colebrooke, “the son 
begotten by aSudra ona female slave, obtains a share by the 
father’s choice or at his pleasure”; fag «gyar atana wud,—" but 
the son begotten on a female slave by a man of a regenerate class, 
receives only maintenance, if he be docile.” Mitakshara Chap. r, 
Sec. 12, paras 2, 3; Afwitusawmi v. Venkata (1), affirmed in 
Muttusawmy v. Venkata (2); Chuoturya v. Sakub (3)). The vital 
question is, whether itis at all probable that Jimutavahana really 
left the illegitimate son of a Sudra by a continuous and exclusive 
concubine without right of inheritance and without right of mainten: 
ance, when he had the question of maintenance of the illegitimate 
(1) (1865) 2 Mad. H. C. R. 293. ` {2) (1868) 12 M, I. A. 203. 
(3 (1857) 7 Mi L A18, ee - 
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Civit. ‘sons of the first three classes in. mind and made express provision 
152b; -in that behalf. It would really be a serious reproach to a jurist of 
Rajani . such eminence as Jimutavahana to impute that ‘in a series of 
b . propositions, elaborately framed, logically arranged, and cogently 


iss argued out, he expounded the.rules as- to participation of sons by 
Mookerjee, A. C. Y. women of various tribes, and at the same time was ,completely 
: = oblivious of the case of maintenance of the illegitimate -son of a 
Sudra in the-event of his exclusion from inheritance.. This points 
to the conclusion.that Jimutavahana did not provide for the main- 
tenance of the illegitimate son of a Sudra by a continuous and 
exclusive concubine, because he had included him in the Steen 
of heirs, = Rem 

The essence of the matter is that the term “Dasi” as used. in the’ 
text of Yajnavalkya (11. 133), is capable of the restricted meaning, 
“female slave" as also of a wider interpretation. The contention of' 
the respondent is that the narrower interpretation should be adopted, 
with the result that as slavery was abolished in British India by 
Act V of 1843, there can no longer be any Dasiputra in this country 
entitled to inherit under the text of Yajnavalkya or the correspond- 
ing text of Manu (IX. 179) which form the foundation of the rule 
prescribed on the subject in the various Schools of Hindu Law- 
No doubt, slavery has been abolished in this country, but it does 
not. follow that the term “Dasi? should be interpreted in the, 
restricted sense contended by the respondent. As we shall present- 
ly see, the judicial decisions in each School of Hindu Law other 
than that prevalent -in Bengal, undoubtedly support, directly or by 
implication, a liberal interpretation. of the texts of Manu and 
Yajoavalkya, This opinion is supported by the meaning attributed 
to the term “Dasi” by lexicographers of established repute, whose 
views were summarised in the following terms in the case of' 
Chatturbhuj v. Krishna Chandra (1) "Wilson in his Sanskrit 
Dictionary explains the term Dasa as signifying a fisherman, a ser- 
vant, a slave, a Sudra ora man of the tribe. The term Dasiis' 
defined by him as applicable to'a female servant or slave, the wife: 
of a slave; ora Sudra. ‘Monier Williams in his “Sanskrit Diction- - 
ary explains /Dasi as a female servant or slave, servant maid, - 
whore or harlot. .To'the same effect is the definition given in the- 
Sanskrit. Worterbuch by Bohtlingk and Roth, Vol. Il, Col. 604)" 
where numerous quotations are given to show that the- term Dasa’ 
has a much.wider meaning than a slave, aud the same observation^ 
applies to the feminine form Dasi. Burnelli in the Dayabibhaga: oe 


(1) (1912) 16 C. L, J. 335 (337) 3 17 Ci W. N, 442. 


r 
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-Madhabja observes that in Southern India the term Dasi is applied 
ul&o'to a female dancer attached to a temple. In fact, the’ whole 
difficulty has been created by the rendering of the word Dasi by the 
expression “a female slave” by the earliest translators ; but as Sir 


Michael Westropp points out in Rai v. Govinda ( r), Mr. Colebrooke . 


when he translatéd the térm Dasi-Putra as the son begotten on a 
female slave, must have meant issue by- a concubine (Sirange on 
Hindu Law, 7830, Vol- II p." 68y*- “See also the elaborate 
discussion by Westropp C. J. in Raki v. Govinda (1). - There is no 
good reason why the term "Dasi" as used by Jimutavahana who 
quótes' the text of -Manu and Vajnavalkya, - ‘should be taken in a 


more limited sense than‘has been adopted by | the commentators in’ 


the other Schools of Hindu Law. Reliance was, however, placed 
by Mr. Banerjes upon the passage of the Dayabhaga which is 
translated by Colebrooke as Chap. VI, section ii, paragraphs 
23 and 24, but it does not really establish his thesis, In para 23, 
Jimutavahana, on the authority of ‘Manu (1X 219) and Vishni 
(XVIII 44), ordains that women -are ‘exempt from partition. In 
para. 24, Jimutavahana defines the term “women"(¢t).to mean other 
than “Dasi” fer urmdiefafom which’ Colebrooke renders ‘Women 
other than female slaves.” Maheswara, one of the commentators 
of the Dayabhaga, takes this to mean wut «feat “Kept for enjoy- 
ment.” Achyuta, another commentator, takes Dasi in the same 


sense, and refers to the text of Gautama (XXVIII 47) A4 4 


grew: which is quoted in the Mitakshara Chap. 1, Sec, 4, 
para 22 and forbids partition of women enjoyed or kept in con- 
cubingge ( by the father or by one of the co-heirs). , Raghunandana 
in his comments on this passage of the Dayabhaga ‘similarly refers 


to. the text of Gautama and-evidently understands “Dasi” to mean 


not. merely a slave woman but also a concubine. 


Sát aafe aft wee ty dung fimm sfa aaga = 


SR - niea fadi emege ow af m freram: fag 
vel P nde Min e wenfü minae | P 
* This Makes it fairly clear that the term “Dasi” was not used in a 
restricted sense in the time of Raghunandana who flourished, as we 
have seen, in the latter half of the fifteenth century. But, if it were 
assumed that in a particular passage of the Dayabhaga the context 
shows that the term ** Dasi” was used in à: limited sense, it does not 
follow that in Chapter IX, para 29 the. term is 80 used. The same 
remark applies to the. Dayakramasangraha (Chapter. IV, section a P, 
(1) (1875) F, L. Ret Bom. '97 (109) - 2, 
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parası 1 [3.1 ‘and 33). of Srikrishna Tarkalankar-who; it may bs observed; 
does. not- elucidate-this particular.point in his commentary + on . parar: 
graphs: 23 and 24 of Chapter VI, section,2:0f the Dayabhaga.: Non- 
need we refer i in detail to the corresponding passages in the works. ° 
of commentators of other. Scligols, such as the Mitakshara ;of . Vijaa* 
Deswara (Chapter | 1 section XII, para. 2), the Vyavaharamayukha of- 
Nilkantha. (Chap. IV, section IV, para..32).the Viramitrodaya. of: 


-Mitramisra (Chapter II, Part IT, section 2a), the. Vivadaratnakara of . 


Chandesvara (Chapter .XILI,. paras: 27-31) the Vivadatandava-of- 
,Kamalakara (Baroda Ed: p. 328), the: Smriti Chandrika -of , Deva- 
nanda Bhatta (Chapter XI, section 1, paras to, 11), the Dattaka 
Chandrika of Kuvera or ; Raghumani (section, V, -para -39), and, the 
Dattakamimansa of Nandapandita (section 4, paras 75 and-76)., In 
our-opinion, adequate reasons have not been. assigned in support of 
the view that the term: *- "Dasi' should be. interpreted to mean..& 
slave woman in the Dayabhaga or in the texts of Manu and Yajna- 
yalkya: quoted -by Jimutavahana. ‘Besides, as we have already indit 
cated, the use of the word:‘ Sudra’ by..Jimutavahana in the. expres- 
sion safcetten srenf wt atga: makes the case for a liberal interpretation: 
of the term-' Dasi’ really unanswerable. .' |. $ i 


^^. Our attention was-drawn to five early decisions: Juggomokan v. 
Saum: Coomar (1) ; Bukătear Sing v. Bahadur Singh (à) ; Anon (3); 
Pershad v. Munesree (4); and Anon. (5). The first of these cases which 
Was decided-in 1815 by Sit Edward Hyde East, Chief Justice of thé’ 
Supreme «Court, referred to the illegitimate son of a Sikh ; the Court 


- affirmed the right of the son of a slave woman of a Sikh to’ ioherit 


in the proportion stated by the Pandits with respect to thedllegi-’ 


' timate soni of à Sudra.” The second case was decided in r816 by: 


the District--Court at - "Hughli ; ; the parties, however, so-far as may: 
Be inferred from the names; were Sudras governed by’ ‘the Mitakshara " 
Law, and, in the opinion. of “the Pandit; reference - Was ° "mide. 
to the text of  Vajoavalkya.; as cited in the Mitakshara. of.  Vijuanes-- 
wara, Macnaghten added a not te, .to_ the effect that. if the 
woman were nota female ‘slave, the i gon ‘begotten. on ‘her “would” 
häve no right to inheritance. but only a claim to maintenance. | ` No. 
authority i is mentioned by Macnaghten i in support of the latter state: 
mient, which. is expressed i in somernat more comprehensive terms ` 
(1) (1815) 3 Morley, Digest, AS Bee gt TTL gk ©, ae 4 
_ (a) (1816) 2 Machaghten | Hindu Law. Ay Case Xl. - E (Omm en. IUS 
"G) (1816) : a “Micnaghten, Hinds Law 256, Cone XLVI. " 
"D (1831); 3 "Macnaghten’ Sel. Réport 178. TIS 
() (1824):2 Macüsghteh Iihdu Law Ww 1195 Cae MILE Toin Li 


Vor: XaEX1t.j C -ian Godmtys<- 0e D 
than the tule-to-be: fotind i in the first. paragraph of Chapter IT of. his 


Principles of-Hindu Law published in 1829.- The. third. ‘case was. 


" décided in 1816 in tlie District Court at Dacca. The. -parties were 

apparently Sudras governed by the: Bengal- School of Hindu Law, 
as reference was made-fo the Dayabhaga in -the-opinion of the 
Pandit. The marginal note by Macnaghten is to. the effect that 
the son of a Sudra by- a concubine or female-slave.is'entitled to in- 
herit his property, ‘but the-widow-of'such son ds ‘incompetent-to alie- 
nate- the. propérty- to the prejudice of other heirs. - Effect was given 
fo this view and the dispute between the parties was: decided on the 
footing: that the son of a Sudra begotten by him on his concubine 
was entitled to take by inheritance. ' "This opinion-was stated. to be 
“ conformable -to the Dayabhaga, Dayatatwa, Vivadachintamani, 
Mitakshara, Manu and other legal: authorities. The fourth and 
fifth cases related to the illegitimate sons-of-Rajputs resident in the 
districts of Murshidabad and Bhagalpore respectively. - The deci- 
sions’ were based’ on the ground that an illegitimate son of a Rajput 
or a member of any of the three superior classes by.a woman of the 
Sudra or other inferior class, is entitled to maintenance only, The 
“rule thus formulated is applicable to sons of a concubine and their 
tnother need not be a slave. It may be conceded that these deci- 
sions are somewhat imperfectly reported, but there is no solid foun- 
dation for the contention that they do not afford trustworthy guid- 
ance in the solution of the question raised before us. -Itis abund- 
ántly clear from them that'during the first quarter of the last century, 
‘the Hindu Law Officers attached to the Courts as-also the Judges 
thereof upheld the right of ‘the illegitimate son to maintenance or 
inheritance, as the case might:be, even though such Son was born of 
a-concubine and not of a slave woman; and in 1816, the right to in- 
heritance of the illégitimate son of a Sudra by a Sudra- woman was 
actually enforced in the ‘case of parties governed by.the Bengal 
School of Hindu Law. Thé apparently contrary view taken by 
Macnaghteti i in the footnote to the case of Bukhtiar Singh | v. Baka 
door Singh Ms. is contiadicted by his opinion as‘set out in the 
marginal nate to the later case Anon: (a). ‘We must also remernber 
that texis and commantaries now available were not so easily acces- 
sible in those days, and, we cannot trace the ground for the. opinion 
expressed by Macnaghten. The opinion of Sir. William, Macnaghten 
was considered by the judicat. comnts. in Chuoturya v, .Sahud 


aah . 4 
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(1) (1816) 2 Macnaghtezi, Hindu Hm adi Jed car A 
(2) (1816) 3 Macnaghten, Hindu Law 256, Cass XLVII, : 
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Praklad (1) and, as explained by Sir Edward Ryan in that case, cane. 
hot be held really to,advance the contention of the respondent, Tt 
is remarkable that the marginal notes by Macnaghten-to the cases, 
of Pershad v. Munesree (2) and: Anon (3), are quoted -as authorities, 
but ‘when mention is ‘made later, of the footnote to the case of 
Bubkhteay v.. Bakadur (4), and , of the corresponding passage from 
the text, Vol. I, page 18, no approval is expressed, while no mention 
is made of the marginal. note. to Anon. (5). The decision of. the 
Judicial Committee just mentioned was followed. in the judgment 
of Lord Hobhouse in Roshan Singh v. Balwant Singh (6). -On the. 
other hand, we have the opinion recorded by Colebrooke on a case 
decided in 1804, and quoted. with approval by Sir Thomas Strange 
in his treatise on Hind? Law (1825) Vol. II p. 198 ; (1830) vol Il 
p. 68:_ Issue by a concubine is described in the law as son bya 
female. slave or by a Sudra woman, If the father were a Sudra, he 
might have allotted a share to his illegitimate son. Mitakshara on, 
Inheritance, Chapter I section XII, and the obligation of affording 
him the means of subsistence is SEU di in passages quoted in 


. Jagannath's Digest Vol. III, page 170." This effectively removes 


from the region of .doubt and surmise the question as to what was 
intended by Colebrooke .when, in his translations of the Mitakshara 
and the Dayabhaga, he rendered. the term Dasi by the phrase 
female slave"; clearly, he included R concubine i in that expression, 

- Reference has finally been made to indications or expressions 
of diyerse opinions on the topic under discussion , by modern text 


` writers, of whom we need mention only those now dead, such as 


Shamacharan Sarkar, Sir Gooroo Dass Banerjee, Raj ‘Kumar Sarba- 
dhikari, Jogendra Nath . Bhattacharyya and Sastri Golap Chandra 
Sarkar. The view held by Shamacharan Sarkar may be said to be 
dubious ; ; the first and second editions of his Vyavastha  Darpana 
were ‘published in 1859 and 1867 respectively, that is, before the 


È judgment of Mr. Justice „Mitter, which thus preceded the third edi- 


tion published in. 1883, ‘On the other hand, the opinion exe. 


. pressed by Sir Gooroo Dass Banerjee (Hinda Law of Marriage and 


Stridhan, Ath Edition, page 171); i is admittedly based on the judg“ 
ment ‘of Mr. Justice Mitter in Narayan Y. “Rakka (7); 3 it further 
(a) (1857) 7 M. I. A. 18. 

(2) (1821) Macnhaghten Sel. Rep. 132. | 

(3) (1816) 2 Macnaghten, Hindu Law 119. Ho Se g t = 
- (4) 1816) a Macnaghten, Hindu Law 14. : 

(s) (1816) a.Macnaghten, Hindu Law 356. _ TURA 

(6) (1899) L. R. 27 ILLA. st; L L'R. 22 All. gors «0-55, 

(7) (1875) 1- L. R; 1.Cale 15 23 Wi Re 3344.7 5. one 
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appears that he was: consulted by Ghose J. and: expressed hisap- 
proval of ‘thé- correctness of the translation given by Mr. Justice 
Mitter in modification of the version of Colebrooke ; Kirpal v. 
Sukurmani (1). A similar remark applies to Raj Kumar Sarbadhi- 
kariand Jogendra Nath Bhattacharyya whose views were undoubt- 
edly-influenced by the judgment of Mr. Justice Mitter, which was, 
however, vigorously assailed by Sastri Golap Chandra Sarkar. In 
such circumstances, we.do not feel hampered in- placing upon the 
text of :Jimufavahana the construction obviously acad by its 
language. : 


Itis not necessary for óur present purpose to examine in detail 
the view adopted by authoritative text writers in' Schools of Hindu 
Law prevalent in other parts of India ; but it appears that the cor- 
responding passage in the Vivadachintamani of Vachaspati Misra, 
‘the Viramitrodaya of Mitra Misra, the Vyavahara Mayukha of 
Nilakantha and the Vivadatandaba of Kamalakara, if they could be 
“utilised for the ascertainment of the law as expounded in the Daya- 
bhaga, would not strengthen the view adopted in the case of 
Narayan v. Rakkal (2), and, would on the other hand, tend to 
‘support the contention that there is no difference in this respect 
‘between the Dayabhaga and the Mitakshara. “An examination of 
ihe judicial decisions in the other High Courts also makes it plain 
that the rule propounded in Narayan v. Rakkal .a), is different from 
‘what has prevailed in all the other High Courts and has received 
the approval of the Judicial Committee. In Bombay, the leading 
‘decisions are Rati v. Gobinda (3) ; Sadu v. Baisa (4), and Ganga 
Bai v. Bandu (5), which affirm the view that an illegitimate son of a 
Sudra is entitled as a Dasiputta toa share of the inheritance, pro- 
vided that his mother was a woman in the exclusive keeping of his 
father and he was not the fruit of an adulterous or an incestuous 
intercourse. ` The Same view ha$ been adopted in Allahabad in 
Saraswati v. Manns (6) ; Har v. Dhara (7); and Ramkali v. 


` Jamuna (8) and in Madras in Vescatärams v. Vencata (9), and 


. Krishnayyán v. Muttu Swami (19). The question, whether it is 


— essential that the inóthe should not previously have been married 


to ‘any one, hag been raised in three recent cases in Madras. In 


(1) (1891) 1. L, R. 19 Calc. gr... z 
(3) (1875) I. L. R. 1 Calc, 1 ; 33 W. R. 334. 


(3) (1875) I.L. R° 1 Bom. 9. (4) (1878) I. L. R. 4fBom. y 37 
(5) (1915) 1. L.-R. 40 Bom. 369.. (6) (1879) I. LR. 2 All. 134. 
(7) 6884) I. Le R. 6 All. 339. : 7 (8) (1908) I. L. Ri 30 All, s08;: 


. (9). (1813) a Strange N. C. 294 (304). (19):(1883) J. L: R. 7 Mad; 


e 
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das vinnayyün v; :Chinsan (1), the Point was not. expressly: decided, but 
1920 it was ruled . that an, illegitimate. son of .a-Sudra by-a Sudra widow; 
Rajani whosé rè-marriage is prohibited by-custom, has noiright:of: inherit- 


ance, In SownZararajam. v. Arunachalam (2) the: question was ^ 
ges -raised before a. Full Bench and the corréctness-of . the decision Júst 
Mookerjee, A.C. Fs mentioned was called in question. Wallis.C. J.; Ayling J. and-Sada- 
DS siva Iyer J. held:that the'texts réquire that the mother should be @ 
-Dasi, not that she.is qualified to. become a. wife ; ‘and they pointed. 
-out that Medhatithi had interpreted the text of Mantras meaning, 
“not married to the father of the child," which was precisely the view. 
adopted in Venkata v. Parvatham (3); Karuppa v. Bulokam. (4) 
‘and Padala v Padala (5). Wallis C.J. also made the important 
remark that the limitation that the. woman. should: be an exclusive 
and continuous congtibine, is not to be found expressed in so many 
words i in the texts and- appears to have been imposed by the Courts 
‘as necessary, to secure due evidence of the paternity, just as the 
further restriction that the connection must not. have been incestu- 
ous or adulterous was- imposed on general grounds of morality : 
Parisi v. Bangarw (6); Venkata v+ Parvatham . (3), . Sadasiva 
Iyer, J. referred with approval to the .theory propounded by 
Seshagiri lyer, J. in Meenakshi v. Muniandi (7) that "the favour- 
able treatment of -illegitimate sons of. Sudras as regards right to. 
share in. paternal’, and ancestral property, was due to the idea that 
marriage among. them was not 80 strictly: formal and ceremonial as 
in the case of the higher classes ; continuous- concubinage Was re 
garded as equivalent to, , marriage, although the, children of this 
irregular union ‘did not rank equally with those with whose mother - 
there was a. formal marriage.” Mr. , Justice Ayer álso- pointed out 
that the term “Dasa” was not exclusively. applicable. to slaves and 
referred in support of this opinion, to the authorities cited i in the 
decision of.this Court i in Chaturbhu v. Krishnachandra (8). The 
question of the meaning | of the expression, ‘unmarried’ was consi- 
dered , again | by another Full Bench 'in- Subramania- v. Kathna- 
elu (9) where it was ruled that the expression, loosely translated as. 
‘unfaarried woman’ therely, meang, ,& woman not. married to the 
father. of. the. porion, whose. rights of inheritance were under consis 


v. 
Nitai, 


(1) (1909) l- L. R. s3 Mad. 366. (a) (1914) 1. L. R. 39 Mad. ae 
(3) (1875) 8 Mad. H. C. R. 1347 ." . (4) (1899).L: Li Ri 23 Mad. 16. 
(5) 1912)15 I. C. 340. : (6) (1869) 4 Mad. H. Ci Rs 204. : 


(7) (914) 12 L. R38 Mad: 1144 ; 27 Mad. L. J 353 (360). oy 
MODE J: $35 1 17 C. W. N. Pn A bey ER) os 
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deration.’’ Sadasiva- Iyer, -J:, and Kumaraswami Sastriyar J, whó 
minutely. scrutinised . the texts and reviewed the judicial decisions, 
: came to the conclusion, that theterm Dasiputra:is-not Testricted to 

the son of a slave -woman :and thatithe expression which iad been 
translated. “unmariied”. did nót: mean ‘never -married to'any onei” 
Reference m ja this connection : be ened made to the tollowing 
regard to the contention that the term ‘Dasi’ means a ‘female slave. 
in the strictest’ sense. of that term, and that'as slavery has been abo" 
lished under British Rule, the.whole ‘law ander notice has-become’ 
obsolete;:: “Itis quite. certain that the commentators and Sastris 
have persistently explained the term ‘Das’ as: including avy un- 
martied-female of the Sudra caste.. To the ‘evidence tending in this: 
direction which -may be collected from the translated works and: 
from: Bombay and South Indian cases, `I may add the before-quoted 
statement. of Medhatithi and the remark of Kamalakara in -tbe 
Vivadatandava that the text of Manu refers tothe son begotten-by. 
a Sudra on an unmarried sudra female." -This supports- the view 
taken: in the cases.of Cha/fwrbhuj- v. Krishna: Cn Gy and: 
PME v. Rathnavelu (2). 

"The judicial decisions we have mentioned make reference to the’ 
judgments of the Judicial Committee in Choturya v. Sahub Prah- 
lad (3); Inderun v. Ramaswami (4); Gajapati v. Gajapati (5); Jogen- 
dra v. Nityananda (6), and Roshan v. Balwant (7). An examination 
of these cases, whose special facts need not-be analysed and reviewed: 
for our present :purpose, discloses that wherever the Judicial Com- 


mittee has-expressed an opinion on tlie point, directly or indirectly,’ 


it has been unfavourable to the view maintained “on behalf of the 
respondent. Whatever may be urged against some of these expres-- 
sions of opinion as in the nature of ‘odster dicta, that criticism does’ 
not apply to the ‘judgment pronounced by ‘thé Judicial Committee 
(Lord. Watson, Sir Barnes ‘Peacock dnd Sir Richard Couch) ih: 
Jogendra. v. Nityananda (6). -In: that case, the: decision of ‘the’ 
Bombay High Court -in Sadw v. Baísa (8), was_ expressly ‘approved, ` 
and it was ruled.that where a:Sudra leaves a'legitimate son as also 
an illegitimate, son by & Sudra concubine, the legitimate-and tne 
illegitimate sons taka their .father’s property av COpAEDEHETS: with” 


(1), (1912) 16:C. L. J. 335 ; 12 C, W, N. 442. . EE 
` (3) (1916) T. L. R. 41 Mad. 44e (3) (iss) rM 1 A. 18. - x 
(4) (1859) 13 M. I. A. 141. (sy 879). aM. i. A. A97«.- 
(6) (1890) I. L. R. 17 I. A. 128 3 I. L. R. 18 Calc, 453, bala a £t 
(7) (1899) L. R. 27 L. A. 51 ; i L R. 22 Mr (n, TM : ; A a 


(8) (1878) L; L. R, 4 Bom, 37, ' 
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Civit. right of -survivorship ; consequeritly, where à sudra died leaving a 
1920, legitimate son A and an illegitimate son B, and A died before 

Rajani: , partition, B would take A's share by ‘survivorship. This decision , 
AR of the Judicial Committee cannot be explained away on the hypo: 


ans thesis (apparently made by, Ghose J. in Kirpal v. Swkurmani (x), 
Mookerjee, A. C. J- that the claimant in that case was the son of a slave woman in the 
e technical sense of the term’; the dates mentioned in the proceedings 
Jogendro v. Nittyanunda (2), negative any such presumption. Nor 
can the decision be explained away, as was attempted in the cases’ 
. Of Xirpal v. Sukwrmami (1); Ramsaran v. Tekchand (3, on the 
ground that the question raised was; not one of right of inheritance 
but of survivorship incidental to family coparcenary. Plainly this 
distinction is immatetial in the determination of. the status-of thé 
illegitimate son ; indeed, when the Judicial Committee held that,' 
under the Mitakshara law, among Sudras where a father left-a son 
by a wedded wife and an illegitimate son by a Dasi, the ordinary 
rule of survivorship incidental to a family coparcenary applied, they 
assigned to the illegitimate son a position as a member of the. family” 
like the legitimate - son. . Thera’ can, in our opinion, be no doubt 
that so far as the Mitakshara School is concerned, it has been con-: 
clusiyely settled: by the Judicial Committee that if a Sudra keeps a 
Sudra woman as continuous and exclusive concubine, she is a Dasi, ‘ 
and his illegitimate .son by her is a Dasi-putra, entitled to succeed : 
to the estate of his father by right of inheritance: Cha£wrókuj v. 
Krishna Chandra (4). Inthe view we propose to take, the law on 
this point under the Bengal School does not differ from that recog-- 
nised by all-the other Schools of Hindu Law throughout-India. - : 
As a last resort, Mr. Banerjee argued that even if the right of. 
the illegitimate son of a Sudra by a continuous and exclusive con- : 
cubine to take by inheritance the estate of his putative father, was ` 
established upon a true construction of what is ordained by Jimuté:' 
vahana in his Dayabhaga, we should‘disregard the:rule enunciated | 
by: him, inasmuch as it is contrary to usagé and custom. In sup- 
port of this position, Mr. Banerjee asserted that all that was stated ` 
by Jimutavahana in his Dayabhaga’ (such as the various forms of 
marriage. enumerated in Chapter IV section III paras 3, 4) was not’. 
operative: in the: Bengal School of Hindu Law, and he referred for : 
an example to the rules for valid organa between: persons ‘ of 
(1) (1891) I; É R. 19 Calc. 91 (104). : z d RO qo es , 
(3) (1883) 1. L. R. i1 Cale. 702. 
(3) (1909) I. L. R. aB Cale: 1940, V + gue : 
(4) (1918) 16 C. Le Je 3585; 12 We NC m ET t^s 2. 3 
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different -¢astes, “elaborately “discussed by'jimütavabana in’ -the? Cie? 
identicàl-chapter (chapter IX) of his work now under consideration. 7 1930.5" 
This illustration cannot but'be^deámed unhappy, becdise- although z Rajan“ 
it has been sometimes. asserted that inter-marridges between different: 9... 


castes is prohibited ‘in’ the “present age, the .anthorities are’ not ^ 
unanimous as to how far this prohibition. (Udbahatattwa of 'Raghü- *  Mokeiiee, v je, itr 
nandan Vol. II page 62) extends to.inter-marriages betweert different ` 
castes of the Sudra class in Bengal; Ih the case'now undef^exami- ~t 
nation, Narayan Dhara v. -Rakkal Gain (1), ` Mr. Justice Romes 
Chandra Mitter expressed himself .in favour of:the view that.$uch `~ 
prohibition. of inter-marriagé between different ‘castes way ‘universal ^ 
and-unqualified! In that very case, howèver,; Mr. -Justice Markby ^* 
' dissented (romrthis view. Inja later case, Ufama v. iB&olarama (2); ^ 
which came from Assam, Macpherson and Gordon JJ."held, ‘that; > 
under thé Bengal School of Hindu Law, marriages between persons :! 
belonging to -diferent sections or' sub-divisions.of the;/Sudra caste ^ 
were valid. “They -pointed out that this was in conformity with the 
opinion expressed by Wilson and O'Kinealy .JJ. inzan "urirepoiteitc: 
case and -thata similar. view had been :approved by the Judicial.; 
Committee in-two -cases from Madras:; -/nderin v. Ramaswami {3}: 
and Ramamani v. Keulanthai (4) ;the-former of.these.cases affirmed. ; 
the decision of Scotland C, J. and Holloway. J. in. Pandatya v. +: 
Puli (5). The.same.conclüsion was reached by Prinsep and Handley z» 
JJ: in Ramlal v.. Akshay Charan (6) where they.approved of the? 
opinion of the Subordinate Judge; Babu Girindramohan Chakras it; 
barti, whose judgment contained a-learned discussion of the subject. © 
The illustration chosen by Mr.. Banerjee to show that some at any - 
rate of the rules enunciated by Jimutavahana in his Dayabhaga can 
no‘longer be regarded as living.law, must consequently be-deemed ; 
distinctly unfortunate, as it refers to a question which'may itself ~i 
form the subject of serious controversy: We .must therefore leave `^ 
the illustration: aside, and examine the validity .of the contention, 7 
that the rule formulated in the Dayabhaga, Chapter.[X,- para..29, 
has been: superseded ‘by a custom to the contrary-effect.. In this: 
connection, Mr, Banerjee endeavoured,.as might be -expected, to : 
fortify his argument by “invoking the aid of the observation of Sir 
James Colvile in’ Collector of Madura v. Moottoo Ramalinga (7), 
that - ‘Sunder :the Hindu ‘system :of law, .clear - dis of usage will ` ^ 
GY (1875) 1. LR. 1 Cálc, j 23 We RJ 354. pt £o OT 
(2) (1888) I. L. R, 15 Calc. 708. 02.0 (1869) 13. M. I, A. 141. 
(4) (1871) 14 M. I. A, 346. : 7) (1863) 1 Mad, H. C. R. "Are 
(6) (1903) 7 C. W. N. 619. (7) (1868) i2 M. 174.397 (435). ^ 
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Cimii.. outweigh the written, text af the.law," which. isin. E accord: / 
3929. with, what had.been. ordained, centuries ago. by, Manu.(VIII. 44:46)" 
„Rajani. and-Yajnayalkya. (I. 342).and: was.re-echoed;by.]- imutayabana when, 
v he: proclaimed:that “a thing cannot;be, altered:by: a hundred, texts.” 


Nite. 
cd ; But,-even if; we, assume. that. where. there is. conflict, hetweemm, 
Megheriety Ai GF». custom, and) a. text. of; the Smritis, the. custom.overrides.the text). 


because, ‘in..the words of.Manu.(L: 108, 110); “immemorial usage. - 
is-transcendant law”, the. real: difficulty. which: lies. athwart, the: - 


path, of. the, respondent, is that: no such. custom was: alleged ór 
proved,. either. in. the present: instance or. in, the earlier cages.in, 
point.; .JVarayan v. Rakkalı (1) and.Kirpaliw.. Sukusmani- (2); 004 
therother, hand, tlie .viéy, which.found, favour with 'both Mr.. Justice: 


Mitter:and:Mr.. Justice. Ghoge.was.that the text.of:the.Dayabhaga, © 
correctly read and: interpreted, did notat: all: sanction the claim of!-- 


the.. illegitimate. son ofs.a: Sudra by. & continuous and, exclusive- 


concubine to.take by. inlieritance- the .estate of his.putative father,;. . 


from: that standpoint, the. theory. could» not. well. be propounded: . 


that. the, claim; -though sanctióhed: by the.. Dayabhaga, must. bg, 
negatived as. contrary. to. an: overriding custom. Mr. Bansrjeó;- 


however, emphasised the fact that.na judicial: decisions could be ~ 


traced in- Bengal: later: than. 1816, which:recognised the sight. of. 
inheritance ‘of. an illegitimate:son of a Sutira by. a.continuous:and : 


exclusive. concubine: But ‘it. is. manifest- that. this: circumstance: . 
does. not, with..any: approach to certainty, poit to;thie. conclusion | - 


that ' a. custom. has. grown: up- ‘in. derogation? of. the right: of thé - 


illegitimate. 80D. Paucity. and even. absence-of judicial decisions. 


may be attributable to.a variety.of ‘causes, amongst others, to the - 
cutrency, of: an opiniom that the law wag well: “settled: -or.to. the relative" ` 
infrequency. of ‘instances: of such: cases, of succession.. -On -the other: | 
hand, the fact cannot.be- ignored:that | in the -case..of.-/Varayas. v: Š 
Rakhal (vy where .the:claim of.the. illegitimate. son;was;ultimately:.: 
. negatived. by. this..Court,. it; had been. upheld in.the Court of;first,. - 
instance :by a Hindu judicial officer who,-.pronounced.-his judgment: ` 


in 1873.. We have thus, the-series of. significant facts.that; in. 1826;- 


^ 


the, right.of ;the. illegitimate son. of. ,a Sudra- by av continuous ando? 


exclüsive. concubine -to take. by:; inheritance, thas estate ofi his- 


putative. father under \ the. Bengal.School.of Hindi. Law was judi«.- - 
cially. recognised: in, a British. Courts - that such- right hadrbeem, ' 
acknowledged to be in conformity, nit ‘thas original 4 Dern, by TU 


m 


E 


(1) (825)... L R a Cale i 5 23 WY, R. COAST 
(3) (1891) abc Rzi8 Cale.gy; 7. obi uu a 
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| "Coletirégke (he tariilitör dt "tie Wilshire aid ‘th’ Didi) Cii. 
whose opinion n a: isa daat in 1804, “published by Sir Thoinas tiĝos 
'Střange in 1895 ‘in ‘the first’ 'editin ‘Of his work (Hindú Law Vol TI, Raai 
page i98) Wai ‘that "n istis by a Cóncibiib is describ i in ite ; ifr 


“law hs'son by a feniale alava or'by'a 'Südra "dina" ; ‘that in 1829 
‘the tight’ was recognised ‘By ‘Macnigtten in ‘two ‘sistance’, though locket, 4.6 3. 
rejected i ina third; ard ‘that ‘so tevently | ‘as 1873, the right Was 
gain ‘upheld by à Hindu judici ial ‘offidén, whose’ View Was ‘near 
‘tived on appeal’ to this Court, da tha étrohàdds adsuinption that 
“the rélévaiit ‘passage of the Dayebhaga bad beet ‘inaccurately 
"rendered by Colebrooke. This chain ‘of. ‘circtimstances plainly 
‘militatés agniiibt the hypothesis - that à éuitóin, „contrary td the rule 
éntnciated in the ‘Dayabhiaga, Had grown tip and had besoin 
‘firmly éstablighied “Apart trom ‘this, it is obviously one thing tò 
show. that, i in recent , years, ‘occasions for. the application ‘of à 
particular Pile of inhéritatice Have gròin fewer aid fewer, 
possibly fröm the gradüal ‘disappearance ‘of éóticubitiage through 
the spread of education and the cohsequent adoption of á Higher 
ethical s standard of 'sócíal relations ; itis án entirely ‘different thiti 
to leatablish that the particular rulé of inherithncé has been 
‘superseded by the growth of à contrary clistóm i ii a specified 
‘locality, fainily or section of the ‘community. To éatablish thè 
existence "of such a custom, evidénéà must bb adduced to stis 
that- În numerous instatices succession bad takén plàcà tà tha 
esthta of deceaséd persons in contravention of the prescribed rile 
of inheritance ; in other Words, that the légitimáte heir had taken 
in ċonforrhity With the alleged custom atid to the exclusion of the 
‘illegitimate heir who would have: sticcedddd in pebordahce with ; 
the original texts òf thé _saged bf the Hindu Law - The ebidtice ot. 
the matter is that- À rule may be deemed ‘obsoléte by thë layman, - 
smerély beckuse theré ts no occa&ion for its application ; but this 
is clearly not equivalent to the destruction ‘of tHe rule by the 
growth of a ‘contradictory custom, As the Judictil Cénithittés hava 
repéatedly pointed out, Rawlakskni v. Siva Naths (à); Hüigersháá 
v. Sho Dyal (a) ; Éupckaiil v. Jambi (E Abdul ý, Sond (4); the 
existence of a custom must be established by cleat and ubainbigu- 
ous evidence, to ebtitle the Court i to hold thát in a particulat fairl i 
community, or lotality, the cuibtorhaty rile Had 0 obtained thé fork 
ôf law ih partial itodification or complete sipérsassión ‘of ihe ordi- 
fáry'láw. ‘To méhtion orè illustration only, it may be proved By ap- 
(1) 6872) 14 M. 1. A. 579 (S85)... (3) (1876) L. R. 3 Í. A..359 (285)... 
(3) (1910) L. Re 37 I, A. 95. (4) (917) L. R. 4s T. À. fa. 
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( propriate, evidence that a daughter i ig, excluded, from inheritance by 
special family. or, local, custom; Bajrangi v. Manokarniha (1) ; Parbati 
oM Ghondarpak (2). But po custom of “this, description for exclusion 
of the illegitimate son has been asserted, much less proved, i in any, bf 
the cases bronght to our notice. Mr. Banerjse finally urged that the ' 
“rule which entitled the “illegitimate: son of a Sudra by a continuous 
and exclusive. concubine to take by inheritance the estate ‘of - his 
„putative father ` was , opposed to the- sentiment of that community. 
- This allegation, even if it could be ‘established by. evidence, would 
not be material for the decision of the question, in controversy. But 
as th the assertion Was, made, Mr. Gupta appropriately invited our at- 
tention to the. deposition of, the first. plaintiff (the landlord), which 
‘showed that the defendant (the illegitimate , son) was not only treat- 
ed by his putative. father as member of the family _ but was also 
‘received i in the family « of the plaintiff who ‘apparently belongs to the 
Rame caste, joined with him in meals, and for a time lived as a 
member of his household. This illustrates. the paramount need for 
‘caution on the part, of the Court when sweeping generalisations are 
put forward “AS to. the sentiments of an entire community which 
consists of men and. women. in various walks of life, brought up 
under the influence of, videly diversified standards of education and 
culture. - In view of all these , circumstances, we hold without hesita- 
tion that there is DO indication that, the. rule of inheritance declared 
by Jimutavahana to be applicable, to the, illegitimate. son of a Sudra 
by. a continuous: and exclusive. concubine . has. been abrogated by 
custom.. . There i is in our, opinion no foundation for the suggestion 
fhat the view we propose to take i is in essence a. revival of an 
arcbaic rule of law - which has. been “superseded. by contrary custom 
in Bengal, ‘though it is. admittedly in full operation throughout the 
rest of India. . We desire to add that, Mr. Banerjee did not ‘venture 
to propound ‘what would have. “been a ‘manifestly unfounded theory, 
namely, that Jimutavabana i in this. respect enunciated, what even in 
his time was merely, archaic and not living law ; such a, theory would 
have, been completely. demolished by proof that the rule was actu- 
ally enforced , bya British . “Court 60 late as 1816, many centuries 

after the death of Jimutavahana. TEC ie 
“Our conclusions may now be summatised as follows : : 
@) The text, of Dayabhaga. Chapter. IX. ¿para 29, as „given in t the 
edition . of. . Bharatchandia Siromani, must be, accepted. as the basis 
of. our decision. : : Tested from the point of view of. -that text, tha 
“G) (907) L. R; a5 T, Ac 1 yT. L. R. go All 1. reor 
(4) (1909) L: ^R: gor A. MEUR MEN E NE. 
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translation given by. Mr. Justice Mitter in- . Nurayan v.. Rakhal (1) 


` and followed by. Mr. Justice. Ghose in Kirfal v. "SuBurmani: (2) and 
` Ramsaranv, vr ehchand (3) must be pronounced to be inaccurate in 


' a material particular. 


. (b) The term “Dasi” is ` not exclusively applicable to a 
:female slave, but includes a Sudra woman kept asa concubine. . 
According to the.correct interpretation of para 29:of Chapter IX of 
the Dayabhaga, the term “Dasyadi-~ Sudraputra” includes the son of 


`a Dasi or the like ; 3, it ia not restricted only to the son of a Dasi or 
‘the Dasi (slave woman or wife) of a Dasa, In the same text, 
i the term “Aparinita” means, not “a. maiden", but "not married (to 


thé sudra to whom she bears a son)", 

_(c) Under the Bengal School of. Hindu Law, correctly inter- 
‘preted, an illegitimate son of a Sudra is entitled asa Dasiputra to a 
share of the inheritance, provided that his mother was in the 
continuous and exclusive keeping of his father and he was not the 
fruit of an adulterous or an incestuous intercourse. This right is 
not subject either to the condition that his mother was a slave 


* ^woman in the technical. sense of the term or to the condition that a 
"marriage could have taken place between his father and his mother. 
"The contrary view taken in Narain v. Rakha! (1) and Kérpal v. 


, Sukurmáni (2) cannot be supported. 

~ We have anxiously considered whether we should decline to give 
effect to what we consider to be thetrue rule deducible from the 
“text of the Dayabhaga. Mr. Banerjee on behalf ‘of the respondent 
"rightly pressed upon our ‘attention’ the fact that the decision of Mr. 
Justice Mitter was pronounced so far báck' as 1875; and has up to 
the present time, .survived the challenge made in 1891 He urged 


_that in such circumstances we should-apply the principle of s/are 


decisis which was successfully invoked in the cases of Dinanath v. 


` Chundi (4) ; Kedarnath v. Amritalal (5) and Kedarnath v. Haridas 


(6) But we are unable to give effect to -this contention. for two 
principal reasons, In the first place, the decision of Mr. Justice 
Mitter was based, not so, much upon the interpretation of an aç- 
‘cepted ‘text of doubtful import, but upon the translation of a reading 
‘of the text the very existence. whereof bas never been traced. In 


‘the Second place, the second point which has been argued before 


us, namely, t the true meaning of the term “aparinita” translated by 


(1) 0875Y1 p R; 1 Calc. 1, 33 W. R. 334, E 
.. (890 I-L.R. 19 Cale. gr, .. ..— (3) (1909) I. L. R^28 Calc. 194, - 
< (90. (1889) 16 C. L. J. The . t G5) 0912).16 C. Li J. 342.. 5. - 
~ (e) (1915) I. L. R. 43 Cale L hs - 
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í Colebrodke ` as "ünmarriéd, "" did not arise in ‘the ‘cake befóre ^ “Mr, ] 


Justice Mitter, ‘and: 50 far as 'this "Court i is congemnéd, présénts for . 


"solution ‘a’ ‘question of ‘first i impression. We do ‘not also feel preis. 


ed by the consideration which weighed with Lor ‘Ceanworth in, 
` Young v. Robertson (1), namely; ‘the risk ‘that a néw interpretation ¢ of. 
the'law ‘may endanger the security of property abd titles. Cases òf, 
the description before-us are'of gréat ` rarity and are found only. 
-occasionally, as Sastri /Golap Chandra Sarkar pits it "gmobgst: 


"holders of'Rajes or-big estates or in the cases of low ciate people ; ; 


‘herein the extremes meet; the former are above public ópinion and 
the latter are below the same.” We feel convinced that our deci- 
sion is not likely to affect such ‘a ‘large section of the’ community 


‘that we should give our*adherence evémto a long: -standing érror. 
-We hold ‘accordingly that the quéstion referred to the Fall Berich 


must be answered in the áffirmative, ` 

The result is that this appeal is allowed, the decree made by the 
District Judge set aside and the case remitted to the Court of Hist 
-instance ^for determination of the question, whether the tenáncy | 
held by Panchanan Das was a heritable anderraiyati holding. The 
‘appellants are entitled to their costs of the hearing before this 


Bench, theDivision Bench and thé District Judge. The Costs in the - 


trial Court both before and after remand will be i in the discretion of 
that Court, ; 


We desire to record our appreciation of the able and dams 


arguments addressed to us by Mr. Gupta and Mr. Banerjee, which i 


exhibited much learning and industry. - ! 
. Fletcher, J.—1 agree with the Chief Justice. a te 


NR. Chatter} ea, J.—The question referréd to the Full Bench 
is as follows :— Whether under the Bengal School of- Hindu Law, 
„the illegitimate son of a Sudra by à continuous and éacinsive. concu- 
. bine is an heir to his putative father. 2 . 


It.appears that one Panchanan Das had an illegitimate son, the 
second defendant Hari Mohan’ Das, by his mistress ;Rupádasi. 
Panchanan had a: holding; and on his death the landlord brought a a 
‘suit for recovery of possession of the holding on tha ground that 
Panchanan had only a right of occupancy in it, and having left no 
heir, the holding reverted to the landlord. Thè parties are not 
agreed as to whether Panchanan had a right of octupancy. or-the 
right of an underraiyat,in the holding. The: Courts ‘below did 
not decide thé quéstion, ‘but have held that if he was. ati occu 1p 


(1) (1862) 4 Mac, H. L. 314 (345). 


z 


Ti s 4 t -, Se 
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raiyat, his.right, of. occupancy. was-extinguished.upon:his:death: asihe 
left. no. legal heir, and that the defendant Hari. Mohan. as: an 
_ illegitimate son of. Panchanan could. not. be-his heir at law: The 
" Courts below. relied. upon. the cases, of Warain; Dhara-v., Rakhal 
Gain (1) and Kirpal Narain v. Sukurmani (2): in support: af: their 
decision, The correctness of those decisions. having been chal- 
legged, on. behalf of. the appellant,, the Division Bench, has erg 
the question stated above to, the Full Bench. 

In the case. ‘of. Narain, Dhara. v. Rakhal Gain, (1), TPE to 
above, Mitter J, held, (Markby, .] concurring, with, him. on the 
point) that | according to the, doctrines, of. the. Bengal School, of 
Hindu, Jaw,. only, & certain description of illegitimate, sons of. a. 
Sudia by an unmarried , Sudra woman..is entitled to ieherit the; 
father’s property, in, the absence- of legitimate. issue, . viz, the 
illegitimate sons.of a Sudra „by a female. slave ora female slave of. 
his slave. "The passage in, the. Dayabhaga, bearing, upon this 
question (Dayabhaga, Chap. IX, Para 29) runs. as follows.. 

Wer geredfedtat grate reta fagpgse gare quits: 

Colebrooke has translated it thus :—But the. son of a-Sudta 
by a female slave or other unmarried Sudra woman may share 
equally with other sons by consent of the father.” Mitter J. in the 
above ‘cade held that Colebrooke's translation was inaccurate and 
that the passage if correctly translated would run thus: “But the 
son of a Sudra by an unmarried’ female 8lave etc, may share 
equally with other sons by consent; of. the father etc”; It is 
contended before us, that Mitter J was mistaken in thinking that 
there was any inaccuracy, in Colebrooke’s translation, and that 
the latter had correctly. rendered the passage.. Now, Jimutavahana, 
iminediately ; after the passage cited above, quotes a text of Manu: 
and a text and half of. Yajnavalkya , bearing on the point., Those. 
texts run as follows. 

«ret «pareret N a: qx gi eia 1. 
sistit vem sit weit, safer. As 

But a son begotten ` by à man of the servile class on his female 
slave or ori the female” slave of his, male slave, may, take a. share of 
the: heritage, if permitted by the other. 80D, . thus is the law. 
established. (Sir William Jone’s translation, Manu Chap 1x 179). 


nfa reat E ceres ST ar t 
SN fef see HISCHN went Es 
extet atgan gata. 

(1) (1875). Ls R; í Calc, 1. (2) (1891) IL. R; 19 Cálo 9 a 
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“Everi'a on begotten by a Sudra-on a'férhálé slave, may take a Ż 
share by the father's choice.- But if the father be dead, ’the - 
brethern -should make him partaker of the moiety of a “share and — 
one‘ who has no brothers, may inherit the wholé Property, in default 
of: daughter's sons. Yajnavalkya, Part Il (134-135). - 


The first thing to be considered is, what is the meaning of the. ý 


word: "anf! ( Dasi ) which has been translated ás a “female slave? * 
in the texts cited above. The expression Dasi ordinarily means” 
a female servant, and is the feminine of Das. “Das” has various, 
meanings attributed to it in the dictionaries—a fishermaii, a servant, ^ 
a slave, a Sudra ora man of the fourth tribe and'a "Dasi— feniale, - 


setvant, or slave, the wife -of a slave, or a Sudra.’ ` (See ‘Wilson’ s 


Dictionory ); ‘a female servant or slave, servant-maid, whore or | 
harlot (Monier Williams’ Sanskrit Dictionary). Bat although various . 
meanings have been: attributed to the terms Das and Dasi-in the dic- i 


tionaries, the question is in what sense they were used by the sages 


and writers on Hindu law, because it'ia not suggested by any one 2 


tbat the expression was used in the: sense- Een & "whore" or “harlot” 
in the above texts. 


Now seven descriptions of slaves (or rather ‘seven different ; 


modes in which slaves can be made) are enumerated i in Manu,. Chap. 
VIII versé 415. 


T H e - 


wage ewe uva maso ^ Ad teg A 


- Bre gwaa eka eredi: 


"One made captive under a standard or in battle, one maintained 
in consideration of service, one born of a female slave in the house, 
one sold, or given, inherited from ancestors, and one enslaved by 
way of punishment on-his inability to pay a large fine." (Sir 
William Jones’ translation). Narada’ mentions 15 descriptions ‘of 
slaves. “One born (of a female slave) in the house of her master, 
one bought, one received (by donation) ete" o 


The word used in the texts ia 4ra (Das), and ‘there is no | doubt 
that in these texts of Manu and Narada, it is used to denote slaves, - 


as the texts purport to classify the different kinds . of slaves, or the . 


different modes in which slaves may be made. 


“It'is next to be seen, how the word "Disi" used. in the text of 
Manu, Chapter IX, 179, and "Vojnavalkya Part Il 134-135, have 
been understood by commentators. ‘Of the commentators of “Manu, i 
Medhatithi is the oldest and his caminenfary ruris a3 follows. ~ 


BRAG Aaa wr ga i aai geram ww 


h 


ed ` ai ted 
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wat miaa ure wife ique fear sada Fees fuus 


mt wem tafe gus m wem är aeng: Re resin eps 
Bi ener creat yw ratte woe 1 

` 7 This refers to the son of a Sudra oa à woman though not mar- 
ried to him or appointed (for raising issue) Thus, even though 
the text says “Dasi of a Das” begotten on her (he is son) not of the 
Das, but of the master of the Dai. _Enjoined by the father he takes 
a share equal to that of the Aurasa son. (This is) when the partition 
. is made during the father’s life time, or if he enjoins "Be you equal 


sharer.” But when the father leaves no injunction, that ` case is 


provided for in another Smriti (thus) :—"Even though begotten on a 
Dasi by a Sudra, (he) becomes taker ofa share: by choice," 
Sarvajnanarain :— 


«ret Ragg qu — quet aret vem fma xa 


uuu sf, Fa wa péna sara wRffrg uma 


ygu JANA fala rag at qui a. aqa Tai yataafa ag Te 
falia «iq wap: waa med Eu: «rat EE i 

On a Dasi (means) ona woman not married to the Sudra ; ;.80 
also issue procreated by the Sudra who is'the master or chief on a 
Dasi who is such of the Dasa of the Sudra ; he is also to be given 
the Sudra’s share—that is the meaning... Directed by the father he 
takes a share, but notthat notso directed he takes only mainten- 
ance, By this (is indicated that) issue of a Sudra procreated on a 
Sudra woman though not married to him because his son, if there 
is any sort of control or dominion over her, but net, even if she is 


the wife of another—this is shown. Therefore it is said on a Dasi, 
or on the Dasi of a Dasa, 


On the other hand, Kulluka Bhatta says : 
"wenger erat ae wf a erat quer ga sua ou feat 
sear: sfedtend: gaa wary wafeergqana: genre av vf ma- 
maena 1 
A son of a Sudra born'of a Dasi as defined by “won ünder a stand- 
ard” and other descriptions (already) spoken of, or of a Dasi related 
to a Dasa: enjoined by the father he becomes taker of equal share 
with the wedded wives’ sons (i. e) takes a similar share, P is 
settled rule of the Sastras. ; 


Kulluka Bhatta in saying as LENT qud (Dasi as 
defined by “one made captive under a standard” and other descrip: 


E r, ; 
382° 
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tions (already spoken of) evidently refers to the text of Manu ‘Chap 
VIIL V. 418, cited-above "one made captive under.a standard: or in.’ 
battle, one maintained in consideration of service, one born of a = 


female slave in the house, one sold, or given, inherited from ances- 
tors, and one enslaved by way. of punishment or his inability to pay 


2m large fine." 


It is clear therefore that of the Commentators of Manu, Kulluka . 
Bhatta expressly states the son of a Dasi to be the gon of a female . 
slave, while the. other two Medhatithi | and Sarvajnanarain:refer to 
the son of a Dasi as. the son of .a Sudra, woman, not married. to a 
Sudra., 

' In Yajnavalkya Partsll. 134-135 the. expression Dasi js. note eX: 


- plained, but in Chapter II verse 290 (prescribing the penalty. for 


intercourse with women), Yajnavalkya says waing ately: ug 
nli «so thàthe: makes a distinction. between an. WARY (queste 
want fga) Abaruddha. (excluded from. intercourse with other, 
man, that is, &. concubine). a “erat” Dasi anda gira. (gusfitam 
ufa) (a woman who always receives mən}. Dasi in that sloká 
must therefore mean something other than'a concubine, and appears 
to hayé- been used in.the-sense of a-"female slave”, Had Dasi 
meant or even included’. a: concubine. it would -not have been 
necessary to make-any distinction between a Dasi and a Abaruddha. 
Visvarupa in his commentary on Yajnavalkya’s text Book 1I 
133-134 refers to a.text of Vrihaspati ere gyufa: see TATE- 
mgit emm -ma 38 fuufe eas ug? fifa Thus says Vrihaspati 
“At option, the brothers should on the death of the father give to 
the brether bora of a' Sudra: Con (kept in seclusion), some 
share as a mark of.respect, if he . serves”, The- «expression - which- 
is translated as "concubine" above is Atssddbalus 
Vijaaneswara in the Mitakshara Chapter: I gection 12 para a 
says VE X Tem ga WAA: fagta wi mua “The son begotten 
bya Sudra ona female slave obtains a share by the father’s choice, 
orat his pleasure"; (-Colebrooke’s -translation)..: : He -does -not 
explain. what “Dasi” means, but it is translated ` by Colebrooke as: 
"female slave". Balambhatti and Subodhini (.commentarjes.on the 
Mitakshara ) Apararka in his commentary, on the Yajnavalkya and 
Salpani all refer to the son of a Dasi,, but none. of ;them ‘explains 
the expression “Dasi”. _ 
` In Vyavahara Mayukha of Nilkantha, section iv. 32 it is stated 
“Yajnavalkya states a distinction with regard to a son ‘begotten 
on a woman not married to him” 'even a son begotten, by a 
“Srdra on a ferale-slave, may take’ -a sbüre, by the father’s 
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choice, But if the father be dead, ‘the brethern should make him 
partaker of the moiety of a share.” T 

"The Vivadachintamoni (of Vacha spati Mista) | after ane to 

the texts of Manu and Yajnavalkya says xeu “HA gón 
‘ofa Sudra by an unmarded woman. He therefore apparently 
"uüderstood: Dasi as any Sudra woman" not married to the Sudra, 
Kamalakara also speaks of see quxiga^ “A son, of a Sudra- by 
a Sudra woman not married to him.” 

The Virámitradaya of Mitra Misra Chap. II Part II section 22 
-after quoting the text of Yajnavalkya merely: speaks of Dasiputra, 
and it does-not appear in what sense he usedthe expression. In the 
translation by Golap Chandra Sarkar it is rendered as a “female 
slave" (see page 130). 

On the other hand Vivada Ratnakar (Chandeswara), Chapter 
XIII after quoting Manu's text erat aram ut (‘ona Dasi’ 
or on the Dasi of a Das) says: wma wagu verfa 
anfa gazrat a ggat ("on a Dasi” means on a woman who ful- 
fils the character either of a woman captured in war or who becomes 
a slave in consideration of maintenance (or of similar description) 
“On the Dasi of a Das” means on the female-slave of a slaveof the 
above character or on an unmarried girl). The author no doubt in ex- 
plaining Dasi of a Das explains it as a female slave of a slave of the 
above description or an “ unmarried girl," but he gives a very -clear 
meaning to the expression Dasi which leaves no room for doubt 
that he understood that expression to mean a female slave, 

In Dattaka Mimansa of Nanda Pandit paras 75 and 76 it is stated 
gri pw SM rae gy Ta Uu «ru Tea — AN at Ce Fer ur Aha 
frat) wet ay sm yA aeg a: ga «remm qub. itm wat 
qiiam «t eter qu: ma wT ga aÀ A a aiia a aT BR 
a a et are at areal frat ee! seat at WS gas) ae: gat 
AEE Wa: YET: | i 
(On the subject of sons it has béen said “ The son-self-given and the 
slave's son (Dasa putra). Of these he describes the latter “A female 
purchased by-price who is enjoyed, is a slave: it is thus declared. 
The son‘who ‘is born on her, is considered as a slave son.” That 
female though of'equal class béing purchased by price who is en- 
joyed—co-habited with—is denominated by former ‘sages a slave. 
For a text expresses " That woman who is bought by price is not 
considered a wife; She neither (avails) in rites in honour of Gods 
nor in rites in honour of the manes. The-sages regard her as 9 
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female slave”. “One ‘born on her i: aslave's son. ‘The ‘son 
of a female slave is "a slave's son (Dasputra) the feminine -of 
Das (slave) being like the masculine in the Vedas, dd 
tranlsation). 

The author no doubt was dealing with the question as to who 
are entitled to perform parvana shrad, but he states the meaning’ 
of Dasi as understood by him and at his time, 


It will appear therefore that ‘Commentators on Manu and. 
Yajnavalkya, and' Sanskrit text-writers ancient and modern have 


used or understood the words Dasi putra in different senses, some 
restricting it to.the son of female slave, while others using it as 
the son of a concubine or a woman not married to the Sudra. 


. 
I now come to the text of Dayabhaga as translated by 


‘Colebrooke. As stated above, Mitter J. in the case of Narain Dhara 


v. Rakhal Gain. ( I) was of opinion that Colebrooke's translation 
ofthe passage wee gauna urenf& wa: faqupur gatti quta t 
as “But the son ofa Sudra by a female slave or other unmarried 
Sudra woman may shars equally with other sons by consent of the 
father" i$ etroneous, and that the correct rendering would be “But 
the son “of a Sudra by an unmarried female slave etc, may share 


-equally with other sons, by consent of the father etc." Mitter J no 


doubt has omitted the worls “Sudra woman" in his translation, 
but I do not think- that his translation of the passage is incorrect 
oh that ground. The ‘words arent gga: (Dasi Adi Sudra putra) 
have been” translated -by Colebrooke as a female slave or other 
unmarried Sudra woman. The expression Dasi ‘has been translated 

as “female slave" by both. Then comes the expression Adi 
Suara putra. Colebrooke translates as “or other unmarried Sudra 
'woman", the question ‘therefore is what is the significance of the 
expression dj, Now 'Jimutavahana in the very next ' sentence 
refers to the text of Manu which speaks of Dasi and Dasi of a Das 
aat a1 «m erat a. It appears therefore that Jimutavahana instead of 
repeating the words ""Dau" and the Dasi of a Das says «mit sf (Dasi 
Ad) i e. Dasi etc, Manu's text itself doss not say anything about 
"iGoncubinds" or "other unmarried woman”, .It, uses the two 
expressions “Dasi and Dasi of a Dasa” and it is more likely that 
Jimutavahana while quoting that text in the very next sentence 
‘should have by the word Adi meant to refer to the expression “Dasi 
of & Dasa” s that he should haye meant “or other unmarried 
Sudra. worian.” “> 


~ - Q^ 


tes: (1875) 1. I. L Ra, Cale: Gah 
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. There was a good deal of discussion at the bar as to the meaning 
of the expression Raa Afarinita ( Unmarried or unwedded) 
in paragraphs 29 and 28. Ido. not think however that anything 

eturns upon that expression though the question has been debated 
atlength in the Madras High Court. It may be conceded that 
it means "not married to the putatite father". Even then the 
passage may be translated as follows : “But the son of a Sudra by 
a Sudra woman who is a female slave etc, (i. e, a female 
slave, or .a female slave of a slave) not wedded to him”. The word 
xxt ("a Sudra woman”) is qualified by the words Dasi and Adi, 
ie seems to me that according to Jimutavabana in order that 
‘there should be a heritable right, (1) the father must be a Sudra, 
(a) the son must be begotten on a Sudra woman, (3) The Sudra 
woman must be of Dasi class, the expression Adi referring to the 
Dasi of a Das (female slave of a slave) in the text of Manu cited 
immediately below. 

Golap Chandra Sarkar Sastri in his Hindu Law 4th Edition 
page 197 gives a literal translation of the passage in the Dayabhaga 
thus :—''But of a Sudra, a son-by-a-not-married female-slave-or 
the like Sudra woman”, and then referring to Colebrooke’s transla- 
tion viz, "By a female slave or other unmarried Surda woman”, Says 
“So you see that it is difficult to maintain that Colebrooke's version 
is wrong excepting this that the word “unmarried” is ambiguous 
and may suggest a meaning not intended by the original, namely, 
-that the woman must be a maiden, whereas the real meaning is that 
she is not married by the man, The two words Dasi and Adi may 
be done in either of the above two ways namely either into “a female 
slave or other" or "into a female slave or the like", No Sanskritist 
would be prepared to say that the first of these versions which is 
given by Colebrooke is wrong; the translation given in Narain 
DAara's Case (1) omits the word Sudra woman altogether. But 
the learned auther does not appear to have considered whether hav- 
ing regard to the text of Manu immediately following the passage 
containing both the expressions “Dasi? and the “Dasi of a Das", 
Jimutavahana might not have used the word Adi (etc), with 
reference to the expression “Dasi of a Das". 

Golap Chandra Sarkar refers to the fact that two commentators 
of the Dayabhaga namely Rambhadra and Sri Krishna explain. the 
term atqareit (on a Dasi of a-Das) in the text of Manu thus; gregret 
fa raw wka amg Ted “On a female slave ofa slave 

means, on one;not married, but kept ‘by a slave", M gener 

(1) (1875) I. L-R. 1.Calc. 3. : ERE e» 
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“Hence if the-son begotten by a Sudra on a heft woman of his slave 
be entitled, it follows-a fortiori that a son'begotten'by a man on his 
own heft woman should be “entitled {> a share," Sô these commen- 
tators of the Dayabhaga appear to support the view'taken by the 
other High Courts", But thelearned Com nentators do not explain 
the first expression ‘Dasi’ as a ‘kept woman", and Golap Chandra 
Sarkar observed that this interpretation’ of the” words: "Dasi “of a 
Das” (Dass Dasyam) as “on one not married, but kept by a slave" 

is “somewhat unreasonable” and putas “otherwise th sages might 
be thought to legalize adultery.” If the word (Dasi) means 'képt 
woman’ it is difficult’ to see why the two learned Commentators 
did not explain the first expression in Manu’s text ‘Dasi’ as “kept 


"woman," because in tlfat case it would have been unnecessary to 


explain the second expression in that text viz, Dasi of a Das. 

It is to be observed that in the Dayabhaga Chapter vi; Section II 
para 23, Jimutavahana in dealing with effects not liable to partition 
says wg TORANA fau qaqa wages fag VNUGU 
wares m fau woud: “so Manuand Vishnu state other sorts 
of property exempt from partition. Clothes, vehicles, - orna- 


“ments, prepared food, water, women and furniture for repose 


or for meals are declared not liable to distribution” and in 
para 24 referring to “women” says “Other than (Dasi) female 
slaves. (efit aAa) The word Dasi in Chapter VI 


‘section IL-paragraph 24 is certainly used by Jimutavahana in 'the 


sense of slaves, because concubines cannot be kept as joint 
property. Sri Krishna in his commentary says :— 


wait andy ah quida we we sfa syle «adt Maye 


afafa sfa e 


Sri Krishna in his Dayakrama Sangraha also appears to' have 


‘used the word Dasi in the sense of a female slave. ^ In Chapter: IV 


section II-in enumerating properties .not liable to' partition, tha 
‘learned author refers to'the texts of Manu and Vishnu as to indi- 
visible properties which among others mentions faa: women, (see 
para r3), and in paragraph 32 explains faa: as fad erdtefafcen sfà 
(‘women” other than “Dasi” which is translated by Wynch as ‘other - 
than female slaves”. In fact in that passage the word ‘Dasi’- could 
not have meant a “concubine” because a concubine-would be of a 
‘particular:person, whereas a ‘Das? would belong to the family. 

. Raghunandan in his Sudhitattawa under' the - Tes Fapa 
of Sapindas aud others’ says :— 
. (Says) the Brahmapurana,—'Where ot: two: (brothers) the- mother 
is one, but where in any such case (their):fathers are' two, ‘thera is 


. 
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perfect similarity between these two: in birth and. death impurities." 
(If) a woman fitst married to one (and) having a son by him takes 
the protection of another with even the son, (and) afterwards has a 
son by him also, on the birth and death of these two sons according 
as possible the impurity of the father of the second son is of three 
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nights, Of'such two sons the birth and death impurity with respect ^ & Chatterjea 


to each other is ns laid down for the caste of (their) mother. In. 


view of Yajnavalkya's text, viz., ‘Even though begotten on a Dasi by 


a Sudra (he) becomes taker of a share by choice ; if the- father is: 


dead the brothers should make him partaker of half share.’ Usage of 
this kind is of the Sudras alone, (and) not of. the-other castes. 


Therefore the above- quoted saying of Brahmapurana also relates. 


to them.” 


But although Rag hunandan quotes Yajuavalkya’s text about the 
son of a Dasi, in connection with the cage of a woman (having a 
son) taking the prote ction of another man and having a son by her, 
d oes not say: that Dasi means a concubine, 


"The learned vakil for the appellant invited our attention to the 
subjec t matter of Chapter IX of the Dayabhaga as- stated i in the first 
paragraph thereof ; viz, ‘Partition among Sons of the same father by 
different women ; ; some equal to himself by class, others married: in 
the direct order of the tribes is not described," and pointed out- that 
Jimutavahana after dealing in paragraphs 2 to 8 with marriages in 
the order of the tribes, and in paragraphs 9 and 10 -with the evil 
con sequences of the union of regenerate-man with-a Sudra woman, 
lays down in the 11th paragraph that the evils stated in - paragraphs 
9 and 10 do not ensue on the procreation of offspring upon-a Sudra 
woman not married to the Brahman - himself, but that “a venial 
offence is committed, and a slight penance is requisite- as -will be 


shown”, and in paragraph 28 deals with the rights of an illegitimate- 


son of a man of the priestly class by-an unmarried Sudra woman. It 


is conténded that the word unmarried ‘should be’ unwedded '(saf-. 
atm)’ and that the words “‘or other unmarried Sudra woman in para-. 


graph 29 do not mean;a maiden or a widow, but mean “not wedded 
to the Sudra putative fathet”.: This.may be so, but-paragraphs 11 and 


38 refer to the illegitimate son ofa.personr of the regénerate class by. 


an unwedded Sudra wcman, and the contention of.the learned plea- 
der has reference to the meaning of the word suftdtat (unwedded) 
as to which a good deal of contention has been raised in the Madras 
High Court, but Men I think has.no direct Seine ‘upon. the me pone 
before us, 
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' It is to be obséryed that the expression in Dayabhaga which: is 
relied upon.as meaning "or other unmarried Sudra woman" is not 
the expression Dasf, but the word Adi. If "Dasi" itself meant or , 
included a concubine, it would have been wholly unnecessary -to 
say "or other unmarried Sudra woman”. It is also to be observed 
that in all the translations of the texts of sages, and Commentators, .. 
the word Dasi has invariably been translated as a female slave. 


^ It will appear- from what is stated above that Commentators aud. 
Sanskrit text writers have: taken different views. of the aaah . 
“Dasi”. zo iA 
' The age of Jimutavahana is variously estimated. In Rajkumar. 
Sarbadhikari’s Tagore Lecture page 403, it is stated that Jimuta- - 
vahana flourished at the beginning of the fifteenth century. See- 
also Jogendra Chandra Ghose’s Hindu Law 3rd Edition Vol .I 
Introduction XVI. In a recent article however in 26 C. L. J.S. N- 
17, a writer has discussed the opinions of various persons on. the 
point, and come to the conclusion that Jimutavahaaa flourished. 
during the latter pact of the rith century. Now Kulluka. Bhatta is 
supposed to have flourished about the 15th century (Sae Jogendra 
Chandra Ghose's Hindu Law Vol. I Introduction XVI). He was a 
Bengal Brahman,buthe nowhere refers to Jimutavahana, If. the 
view, taken by Raj Kumat Sarbadhikari about the aze of Jimutavahara 
viz., that he flourished at the beginning of.the rsth century is correct, 
then it is probable that he understood the meaning of the word Dasi ` 
in the sense interpreted by Kulluka Bhatta, as being the interpreta- 
tion then current in Bengal. If on the other hand Jimutavahana . 
florished in the rth century a3 the writer in 26 C. L J. S N. 17. 
endeavours to establish, Kullaka’s interpretation cannot be relied 
upon to explain the sense in which Jimutavahana used the words | 
in the Dayabbaga. : ; =: 


Our attention was drawn to the fact. that EA TEN does aot: 
make any provision for the maintenance of illegitimate, sons. of:Sudras 
though there is such a provision for illegitimate sons of persons 
belonging to the other three castes, and this fact-is ralied upon as 
showing that Jimutavahana must have used the expression Dasyads- 
Sudra putra-as.including sons of concubine, and did not provide for 
maintenance in their case. as they are entitled to a. share of the 
estate. . ? ` ; i ] 

There is no express text in the Dayatikağa providing for -the 
maintenance - òf - illegitimate sons of Sudras, and that no doubt is a 
fact in favour of the appellant’s contention, But Dayabhaga is -not 
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an 'exhaüstive code, and under the general principles of Hindu Law, 
illegitimate sons are entitled to maintenance. ` 

. Itwas expressly held in the case of "Muttusamy v. Venkata- 
subha (1) (affirmed on appeal by the Judicial Committee) (2) that the 
illegitimate son of a Sudra by’a concubine; not being & female slave, 
is entitled to maintenance according to. Hindu Law. The judicial 
Committee held that as the son was recognized by his- natural father 
ít- was not essential to his maintenance that‘he should have'been 
born in the house of his father, orof a concübida posduos a 
peculiar status therein. 

- Again in the case of Znderun v. abdo (ye their- Lordship 
observed that in the Sudra caste illegitimate children may inherit, 
and dave a right to maintenance. See also Mayne's Hindü Law 8th 
Edition page 619 where it^ is stated that illegitimate sons when not 
entitled as heirs are to be maintained even though the connection 
from which they sprung may bave been adulterous: The argument 
therefore based’ upon the abserice of an express text in the Daya- 
bhaga providing for maintenance: of: illegitimate sons of Sudras 
is not conclusive. E 

I tow come to the decided cases on the point. But before 
dealing with cases under ‘the Dayabhaga, I will deal" with the. cases 
decided by the Judicial Committee, ‘and’ the other High Courts, 
The first case which came up before the Judicial Committee was 
that of Chauoturya Ram Murdan Syn v. Sahub "Parhulad Syn (4). 
The question for decision in that cage related’ to the right of 
inheritance of an illegitimate són of Sudra woman by a KAatri' one 
of the three regenerate castes, to the estate of bis putative father, 
and it was decided that he was not entitled to succeed, but was only 
entitled to maintenance. In the next case Zmderus Valingy Pooly 
v. Ramaswamy (3) (a case from Madras) the right of ‘illegitimate 
sons.of Sudras to inhérit was stated-in general ternis, but it was 
found in that case that there fas marriage between the mother and’ 
the putative ‘father. It was unnecessary therefore to consider the: 
distinction between the’ illegitimate son ofa Sudra :by a. female: 
slave and illegitimate sons generally. Nor was it necessary to con- 
sider the question in the cate of Roshan Singh v. Balwant Singh (8) 
where their Lordships had to. consider the question of the right of 
the illegitimate:son of one of-the three: regenerate classes by a Sudra‘ 
womán, The-only case'in which the Judicial Commiittes had to: 

(1) (1865) 2M. H. C. R. 293. (2):(1868) - 12 M. I. A. 303.7 


o (i869) 13! ‘MT, Asus. °°! (4) (185777 ol A. 18; qo EY 
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consider the question of the right of the illegitimate son of a Sudra. 
was that of Jogendra Bhupati v.. Nityanand Man Sing(1). It- 
was a case from the Bengal High Court, but the family was governed: 
by. the Mitakshara, It was held. that under the Mitakshara among.” 
Sudras, where a. father , left a son by a. wedded wife, and an illegi- 
* timate. son, the ordinary rule of survivorship incidental to a family - 
coparcengry would apply; and the illegitimate. son, having- 
survived the legitimate, was held. entitled by survivorship to.. 
succeed. to.the family estate, which was impartible anti appertained - 
to a raj, on the death of his brother without male issue. Thé, 
case of Sadu v. Baisa. (2) was. referred to and approved - by 
their Lordships as correctly laying down - the law as stated in the, 
Mitaksbara. . 
- -So far as. the decisions of the High. Courts other. than Bengal, ; 
- are concemed, there is no doubt that they are in favour of the view , 
that the.son of Sudr& bya Dasi means or includes an illegitimate; 


question, “was “discussed at length by Westropp C. J. ‘in Raki. Ye, 
Gobind (3). 

. The case of Raki v. Gobind (3) was followed in Sadu v 

Baisa (a). On. appeal Westropp. C. J. observed “Tt, has already. 

been 80 fully stated in Raki v. Gobind (3), that in this Presidency 
among Sudras the illegitimata offs spring of a kepi woman or, continuous . 
concubine are on the same level as to inkeritance as the Dasipuira o or 
som of a. female slave by a Sudra, that we think it unnecessary to. 
dwell any longer on, that point". As stated above, the decision i in, 
that case was referred to by the Judicial, Committee in Jogendra, 
Bhupati v. Harro Chandra (1) as laying down .the law under, the. 
Mitakshara correctly. The same view was taken in the case ef 
Gangabai v. Bandu (4). . 


- In the Madras High Court, Turner C. y: ied Makai om : 
J.) considered the question-whether a concubine ig a Dasi within the, 
meaning of the Mitakshara, in-the case of Krtshnayyan v. Muttu:. 
sami (5). The learned: Judges referred to the earlier cases in Madras _ 
Bombay and Allahabad, dissented from the view taken by the Cat; 
cutta High Court in Namin Dhara v. Rakhal Gain (6) and observ-- 
ed as follows :—''Although the primary meaning of the word Dasi, 
was a slave, it included also a concubine or a woman of -the servile. 
class in a secondary sense, and there is reason to:hold upon the texts; 

(1) (1890) 1.,L. R: 18 Calc, 151. < (2) (1878) 1. E. R. 4 Bom. $75. |; 


(3) (1875) E L.R,1 Bom; 97... (4) (1915) T..L. R. 40-Bom: 369; 
f$) (1883) I. L' R. 7 Mad. 407. : ~- (6) (1873) I-L.-R. 1 Calc. 1. 
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thatan | unmatried Sudra woman kept s ag à "continuous “concubine, 
came within its scope, The right of an illegitimate” son among 
Sudris to succession where the Südra woman is unmarried andi is in. 
“the position: of a continuous concubine i is within the reason of the. 
rule viz., that the Dasi's son succeeded not a3 a slave, but as the son 
of one who was in the position of a substitute for the wife though, 
hot legally married. "For these reasons and upon the authorities 
already cited, ive are riot prépared to depart’ from the course of 
decisions in tis presidency." See also Annayyan v. Chinnan (1) 
where it Was observed by white C. J. and Benson J. "No doubt 
the rule is well established in Madras that the illegitimate son of a 
Sudra by ‘an unmarried Sudra woman’ is entitled to a share of the. 
family property if the concubinage was contitfuous, and if the con- 
tection was not incestuous or in violation of or forbidden by law.'* 
Seé also the decision of the Full Bench in Soundararajan v. Aru- 
nachala Chetty (2) and Subramania v. Ratna Velu (3). 

In the Allahabad -High Court also, it has been held that the 
illegitimate offspring of a kept woman or continuous concubine, 
amongst Sudras, are on the rame level as to inheritance as the issue 
of a female slave by a Sudra. See Sarasuti v. Mannu (4) Har Gobind 
Kuari v. Dharam Singh (5) and Ramkali v. Jamma (6). — — 

Coming to the Bengal cases, the earliest reported case to. which 
we were refetred, on behalf of the appellant is that of Doe Dem 
Juggo Mohan Mullick and: others v, Saum Coomer Bibi (7) decided 
on the 2gth March, 1815. The question in the case turned mainly 
upon the title of one putty Charan the son of one Motey Charan by 
a slave girl, Although the parties were Sikhs it was held by tha 
Court that the right to inheritance to land must depend upon the 
law of the province, and the Sikhs being a séct of Hindus: must be 
governed by the Hindu Law. : The Pandits were ie upon to 
answer the following questions .: : . 


" rst question :—By the Hindu law, can a son’ by, a slave" girl in 
herit the land of the father ? 

Answer :—The son of Sudra by a slave girl- would ‘inherit, but 
not the son_of a Khythry Beinn a d (i.e., a vaisya) by a 
slave girl, z 


and question :—If a Sudra have a legitimate and an illegitimate 


(1) (1907) 1. L. R. 33 Mad. 366 (370) (2) (1915) I. L. R; 39: Mad. 136. 
. 3) 917) L L. R. 41 Mad? AA on -, (4) (879) I. L. R. 2 All. 134... , 
(5) (1884). L LR. 6 All. 429. (6) (1908) L. L. Re 30 All. 508- 
(7) (1815) 2 Morley's Digest 43. 
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son, will the latter be ‘entitled to share any, and what portion . of 
the inheritance? ^ 

Answer:—The illegitimate son will take only half the share of the 
legitimate son i. e., the legitimate son would take two-thirds and thee 
illegitimate son one-third, ac ] 

The appellant relied upon the aniwer 'to the second question 
which referred to the illegitimate : son of a Sudra generally and not 
merely by à slave girl.. "But the illegitimate son in that case vas, by 
a slave girl 5 the first question ‘distinctly raised the question of the 
right of the son by à a slave girl, and ‘the second question with regard 
-fo the sliare of'an illegitimate son of a Sudra must be taken to .have 
reference to the son by a slave girl, who is also an illegitimate „80n. 
The question of the right of an illegitimate son of a Sudra by , a. 
woman other than a slave girl, "would be | wholly irrelevant, _ and the 
general form.of the second question must, as stated above, be taken 
with the first quéstion. I am of opinion. therefore that the case ) does 
not in any way:help the appellant’s contention." 

"The next case is that of Pershad Singh v. ` Ranes Mahesres, X2 
(Decided on the 17th December 182%): The plaintiff i in that cage ‘as. 
the illegitimate son of Raja Mahakim Singh a Rajput by & woman 

of tlie Dhanook caste. a lias therefore ı no PESE upon the ean 
case, 


`~ In Macnaghten’ 8 Precedes „of Hinda Law vol. in -page | à a 
(Case No. 48 from the District of Dacca and decided in icd the 
question put to the. Pandits: Was as ‘follows : =m 6 


me "A man dying, and leaving some- landed I a son TUUM 
T. him on a.concubine got possession of that property, and died: 
leaving no children. He was succeeded by a widow. Was she 
(the widow.of the latter deceased. person) competent to make a 
gift, gale -or other alienation of. the .properfy, while the daughter's 
gon, Or another concubine.of the original proprietor exists ? If- she: 
should have made either af such dispositions, is it. ipod and bind- 
ing, or Otherwise ?' ç z- ooa EN 
" The answer giyen was : "NAMES. : 
t "Itis not particularly üentióned & to what class: the pe pros. 
prietor belonged. If he wasa Sudra, that is, of the fourth’ class,. 
and the daughter whose son. survives was - begotten by. him ona 
concubifie, the widow of the son of his other concubine may enjoy 
the whole estate, whether consisting : of real i or. personal property, : 
during: her. life-time; and she’ may also give or sell A. gmail „portion 
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of it for the completion of her husband's funeral rites, or-for his. 
spiritual benefit, as well as for her own maintenance; but these, 
circumstances excepted, she is incompetent to dispose of the pro- 
* perty inherited from her husband, and the gift of such property 
made by her must be considered void". 

-  Ingiving the opinion, reference was made to Yajnavalkya : : 
:' Even a son begotten by a Sudra ona female slave may take a 
share by the choice of the father but if the father be .dead, the 
brethren shodld make him partaker of half a share. By the term 
-ason begotten by a Sudra on a female slave’ must be under- 
‘stood daughter's daughter's sons and other heirs. This opinion 
is conformable to the Dayabhaga, Dayatatwa, Vivada Chintamoni, 
-Mitakshara, Manu and other legal authorities”, 


The opinion can be used in favour of the appellant as diee 
“that the text of Vajnavalkya with respect to: a female slave was 
understood by the Pandits in that case to include the case of a 
concubine, and as being conformable to the -Dayabhaga and Daya- 
‘tatwa, It is not clear however whether .the case was governed 
by the Mitakshara or Dayabhaga. 
Another case in the same, volume at page 119 (Case No. ra 
from Bhagalpur decided in 1824) related ‘to the illegitimate son of 
a person belonging to one of the regenerate classes, a Rajpoot, - and 


therefore has no application to the case of an illegitimate son ofa a 
Sudra. 


` 


» On the other band in the case of. Buktear Singh v. Bahadur 
Singh Case No. XI from ‘Hooghly decided in 1816, the eldest brother 
of a Sudra family ‘which consisted „of four brothers and: a sister, 
had. one son by a female slave, and the sister - -during her husband’s 

absence had a son by a stranger. The.other three brothers having 
died leaving no heir, a question arose whether the son by the female 
slave, or the sister's son would succeed to the estate left by the 
three brothers. The answer was that “ in default of all heirs down 
to the daughter’s son, the family being of the Sudra tribe, the entire 
property will devolve on the son begotten by the elder_ brother on 
& female slave. The son of the sister has no title to the inheri- 
tance", - The text of Yajnavalkya cited in the Mitakshraa was 
quoted. In the-foot note, Macnaghten clearly. gave his own 
opinion as follows : — 


ig According; ‘to the Hindu Law, the illegitimate son of a Sudra 
man Sy a-fomale slave; or a.female slave, of his slave, may inherit, 
but not the illegitimate child of any.of the three superior-classes, 
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It appears in this case that the parties are Sudras ; but it i$ not 
distinctly stated whether the eldest brother died previously or subse- 
quently to the death of any or allof his other three brothers, -or- 
whether the woman on- whom thé plaintiff was begotten by him was 7 
one of the fifteen descriptions of slaves, or was merely a concubine; 
If the woman- were his slave, and the other three brothers died 
before the eldest, then the son begotten by him on the female 
slave would be entitled to the entire property. On the other hand, 
ifone more of the brothers died subsequently -to “the death 
of the eldest brother, the illegitimate son would be entitled to claim’ 
only such portion as belonged to his putative father, there being no 
law admitting the son ofa Sudra by a female slave to share the 
estate of collaterals. If the woman were not his female slave, the 
son begotten on her by him would have' no right to the inheritance, 
but only a claim to maintenance ; and under no circumstances 
could the son of the sister begotten as above have any right to. 
succeed to his mother’s brothers", (See. Macnaghten's Precedents; 
of Hindu Law, Pages 14 and 15 Foot note). - M 
That decision was passed in the year 1816, and no case has 
been brought to our notice since 1816 until we come to 
the case of “Narain Dhara v. Rakhal Gain (1), (decided in 
1875) where Mitter and Markby JJ. held that Colebrooke’s tran 
slation of the passage in Dayabhaga was incorrect, and came ‘to 
the conclusion that it is only a particular class of illegitimate child- 
ren viz, by a female slave who can succeed. The case was 
followed by Tottenham and Ghose jJ. in Kispal Narain Tewari v. 
Sukurmani (a) where’ the decided cases on ‘the point were 
discussed. The’ learned Judges observed that the reason why 
in the days when Yajnavalkhaya, Manu and other sages gave 
their laws, the son of a Sudra by~a female slave was declared 
entitled to participate in the property of the father was this ;— 
* When slavery existed in India, a slave occupied the position of a 
member of ‘the family i he, like the wife and son, was incap- 
able of owning any property ; and whatever he earned belonged to 
the master (See Tagore Law Lecture by Babu Krishna .Komal 
Bhuttacherjee, and the S/okas from Manu quoted therein, pp. 3-5). 
But the like reason would not exist in the case of a concubine, who 
is not a slave girl; her position is wholly different indeed. There 
were, we may here observe, in ancient times‘ 15 -descriptions of 
slaves. We mean 15 different ways in which a person might' 
pecore a slave to another (see Shama Churn’s Vyavastha:DarBana,, 
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new-edition, p. 27,8nd Macnaghten’s Hindu Law, Volume: iI, 
p.273); and it would be necessary to show, when a right of suc- 
cession is claimed by an illegitimate son, that he was born of a 
female slave of one or other of those descriptions,". The same 
view was taken in Ram Saran Garain v. Tekchand Garain (1) by 
Ghose.and Harington J.J. even in a case Eovarded by the Mitak- 
shara. g^ y * 

- Fhe latest, case in our Court i is that “of Chatturbhuj v. Krishna 
Chandra (2) *but that. was a case governed by the Mitakshara, 
and it was unnecessary. to consider -the law on the point as under- 
stood under the Dayabbaga. , "Turning to the textbooks on Hindu 
Law, we find that Dr. Jolly in his Hindu Law on Partition Inheri- 
tance and Adoption (Tagore Law Lectures 1883) pages 186-187 
refers to tha’ controversies in modern works on the various cons- 
tructions of the two passages in Manu and Yajnavalkya relating to 
the son.of a Dasi, and quotes:the opinion of Medhatithi and the 
remark of Kamalakara in -the Vivada-Tandava. . Referring to the 
Bengal decision where it. was held that. Dasi.means a famale slave. 
iri-the strictest: sense of that term, he observes :—" It is quite cer 
tain however that the commentators and sastris have persistently 
éxplaihed the term Dasi as including any unmarried- famale of the 
Sudrá caste" The opinion of Dr. Jolly is certainly entitled to the 
highest respect, butit does not appear that all the Commentators 
and Sastris have persistently explained the term Dasi as including 
any unmarried famale of the Sudra. caste. -Some of them have no 
doubt done so, but, others of equally high “authority explained-it in 
the strictest sense of the term.- Dr. Gour in his recent work 
* Hindu Code ” at page 935 referring to the opinion of Dr. Jolly, 
says "It is submitted that though Sudras were called Dasyas the 
contextual meaning in the following texts leaves no doubt that the 
term was primarily applied to the ‘son by a famale slave’, and 
gives reference to a, number of authorities on the point.” Mayne in 
his Hindu Law 8th Edition pages 768-770 after referring to Jimu- 
tavahana’s text and the Bengal decisions on the point says :—' Now 
there seems to be no ground for supposing that there is any differs 
ence in this point between the law of Bengal and the other provin- 
ces, as-all the authorities; rely upon the same texts.: As slavery 
was abolished by Act -V of 1843, it follows if the above construc- 
tion is sound that the inheritance of the illegitimate son of a Sudra 
‘born after-that date has, now, become impossible,” He then ie 

. @) (1900) LL R. 28. Calc. 194 (201-204) >- " , pie 
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to'the various authorities and decided cases on the point. "Golap 
Chandra Sarkar Sastri in his book on Hindu Law 4th Edition pages 
{97-198 discusses the question and comes to the conclusion that 
Colebrooke's translation is not wrong and that a son ‘begotten by a ° 
Sudra on: a kept woman, ‘is entitled -to succeed. -I have already 
dealt with his opinion, and'I need not repeat it here, On the 
other hand Shama Charan Sarkar in his Vyavastha Durpana (3rd: 
Edition) pages 23-25 citing the-text of Manu, gives Kulluka Bhatta's 
Commentary “ the.son of a Sudra by a female made: ce/ptive-or slave 
ünder'a standard or the like, or by a female slave belonging to his 
male slave &c., &c.” He: then refers to the explanation of “on 
the female slave of his slave” given by Churamani-as- “ on the wife 
of his male'slave,"-aüd Srikrishna'srexplanation of the same as “ on: 
the ünespoused concubine of his male slave," and? Colebrooke's 
Digest Vol. IIT pages 143-144, and in paragraph ar referring to the- 
Vyavastha “The son: begotten by a Sudra on a kept woman with. 
whom casual connection.is ‘not incestuous is also entitled io inherit 
in'the above manner ;. but such a son of twice-born mau is‘entitled: 
to inheritance " observes :—“ The above must be on the woman's: 
being considered to be a slave either of the description, I am thine ~” 
or “as One maintained in consideration of service (bhakta)", and: 
cites the texts of Manu and Narada with regard - to thé different 
descriptions of slaves. i 

In the .Vyava&tba: :Darpana:2nd Edition (1867) at pages seuss 
the learned author dealing with the heritable right of a Sudra 
Dattaka as stated in the Dattaka Chandrika-says :—''On the strength 
of tbe texts cited above, the author of the Dattaka Chandrika.recog- 
nizes the heritable right of the son of a female slave, and then by 
parity-of reasoning he holds that ' while the father lives, a:Sudra~ 
dattaka shares equally with: thé legitimately begotten. son,/and-g 
moiety where the father may be dead." This however cannot here 
be followed in practice, the marriage-with' a damsel unequal in class 
being prohibited in this (Kali) -age, and consequently ‘the’ son bora 
of sucha woman not being entitled to inherit, and the ‘heritable 
right of the son-of a-female slave being repugnant to the immemo- 
rial-custom of this country, such right of a’ Sudra-dattaka founded as 
it is on the ground of right of the son ofa female slave, cannot be 
deemed valid.”: As to the texts-of=-Manu and Yajnavikya cited as 
authorities for'the heritable right of the son of a female: slave, they 
ate-applicableto schools other than that‘of Bengal, where they are 
repugnant to the immemorial -€ustom,- which "according: to the text 
the ordinances of Sadbus are equally of ‘authority’ ‘with ‘the’ Vedas 
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and that of Mani * Immemorial Gustom id the travscendental ‘law? 
*Wherdvet it’ óbfains, Supersedes! the general © ‘maxims of thé 
- Consequently” the practice of the good Sudras of this country 
* dh like that of the regeneraté' classes; ‘the’ right of a” ' Sudra 
Dattaka' must be held td be the same ‘as that of one of twice-born 
class.” - Sir Gurudas Banerji in-his Hindu Law on marriage and 
Stridhan (Tagore Lectares for-1878)' 3rd « edition page 171 says “The 
meaning of the'term ‘female slave (Dasi) i in'the above rule has been 
the subject, ot much contentions in ‘our Courts, and the authorities 
are nbt unanimous: on' the subject. - They seem however ‘to favour 
the view that a’ © female slave” here- means not "nécessarily: a slave 
bought: or ‘taken captive, -but includes '& ‘continuous Y concübirie 
provided that the intercourse-is .meither"adulterous nor incestu- 
ous; The Case of RaM.v. Gobinda (x) | may be referred’ to-for a full 
exposition of the’meaning of the term “ Dasi-pitra,” and of the law 
relatidg to the rights: ofan illegitimate - $on.” ‘Evidently he refers to 
the-law in the other Provinces, as the reférénces- to“ the ‘Madras and 
Bombay decisions only, would ‘go to` “show: - The -léarned' author 
says af page 170 “In the Hindu. Law the: e illegitimate son ofa a regene: 
tate’ ‘nian i: is -always excluded. froni-inheritance, but in the case of- a 
Sudra thé: illegitimate s son of a particular description namely the son 
born vof; an unmarried female -Slave ‘or slave’ s fentale- slave’ inherits 
his "father' 8 property '^ — — — — and at page: d " It has ‘been 
sometimes maintained that the authorities. ‘would support: the broad 
proposition that a Sudra’s illegitimate són of every description would 
inherit’ to Tis: father; and. à slight-: -inaccuracy -which occurs: in Cole: 
Brooke's’ translation of the Dayabhaga (Chap. “1X; 29) favours Buch 
a views But Mr, Justice: Romesh: Chandra Mittérfin his ‘elabotate 
Jodginént i in Narain Dhara v. Rakhal -Gain (a), bas? cléarly^pointed 
out bis’ ertor, aüd deduced the-correct rule given: bore after a full 
exainia ation of the authorities’ ‘on the subject? ~- 2 2247. 


E Kuit ‘Satvadbikaii i in his Tagore Lectures 1880 (1882) dis” 
cuigsed tlie "quéstion of the heritable ‘right of “illegitimate” sons tof. 
Suda at” pages’ "936" ‘to “948.~ ~ At page 940 ht observes f ("We 
thid ges that | the’ essential ~ condition ` in these’ 'perións " i? that they 
nfust be: lavas, “A Dasi then i is not & ‘common womat kept j in toù 
f cäbinage she ‘must be a slave? and at page 941 observes : gU 
you i eamine t the passáges du ‘the Mitakshata i in which thé teris” 
Dasi and Asaruddh die ised, jou: will find that a sharp distinction 
was e bserved bétween d these’ two classes of fériiles, A Dasi, whose 
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son was entitled to inheritance; must: have been ‘enjoyed ; but-it > 


_does not surely follow from ‘this that females who are. kept .as-- 


concubines should be regarded as Dasi. The author of ` MA. A 
Parijata, the great commentaror of the Mitakshara, in commenting ° 
on the text referred to by the Mitakshara .in I.4,.22, says, that: 


* ‘Women are of two descriptions, dasis or female slaves, and avar- 


uddhas or,concubines." Had theterm dasi included concubines,;. 
it would not have been. necessary. to distinguish the one class of. - 
the females from the other,. But as we find that a-cleae distinction . 
was Observed between them, we are bound to, take notice of. the; : 
fact and.maintain that, according to the doctrines -of the Hindu, 
Law, a a “certain description only of illegitimate „sons: of . Sudra, i9.;- 
entitled.to inherit.the. father's property in the absence .of legitimate - 
issue, viz.,.the illegitimate sons of a Sudra by a female. slave or.a@,. 
female slave of his slave,” , In the Commentaries on , Hindu. Lay, 
by Jogendra Smarta Siromoni (1885) at page. 408, it. is -stated_- 
“Though the Commentary: of Srikrishna seems at first sight to favour. 
the view that the son of a concubine is entitled. to inherit among: 
Sudras, yet the interpretation-put. upon the text of the Dayabhaga - 
and ofthe Sanhitas by the Bengal High Court is more acceptable: - 
on the ground that.it would make the usage. and practice prevailing, 
in the country consistent with the law. In Bengal atleast, even, 
the lower classes of Sudras seldom, if ever, recognize an illegitimate. 
son as capable of.inheriting. Such being the case, the view, of the. ` 
law taken by Mr. Justice R. C. Mitter in the case of. Narain Dhara_ 
v. Rakhal Gain (1), seems more acceptable thao that apparently . 
suggested by, thé. Commentators of Dayabhaga. The existence of _ 
an, approved custom justifies. the postulating of a text of, the,” 
vedas ; and a fortiori it justifies only, that interpretation of the, texts; E 
which makes the law consistent with-usage and good conscience." — 
-Jogendra Chandra Ghose in. his Principles. of. Hindu, Law, 3rd. 
Edition Vol. I.page. 767.refarring to Mr. Justice Mitter’s decision 
in the case.of Warain Dhara (x) and to Gopal Chandra, Sarkar's opi- . - 
nion observes : —" The literal translation. of the passage is, Again. : 
the son of a Sudra by.an unmarried female slave and the like Sudra. 
woman etcetra’ The, words ‘and the like" are ‘explained ‘by. 
what follows. They, mean the slave girl, and the wife, of a. slave: ` 
WREN[ UI araga ay has been . translated as “upon a. female, 
slave or-the female slave of a slave,’ . But a slave can, have no: 
slaves, The wife of à Sudra, is also called a, Dasi. Yajoavalkya ` 
mentions only the i slave girl The passage Teiars to Hs law that 


(4) (1878) t L: R. 1 Calc. m 
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the wifecof «a. slave: was -also: the: property .of ‘the master.: -Thè 
whole passage refers tó-househo]d slaves and. not to concubines as 
Jorio 3 Mitter-correctly held.” . Ye. Gr 

* .-To- sum: up, the matter stands thus, In the texts of Manu and 
Yajnavalkaya the expression used is.'Dasi.’ The Commentators 
and ‘Sanskrit text-book: writers howevër -have differed in their in: 
tarpretation ofthe expressioü, Some'of ‘tém such as Medhatithi, 
Sarvajnya Narain-(the Commentators i on‘ Maná)" "Viivarupa (com- 
mentator‘on Yajnavalkya) and Sanskrit ‘text-book : "writers. such ag. 


Nilkantha, Vachaspati Misra and Kanialakara -have- uséd or; under- . 


stood it in'the sense -of "concubine: On theotherhand Kulluka 
Bhiátta: (a- commentator: o» Manu) and the -authors-of Vivada 
Ratnakar; and -Dattaka -Mimansa, havé iftétpreted or used it'in 
tlie ‘restricted sense- of a female slave. Among the writers of 
modern text-books on Hindu Law also; opinions are’ divided.. Dr; 
Jolly, Golap.Chandra Sarkar and Mayne arein favour of-the view that 
the gon ofa Sudra by a kept woman is entitled--to inherit, - while: 


Macnaghten, Raj Kumar Sarvadhikari, Guru Das Banerji, Shama. . 


Charan ‘Sarkar; Jogendra Smarta Siromoni, ‘Jogendra Chandra. 
Ghose, and Dr. Gour are of opinion that only-a_ particular descrip- ' 
tion of: illegitimate sons viz., by a female -slave can inherit. 

"So fàr as the décided_ cases go, the earlier Privy Council deci- 
sions do not directly decide" “the question “whether the illegitimate. 
s on of j a Sudra by a conctibine can inherit. Thè Bombay, | Madras 
and Allahabad "High Cotirts “However are of opinion that a son of” 
that deácription. can inherit, and although iri some of the Bombay 
and Madras decisions, it is stated that in those presidencies the- 
son of a sudida by a ‘concubitie i is treated as being onthe same lepel 
asa Ton óf a female slave, it must be held having regard to the- 
fact thát tlie Judicial Committee accepted that tlie statement of” 
the lawi in “Sadie v. Baísa (1), as correctly laying down- the law on 
the poit under the Mitakshara, that in cases governed by the 


Mitaksliara, it is settled law that. the són of a` Sudra by s Kept . 


woman is entitled to succeed. 

t ‘In Bengal however, the. only.- case in. favour of the heritable , 
right. ofan illegitimate son.of a Sudra, not being, the son-of a female. 
slave, ‘is. that cited in. Macnaghten's Precedents of Hindu. Law. 
Vol,.II page 256. _ That case -was decided in 1816. .Since then“ 


for.more.than a century, there has. not been a. single case in which: 


the illegitimate, son of a. Sudra has been held entitled to inherit 
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Stich a right-was asserted in 1874 in'the Gade Of: Narain” DRasa vi^ 
RakKal Gain (1). It is pointed out that the Courts below “in that 
case gave a decree to the plaintiff, but the courts bélow-relied - upon’. 


not upon: any Bengal authority but upon cases decided under.the* 


Mitakshara and when, the; case came up to this Court, Romesh” 
Ch. Mitter J. at once negatived such right. The case was followed, 
by Tottenham and Ghose JJ. in| 1891 in. the case of Xispal- 
Narain y..Sukurmoni (2) and pem. in the year rgoo in: the case: 
of Ram Saran v. -Tek Chand (3).- mn pef s 

. ‘Assuming that Colebrooke's ‘enualiuer of the passage i in; 
questiqn in the; Dayabhaga:was right, and -Mitter.J. was. wrong, 
there is no doubt that at least for a century, the law; in. Bengal- has; 
been understood in theeyay in, which Mitter T. interpreted it. -.- ^ 

It is not that Mitter J. was the first to entertain that opinion in: 


Bengal . In 1829 Sir William Macnaghten whose opinion is held- 


in high respect in Bengal clearly stated that the illegitimate son: 
of a Sudra in ‘order, to inherit must be by a female slave, and. 
in 1867 i. e, 8 years ;before-/Varain Dhards (1) case came up to the: 
High Court, Shama Charan Sarkar in his -Vyavastha Darpana ; 
stated that the law declaring | the right of illegitimate son of a. 
Sudra must be taken.to be'the law in provinces other than Bengal 
where they are repugnant to immemorial custom. It appears that 
with the exception. of Golap Chandra Sarkar, all the. authorities i in, 


Bengal,- 'guch as- Romesh Chandra Mittra B Cbandra Madhub. " 


Ghosh, Y. . (among Judges), . Sir Gurudas . Banerji, Raj ‘Kumar _ 
Sarvadhikari, Jogendra. Smarta Şiromoni, Shama Charan Sarkar and, 
Jogendra Chandra Ghose (among writers of text books on -Hindu i 
Law), have all upderstood the lag i in, the sane way ; and. some, of. 


them have i expressly i stated that it is in, ‘consonance with the usage . : 


and sentiments ‘of the people of Bengal. Tt may be said that. if. 
under the Dayabhaga, the illegitimate son of a ‘Sudra “by a concu | 


bine is ‘entitled tQ inherit, _ we should « declàré i£ to | be. the las, even i 


if it ‘has not beer recognized by the ‘Court by. reason of ome em- - 


neous translation of a text in the Dayabbaga,. or for any other. reason . 


and that we should not be influenced by any consideration such i as 
the ‘sentiments ot thé “people. "But ‘there are many things laid 


down in the Dayabbaga, which are eithér prohibited - in the present ' ; 


age: “or h have, Jong. become’ “obsolete. For instance, the ` "Dayabhaga ^ 
Chap, | IV Séc. HE refers ` to eight diffetent forms of marriage, and © 


the very. chapter, {Chapter 1x) which- deals with ‘the héritable: ‘rights P 


(1) (1875) I. L. K. aue; | (35 pi y. T. R. 19 Cale. 9t 
(3) (1900) I, L. R. 28. 19.194 arn a o 238 
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iti Sidra by à Dail not only refe to marriage , with other castes 
in the direct order (Abuloma marriages), but lays down the rules 


he ld 


: for partition among sons of the same father by women belonging 


to different castes, we would‘ not be justified iri declaring that they 
are valid merely because we find Jimutavahana stating or discussing 


the law with regard to them. It is true, the right of an illegitimate M. R. attra, 5 


son of a'Sudra by a concubine is recognised in all the other provin- 
ces of India, but that by itself is no ground for reviving it in Bengal, 
For instance the adoption of Kritima putra (Kurta putra) is prevalent 
in Behar an adjoining province: there is nothing opposed to the 
sentiments of the people, in such adoptions, butitis not recognized 
now in Bengal The Judicial Committee in thé case, of Collector 
of. Madura v. Moottoo. , kamlinga, (x) observed that the. duty’ of an. 
European, Judge who i is.under the obligation to administer Hindu 
Law is not so much to enquire whether a disputed doctrine is 
fairly deducible from the earliest authorities as to ‘ascertain whether 
it has been received by the particular school which governs the 
district with which he has to deal and, has. there been’ sanctioned 
by usage, For under the Hindoo system of Law, clear proof, 
of usage will outweigh the written text of the law. 

In the present case no doubt the question arises only between 
the Zerhindar &nd the illégitimäte "don of the deceased raiyat, but, 
once it is held that the illegitimate son of Sudra by a concubine 


has a heritable right the question would arise between such son . 
and the legitimate sons or other "heirs. The -very texts which 
declare the heritable right of the son of a Sudra by a Dasi, define ` : 


the ‘share which such son is entitled’ to get where there are legiti- | 


mate sons, and it is to be ‘observed ‘that in the abSence of heirs | 
down to daughter's sons, the son ‘of a, Dasi would. under the texta. 
get the whole estate. He would. thus: -exclude even the. broth 


of the deceased, not to speak of other’ tes. Many respectable 
castes in Bengal come within the category: of Sudras, and the heri- 
table right-of an illegitimate son of a Sidra “by & kept Woman, being - 
declared by the Court would lead to disturbance oí well-established ` 
titles, , Having regard to the. fact. that, for more-. -than & century the 
right of an illegitimate son of Sudra by & kept woman has not been 


.recognised in Bengal, and having ‘regard to the - opinions of . writers’ 


on Hindu Law.in Bengal, I think we should not'tevive ‘such a right. 
which is opposed'to the -usage and. sentiments of the 

it is ANE lé.from--the texts’ of: ee er 
any othèr atithority.:- 5 Sash Nose : 
(1) (1868) 18 M. 1. A. 397 S 
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For the reasons stated dioe I would respectfully. differ from 
the opinion of the’ majority, and answer the question, referred to 
the Full Bench, ia the negative. f 


Teunon J J. —I agree "with! the Chief funtion: 
Richardson. J. —I agree, with the Chief Justice.. 
RM. | E : Appeal allound, 


APPELLATE CIVIL. | 
Boore. Sir Asutosh Mookerjee, Knight, Acting Chief Justice, Sir 
Ernest Edward iier Knight, Judge, ant Mr. Justice Teunon. 
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Sale cèrtificate—Rules of. construction- Beldenes: of a cnduón im. 
admissible. 


Two rüles of construction apply to documents of title, such as nis certificates... 
“one of these rules is falsa demonstratio non ‘nocet: another i is Non accipi ardent, ] 
verbà in: demonsirationsm falsam, quae competunt in liseittionsid veram. The 
first rule means, that if there be.an adequate and sufficient description, with conva" 


nient certainty of what, was meant to, pass; a.subsequent erroneous addition will ^ 


not vitiate it. The. characteristic of,cases within the rule is, that the- description; so. 1 


far asit is true, applies to, one only. The; other rule. means, that, if it stand; , 
doubtful ‘upon “the words whethe they import: a false reference or demonstration, ; 


or whether they be "words of restraint that limit the generality of the former. . 


words, the law will 'néver. intend- error or falsehood. If, therefore, there i is 
some land wherein all the demonstrations afe'true, and some wherein part are 


true and, part false, they shall be intended words of true limitation to^ pass’ only - 


those lands wherein the circumstances.are true? Morell v. Fisher\(1). 
Evidence of conduct subsequent i is admissible when the terms .of the- contract +: 


, are ambiguous : 4. G. v Drummond (2) and other cases, It is not admissible, 


where thesi is no uncertainty or ambiguity : UN. ^E. Ry. v. Hastings (3). 


Justice Richardson and: Mr. -Justice Greaves, dated the 7th May, 1920, who were 
equally divided in opinion as to.the d«cree to be made in :Appeàls- from Original --- 


1 
E 


e 
E 


t Lettérs Patent Appeals Nos. 1 and a of 1920, from the decisions of Me , 


Decrees, Nos. 108.2nd 109, of 1918, against the decisjon of: Babu Achinta Nath = 


Mitra, Subordinate, J Judge of, Backerganj, dated the,6th October, 19174; ra 
(1) (1849):4,Exch, $91 (604); 80 R.,R-.709.(718),. 2 7 7 70 08 7 


(3) (1842) 1 Dr. and War. 353 (368). (3) (iod) AP. Ca5,260:(263). 7^5 
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` Appeal by the Defendant. 


' Suit to contest the legality of an assessment made tinder Act IX 
ef. 1847 on certain alluvial lands claimed by the plaintiff as proprie- 
tor of a permanently settled estate. 


The lower Court decreed the suit, On appeal the following judg- 


ments were delivered : 


: Richardson, J.—The appeal arises out of a suit brought by the ` 


plaintiff against the Secretary of State for a declaration that the 
assessment made under Act TX of 1847 on certain alluvial lands in 
the plaintiffs possession is -w/fra vires and for incidental réliefs. 


The suit is ‘directed against the decision of i Board of Revenus; E 


dated theath April, r9i4. 

Briefly, an estate within the Sunderbans in the District of Backer- 
ganj, known as Sonakhali or abad Sonakhali was held by Govern- 
ment as a kas mehal. It was however in the charge of Messrs, 
Morell and Company as éjaradars [Exhibits A and B (2). In 1859 
a detailed survéy of this estate was made by Deputy Collector, Mr. 
Gomez; A cAíffa or field book was compiled giving patticulars of 
each plot and from that a AAatian (or abstract), a ferij jamalandi 
(or rent roll with totals) and a map of the estate were prepared. 
We were told that the AAa/ían gives the plots held by each ten&nt 
as shown in the cÁi/fa and map and that the names of the tenants; 
but nof the numbers of the plots, are entered in the eri jamabandi, 


The total‘of the rents payable omitting fractions of a rupee was to ' 


increase by annual increments from Rs. 4;394 in 1266 (1859550) 
to Rä. 8625 in i273 (1866-67) aud Rs. 9,964 in: 1280 (1873-1874) 
[Exhibit B (2) ]. The total area of the estate was tfeated as con- 
stant throughout dnd is given as 10780 bighas or 4563 acres, inclüd- 
ing 538 bighas of uncultivable land [Exhibits B (¢) and 'B (2) }. It 
was probably expected that there-would-be-a progressive extension 
of Eunice within the area of 3563 acres. `> ^ ? ~ 

` Iu 1865, it was decided to sell this estate by auction, “accord- 
ing to the usage of Aas mshals,” as “nearly thé whole of thélands" 
were then urider cultivation. This appears from a Rübakari of the 
Commissioner of the Sundarbans dated gth October, 1865. Plainly 
the intentiou was that the estate should be'sold as a permanently’ 
settled estate: The “statement of the settlement of aad Sonakhali” 
appended. to’ the Rubakari shows that the pefmaneérit Yama or 
révérlue wis calculated, on the basis Of the’ rentals of 1273; at 
R& 5,865 of with’ an -adüitión ARo 7 at Rs; 5,923 for thë 
ares: of 3563:&érei.- re 
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The notification of sale has not been printed, but the sale took, 
place on the gth, February, 1866, when “ abad. Sonakhali" was 
knocked down to Messrs. Morell and Company, “at Rs. 44,000 
(Commissioners Rubakari dated gth February 1866). They * 
received as their title deed, a sale certificate dated r 3th March, 
1866, and a week later executed a dou! kabuliat by which they 


engaged to pay the revenue assessed. The plaintiff hag succeeded ~ 


to the rights and liabilities of- Messrs. Morell and Company, 
under these instruments and the main ere ein the case . 
depends on their construction.- < i 

Sonakhali is-bounded-on the west and the north by the river 
Sapleja. The revenue survey of the District was completed by 
1862 and comparison of*the survey map of that year with Gomez's: 
map of 1859 shows that in the interval the river had receded and 


that the greater part of the lands now in question had accreted to. 


the AAas mekal. This comes out clearly in the comparative map 
prepared-in 1912-13. On the evidence it may be inferred that no 
substantial change took place between 1862 and r866.. The ques- 


tion then is whether. these -lands which accreted before 1866 and- 


were therefore under Regulation XI of 1825 part and parcel of the 


khas mehal in that.year, were, in the language of Regulation II of. 


1819, included “ within the limits" of-the estate sold to and perma- 


nently settled with Messrs. Morell and Company. There is no, 


doubt that the AAas: medal extended ‘to the river, and the plaintiff 
claims the entirety of the Aas meha/ up to the river as it was in 
1866. It is contended for the Secretary of State that-Messrs. Morell . 
and Company took only the 3,563 acres measured by .Gomez or. 
that-the estate sold extended only to the river as it was in 1859. ^ * 
. Granted that it was open to-the revenue authorities to carve 
out any. portion: of the Aas mekal and settle it permanently, it has. 
still to be considered whether they took that course. i 
If we turn back to the sale-certificate, it begins by certifying . 
“that the proprietary right of Government to the undermentioned 
estate situated in the Backerganj portion .of the Sundarbans has 
been sold to*^the Morell. It goes-on to say that ‘‘the sale was 
subject to existing leases and to the rights conferred by the settle-. 
ment proceedings and laws in’ force.” That condition does not. 
help the Secretary of ' State- because the question is what were the 
rights of.the parties under the settlement proceedings and the laws 
in force. ‘The undermentioned estate." refers to the. description. 
in tabular form with. which the document: concludes.. The first-two: 
columns, headed “No. of estate ” and “ No. on the. District Ro]l^ 
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are blink. -The third column givos the namo of. the estate as " So- 


nakhali" The-fourth column gives the area'in acres 3563 odd, 
and the next three columns, the revenue assessed, The rest ig of 
no importance. There is no express reference in the document to 
Gomez's proceedings or the papers prepated by him and no bound- 
aries are stated. ^ `` d l 
. In my opinion, the principal of governing ‘description on the 
face of this document is the name of the estate, The mere addition 
of the area in acres and the revenue assessed as on that area is not 
to my mind sufficiently precise or definite to impair the force of the 
general description ‘Sonakhali.” No boundaries being expressed, 


whether you take the description *Sonakhali' or the description 


* 3,563 acres’ evidence might be necessary to identify the subject of 


the sale, -But ‘ Sonakhali” implies th e known, or supposedly, 


known, boundaries of Sonakhali. It is equivalent to "the estate 
known as Sonakhali " and the case seems to me very near the ordi- 
nary case of a property- described -by boundaries, with an area 
added which passes to be inaccurate and falls to be treated as /a/sa 
demonstratio, If I am right, the sale certificate conveyed the 
accreted area. 
. It is said that the dou? kabuliat, which again is headed “doul 
settlement of aad Sonakhali" refers to Gomez's feri]. jamabundi 
. but'it is impossible to ascertain any boundaries from that document 
alone: without the AAatian, chitfa and map which are not mentioned 
and which, therefore, in my opinion, are not incorporated, by refer- 
ence or relation, Moreover I doubt whether the &aów/ía? can be 
used for the purpose of adding to or subtracting (rom the plain 
meaning and intention of the sale-certificate according to its true 
construction, though it might be used to clear up an ambiguity. 
After all, the dow! abwiiat merely contains the engagement of the 
purchasers to pay the revenue assessed and gives details of how 
the assessment was arrived at. If the calculation was faulty, it can- 
not afterwards be altered. The accreted area was permanently 
assessed, if it was included within, or formed a component part of, 
an area. to which a permanent assessment was allocated. This 
would have been so, if the estate had been permanently assessed in 
1793 (Regulation II of 1819 sections x and 31, Secretary of State v. 
Fakamidunnissa (1). The Regulation lays down in terms that “no 
plea of error or fraud” or “any pretext whatever” is to affect a 
settlement once made: -The only lands liable to -assessment -under 
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Regulation TI -of 1819.and Act:IX of: r847 aré lands “gained by: 


or *added.to' an estates" since the: period of:tlie séttleinént” : 


(12 Indian. Appeals at: pages 50 and sr). - That .principle seems to 
me-to apply equally whether the settlement’ was ma de in 1793 
or subsequently., The' proceedings taken ‘by the  Governmént to^ 
assess these lands were taken under that Regulati on and that-Act, : 
^ "In my opinion, as I'chave'said on:the construction of thé sale- 
certificate, the whole &4as. mahal of ‘Sonakhali including the dectéted ' 
area, was sold, the^ whole bearing and; charged with ‘the feveritie’ 
agsósied on an assümed' area of 3 $63 acres. ^ ` 
If 1 am wrong and ‘if the salc-certifizate dr the certificate and. 
Aabuliat taken t agether ase ambiguous in this respéct, the Question | 
arises whether we may look to the su sequent conduct of the par- 
ties to'clear up the ambiguity Such an ambiguity ds ^ latent" aud ' 
not " patent ‘Therefore évidence to show the meaning and supply 
tlie defects‘of the: documents is not shut out by section g3 of the 
Evidence Act Ihave already referred tò evidence, admissible 


under proviso 6 of section g: which shows how thé Íarguage is. 


related to the facts which exist-d at the ume. The evidence I idw 
have in mind is, I think, admisuule under section 96 of seétion 97, 
lí that be so, I may, with,a clear- conscience, apply to'&m Indian 
case the principle laid down oy tne Privy. Council ia Wascham v. 
The Attorney 'Gensral of the East Alria Protectorate (4) that given, 
an ambiguity 1n an instrum ;n4 evidencs of user under it may bé. 
received 1n order tà. show tha aense in which the parties used. the 
language employed. 

, It appears that Messrs: Morel and Company's solicitors did ask: 
for boundaries. [acl ter^ i» tora ant tha. dite missing but the 
Deputy Collector's nuts at tic foot 13 dated the 6th February 1866, 
bctore the sale. On tis gti Fsocuary, aktor tae sale, Mr. Gomez 
cautiously replied tnat it was “nut usual to furnish the -boundaries 
of Government estates after thcy are-sold,” and suggested that “the. 
applicants might take copies ot the measurement papers and.aettle- ' 
ment:tccords, if théy like.” Tae answer left -the question of bourid- 
aries ‘depending; on the title deeds. Probably, if there was any 
doubt in the: minds of. Messrs; Morell and Company who were 
already 1a possession. as ijaradars, the doubt had reference. to the - 
boundaries between ‘Sonakhali . and the adjoining. estates on the: 
south dnd. west-and not.to the. boundaries. in'the . direction of the. 
river. It must be remembered. that by force of. Regulation: XI of 
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1825, the accreted areg.had accreted, not'only: to-Sonakhali but also; 
to the tenancies.to which, that area. was physically attached: 
There can be.little doubt that after the sale, Messrs, Morell and 
*Company took: poisession of the whole estate.and that revenue was 
paid and accepted in respect of the whole.. Moreover, the proceed- 
ings which have now been taken under Act IX of 1847; assume that 
the lands are;part of. the estate; If they. were: not. throughout part 
of the estate, neither Messrs. Morell. and Company, nor the plaintiff, 
as their successor, would. have- any title. to: them at all. The lands' 
lay between Gomez's 3,563 acres and the river. Cut off from: 
the khkas_mehal, they would have formedia separate and independent 


property; hitherto. left derelict and unrecognised. Tne lands which’ 


haye accreted since 1866, would have appertained to thi: derelict 


property and not to the estite perma ently: settled. The true" 
remedy ofthe Secretary of State wo i1 have been not’ proceedings 


under Act IX of 18,7 but ej ctmert. I do; not say that there is any 
estoppel against, the Secretary of State. “It'is no easy matter to 


estop the Crown.in any, of, its. l-zal proceedings" (Lord Denman’ 


in O'Connell and others v. The. Queen (1): T "merely: state the facts ' 
as evidence of conduct supjorting the view which. “takes of the 
meaning. of the televant documents, 


The ordinary uat of revenue administration. isthe mouza or ` 
village area, Sonakhali. was not called.a mouza at-the’ time of the ` 


tale but later the es/a/e, appears to:hive been divided into the three 


mouzas of south Sonakhali north: Sunakhali.and: middle Sonakhali ' 
(First Report on.the proceedings u idar Act 1X of- 194; dated agrd ^ 


August, 1913). . Nobody evac.supposed that these mouzas did’ 

not extend to the river, but were. bounded by an integer line, not 

demarcated, lying, somewhere short oi the river à 
The test might be suggested, . what .would have: ‘passed ata sale 


for arrears of revenue? But. possioly,.the .answer-to-that might, de- 


pend on the title deeds, aad so carry the.question no further. 
The truth; is that the claim of: the revenue authorities’ to ‘assess’ 


the lands was not based on the view. that: they did-not-appertain to ` 
the estate settled. It was -based oa a. Anis-apprehension: ‘of’ a seri- ; 


tence or expression in the judgment of the Privy- Council; in Moda: 
rajah Jagadindra v. Secretary of State(2). The-sentence rung "But 
when: the question arises whether lands: shown on'a ‘particular’ zak’ 


` or survey map made, since: 1793,. Were’ or were not- included in the. i 
lands, charged. withithe;.assessmenb' permanently - fixed in- 1793, ine 


(1) (1844) 11 Cl. and F. 155 (386). 
(2) (1902) L. Re 30 Ts As 44 (53); L bo Rigo Cale, 29 57 1577 2 


io) 


Civit." 


-= 


t920; 


ae 
The Secretary of 
State’ for India in’ 
unc’) 
? . 
Narendr&;: 


Richardson; $f: 


The Secretary of 
State for Indin in 
Comes 
Narendra.’ 


Rickardson S. - 


[Von -XXXfl 
The- expression- "the lands‘ chargéd 


THE CALCUTTA LAW JOURNAL, 
quiry is at once enlarged..." 


with the assessment " includes of course not only, as seems to have 
been sometimes thought, the lands which were taken into account , 
in computing the assets but also all other lands included within the: 


limits or ascertained boundaries of the estate ‘settled, fe. all lands’ 


which were a component part of the estate settled. This‘is clear ` 


from the paragraph on page $a of the report where the’ effect of 
Fakamidannissa’s case (x) is summarised. ‘The revenue- is charged ` 


on the whole estate in that sense. "Additional revenue can only be ' 


assessed on lands which:are subsequently added to the estate. 


I conclude therefore that the revenue authorities are'not entitled ` 
to assess the lands which accreted before 1866, to additional reve- 


nue, As I have said that the lands. which accreted before 1866, 


are substantially identical with the. lands which had accreted by" 
1862 (as shown by the revenue survey map), and as:the Board of * 
Revenue states in its decision that the liability to assessment of the 


accretions. subsequent. to the revenue survey was not disputed, 1 


might stop there.‘ But. I feel that I ought to add a few wordson ' 
certain other matters which have: been adverted to in me course ` 


of the proceedings. . ! 


If I am right so far, the estate sold and settled extended at least ` 


to the eastern and southern bank of the Sapleja river. The ques 


tion has been raised whether Messrs.. Morell & Company became ` 
entitled to the bed of the river ad medium jilum-agquae on the prim- ` 
ciple adverted to in Secretary of State v. Bijoy Chand Makatap (a) ; 


generally that would depend in the first instance on the further ques- 


tion whether the Sapleja was a public navigable river. In the deci- 
sion of the Boaft there is no express finding that the river was navi» i 


gable i in 1862 and 1866, It is, however, described as being then a^ 
broad river which has since shrunk, In Mr. Beveridge's account of 
the District of Backergun] (1876), certain rivers including the ' 
Sapleja are described as “rather arms of the sea” than rivers (page 
18) In Hunter’s Statistical . Account of Bengal (1875, Volume V, 
page 166) the.river is included in a list "reported navigable’ 
throughout the year by native craft of fifty tons burden." I should ' 
be prepared to hold that - -the river was navigable in 1866, but it is 
not necessary to decide that. .On the evidence the Akas mekal did 
not extend beyond : the. riverbank. 


or the bed included. í Rase 
(1) (1889) L. R. 17 I. A. 40. - (2): (9:8) 1. L-L. Re 46 Cale. 390 at p. (408). 


E 


Here the precise area of 3563 ` 
"acres and the revenue survey. map. both. came - to the aid ‘of the =. 
Government. Neither in 1859, nor in PNE or-1866, was the riv D 
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` Then the proceedings of the revenue authorities under Act IX 
of 1847, were subjected to attack." On this part of the case I shall 


be very brief, as I agree with the reasoning in the decision of the 
Board of Revenue. 7 


By a Notification dated the 2nd October, 1900, published in the © 


Calcutta Gazette, the Lieutenant-Governor directed a survey of 
riverain lands in the Backergunge District. It was originally in- 
tended that this j survey should be made pari passu with the survey 
of the District 'and the preparation of a Record-of-Rights under 
Chapter X ofthe Bengal Tenancy Act. That course was found 
inconvenient and the riverain or diara survey proper was postponed. 
It was eventually carried out between the years 1910, 1915, anda 


“Final Report on the dara operations” prepared by the dara. 


Deputy Collector, Rai Saheb Hara Kishore Biswas, a witness in 
this case, was published in 1916. The Report shows that the oper- 
ations were conducted with considerable care under the supervision 
of the Director of Surveys. Appended to the Report is a Notifica- 
tion by Government dated the 19th January, 1917, approving the 
survey, 

Paragraph 5 of the Report is short and may be quoted for the 
explanation given of the word daimi which occurs frequently in the 
proceedings :— 

“g, It should be noted. here that in the case of daimé estates, 
i.¢., estates settled permanently after the Decennial settlement, com- 
parison was made also with the aimi settlement map or cAsfta, as 
the case might be, and the assessment made on the basis of the 
daimi settlement.” 

I agree with the Board that the result of the diara survey as 
regards Sonakhali and the comparison of the díara survey maps 
with the Revenue Survey map of 1862 and Gomez's map of 1859 
must be accepted as accurate. The opinion of the learned Sub- 
ordinate Judge that Gomez’s map is inaccurate is based apparently 
on the report of the Civil Court Amin whom he appointed to make 
a local investigation. I must dissent from that opinion. The 
attention of the Subordinate Judge was apparently not directed to 
the Board's observations on this point. As to Rai Sahib Hara 
Kishore Biswas, he may not have given his evidence very clearly ; 
his recollection may have been confused as to the order in which 
certain things were done, but he does not deserve the strictures 
passed upon him and we have his report as well as his evidence. 

An objection was taken on the ground that the District Survey 
maps prepared for the purpose of the operations under Chapter X 
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of the Tenancy Act were utilised for the dara survey. The objec- 
tion is ‘groundless, . Under Act IX of 1847 the conduct of a survey 
is left to the. revenue authorities. There was nothing to prevent 
them from using the District Survey maps and it would be contrary * 
to common sense to say that the. same work must be done twice 
over. Local verifications seem to have been made to meet objec-. 
tions taken by proprietors, There was a local verification in the | 
present case, — 

The objection that the comparison of maps under Act IX ‘of 
1847 must be confined to a comparison of the new survey map with 
the preceding survey map fails for the reasons stated by the Board, 
which rest on the judgment of Privy Council in Maharajah Jaga- 
dindra' s case (1). I*have already referred | to the passage in 
connection with an expression used by - their Lordships which has 
been turned toa purpose alien from their Lordships' minds. In the 
present connection. the passage is relevant and decisive to show 
that the comparison between the two revenue maps having disclosed 
a prima fads case for inquiry, it was competent to the revenue 
authorities to make further inquiry and to resort for that purpose 
to Gomez’s map. The First Report of the proceedings under 
Act IX of 1847 dated 22nd August, 1913, which I have already had 
occasion to mention, shows that the proper course was adopted, 
though it is spoken of as having been adopted in “error.” The 
error of course was that the inquiry had not originally been carried 
far enough and that at first the evideuce afforded by Gomez s map 
had been left out of account, 

Finally an objection was taken that the revenue -authorities 
had assessed the additional revenue temporarily. This objection is 
met by Act XXXI of 1858. ote 
, In the result, though for different reasons, I come very much 
to the same conclusion as the Subordinate Judge, though I cannot 
affirm his decree precisely as it stands, I would modify it as 
follows :— 

"Declare that the land which accreted before 1866 formed a cora- 
ponent part of the plaintiff's permanently settled estate of Sonakhali 
and that defendant is not entitled to additional revenue in respect. 
thereof, the course of the river in 1866 to be taken a3 identical 
with the course of the river as shown in the survey map of 1862 3 j 
declare that the defendant is entitled to additional revenue on lands 
found by the revenue authorities to have accretéd since’ 18661 
declare finally that the plaintif i is entitled toa refund of thé addi» 
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“tional revenue paid in sneak of” the lands as aforesaid which 
accreted before 1866 with interest at 6 per cent, per annum till 
, tealisation, but not to any refund of additional revenue paid in 
respect of the lands as aforesaid which accreted before 1866. 

In effect, in my opinion, the appeal fails and the plaintiff is 
entitled to his costs. 

This judgment governs Appeal No. 109 of 1918, which, we .are 
told, turns on | questions identical in substance with those discussed, 
in the present" case. 

I regret that my view differs from that of my learned brother, 
Greaves J., who would allow the appeal. 

In the circumstances, the decree of the Court below will ba 
confirmed under clause (2) of section 98 ‘of the Civil Procedure 
Code, There will be no order as to costs. 

Greaves, J.—In these appeals the Secretary of State who was 


the defendant in the lower Court, appeals from two decisions of , 


the Subordinate Judge of Bakargunj, dated the 6th October, 1917, 
whereby he held that certain alluvial lands were not liable to 
assessment to revenue, inasmuch as they lay within the permanently 
settled estate of the plaintiff. I will deal first with Appeal 
No. 108. 

On the r3th March, 1866, the ety Collector granted to the 


plaintiffs predecessors-in-title a sale certificate certifying that the 


proprietary right of Government to the undermentioned estate had 
been sold to them on certain conditions. The purchase money 
was stated to be Rs. 44,000. The certificate states the name of the 
estate as Sonakhali and the area as.3,563 acres 3 roods 26 poles 
and the Government revenue as Rs, 5,865-3 annas 6 pies and 
Road-cess as Rs. 58-1o annas 6 pies, a total of Rs. 5,923-14 annas 


o pie. On the 2oth March, 1866, the grantees of the sale-certificate ` 


executed a doul kabuliat in respect of the property. It is headed 
“don? settlement of abad Sonakhali resumed Aas mehal appertain- 
ing to the Sunderbans within District Bakergunj of the Court of the 
Commissioner of Sunderbans” and beneath under the heading 
“name” the following occurs :—settlement of the ‘time’ of A. W. 
B. Gomes, Esq, Commissioner of the Sunderbans, total area of 
land entered in the £erij of the ryotwari Jamabandi of 186x is 3,563 
acres 3 roods.26 poles (and in bighas) the bigha being ‘measured 
by a rope < of 8o cubits length 10,7 80—17, deduct urculturáble land 
as given in the terij of the said jainabandi 538—9, bighas 
IO, ,242—8. > 


Below occurs the calculation of the permanent fama from 1273 
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Civil, B. S. (1866 A. D.) according to the Zerij of the aforesaid nolan 
togað; jamabandi. 
The Secretary P Shortly put, the contention of the parties is as follows :—the . 


State for India in appellant contends that what was settled was an area of 3,563 acres? — * 


? 
Council: 3 roods 26 poles as entered in the serif jamabandi, whereas the 
Narendra. respondent contends that what was settled was aad Sonakhali. as 
Greaves, F. existing at the date of the settlement. 


The dispute has arisen in the following manner:—The Govern- 
ment under the provisions of Act IX of 1847 have recently carried 
out a survey (I note in passing that a dispute has arisen with regard 
to this survey) and claim to assess the respondent to revenue in 
respect of land which has accreted from the Sapleja river which 
lies to the north of theesettled land and in so doing they claim that 
the assessment should extend as well to certain lands which had 
accteted at the date of the settlement in 1866, as to others which 
had accreted since ; the respondents contend that in 1866 thé land 

" was settled and revenue was assessed on the basis that Abad 
Sonakhali contained all the lands which in 1866 had accreted from’ » 
the Sapleja river and that that river formed the northern boundary 
and north-western boundary of the mehal settled with them. The . 
history of the settlement is as follows: Prior to 1866 the lands. 
formed part of the Governinent has mehal and had been let out in 
tiara to Messrs. Morell and Co. the purchasers and the predecessors- 
intitle of the plaintiff. In or about the year 1865 the Government 
decided to sell the lands by auction and orders were issued (see the 
robakari of the Sunderbans Commissioner Mr. Caspersz dated the 
gth October, 1865) for fixing the revenue and preparing the sale 
notification. Ia the robakari the following appears—"'statemerit of 
the settlement of adad Sonakhali" and below appears ‘the area and 
the fama.' 

The sale was held on the and February 1866 and atad Sona- 
khali was sold to Messrs. Morell and Co., the plaintiffs predeces- 
sors-in-title, for Rs. 44,000. 

. In February, 1866 Messrs. Morell and Co., wrote through their 
solicitors asking for the boundaries of Sonakhali which they had 
purchased ; in a reply of the roth February 1866.it was stated .that 
it was not usual to.furnish the boundaries of Government estates 
after they were sóld but that the appellant might take copies of the 
measurement papers and settlement records if they liked. : 

The £tríj of the ryotwari jamabandi came into existence in the 
following manner :—In 1859 the estate was surveyed by Mr.. Gomes 
on behalf of Government and Exhibit C is a part of the éAfffa ` 
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prepared at that time ; Mr. Gomes also -prepared a map; it was, 
I think, prepared later but was based on his survey of 1859 ; the 
survey showed the area of 3,563 acres 3 roods 26 poles and from 
the cAitia and khatian prepared at the time of the survey, the /erij 
jamabandi or ferij of the ryotwari jamabandi was prepared ; this 
contains the measurement of the various plots which total 3,563 
acres 3 roods 26 poles and also the jama of each plot. It does not 
contain the numbers of the plots but these I understand are easily 
ascertainable from the other documents prepared at the time of the 
survey and it is not disputed that these plots are now capable of 
indentification and that none of them are included in the land now 
sought to be assessed ; it is therefore abundantly clear, if these 
documents can be looked at for the purposes of this case, that none 
of the lands included in the assessment now scught to be made 
were assessed to revenue when the serif jamabandi was prepared 
which is the basis of the plaintiff's present assessment. 

In 1861: and 1852 the Government made a survey under Act IX 
of 1847 and the map prepared at that time shows that lands had 
accreted from the Sapleja since Gomes’ map was prepared based on 
the survey of 1859. I have referred to these matters as they form 
part of the history of the case and because they were referred to by 


` the learned vakils on both sides, but my own view is that the 


question which arises for decision must fall to be decided upon the 
construction of the sale certificate and the doul &abulía? and that it 
is only if these show any ambiguity that we are entitled to consider 
other matters in order to arrive at the solution of the question 
before us. 

We were referred to various maps in the course ef the case, but 
I need only refer to one of them, map No. 15,—"'Comparative Map, 
Sapleja river, Thana Mathbaria, scale 4 inches to the mile, season 
19£2-1913” which makes the matters in dispute clear. The yellow 
line on this map is Gomes’ line, beyond this in 1859 lay the Sapleja 
river as the boundary on the north and north-west, the line directly 
to the north and west of this is the line of the survey of 1862 and 


the shaded portion between these linea is land which had accreted , 


between 1859 and 1862 and the shaded portion to the north and 
west is land which has since accreted. If therefore Gomes’ line was 
the respondent's boundary in.r866, the Sapleja was not the bound- 
ary but the boundary was in part the Sapleja and in part the 
southern: boundary of land accreted up to 1862, with the result 
that the plaintiff has no claim to any land which has accreted since 
1866, as it is an accretion notto his estate but.to the land which 
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had acereted up to 1866 ; if on the other hand the plaintiffs bound- 
ary was-the line of 1862 survey, the acctetions since 1866 'are accre- 
tions to his land in respect of which he has certain.rights under the 
Regulations. 

It is now necessary tor return to the sale-certificate Exhibit r and 
the dou? Řabuliat Exhibit B-1; and in my opinion upon the true 
construction of these documents what was settled was a defined 
area of 3,563 acres 3 roods 26 poles as entered in the terij of the 
ryotwari jamabandi of 1861. It seems to me that when you have, 
as here a definite ascertained area mentioned that this must be 
taken to be the governing description and I cannot see that there is 
any such ambiguity as would justify an embarkation on the some- 
what speculative enquiry "as to what is meant by afad Sonakhali. 
This is not a case where you have land sold by varying descriptions, 
as for example where boundaries and area are both given and the 
area comprised within the boundaries given diffars from the area, 
nor again is ita case where you havea sale of Blackacre and the 
area given and the closes in Blackacre which have bsen occupied 
as part of it for many years differ in area from the stated area, 


These are cases where you have two descriptions which conflict. 


In the present case I do not think that this (is?) so, as I think, as 
already stated, that this isa sale of a defined area of a certain 
acreage But if this is not so, then I think this is a case where the 
rule stated in Norton on Deeds af page 107 applies, namely, that 
where a deed contains both a general, vague or indefinite and also 
an exact, particular or definite statement not inconsistent with 
the former, the latter must prevail and see Doe D. 4. Meyrick v. 


Meyrick (1); Dé dem Smith v. Galloway (2). The result is that I. 


think that the contention of ‘the appellant is correct and that what. 
passed to the respondent’s predecessors-in-title in 1866 was an "area 
of 3563 acres 3 ‘roods 26 poles at an annual jama ‘of Rs. 5865-3 annas 
6 pies. It follows. "from this that none of the land hatched black 
and the map already referred to formed part of the respondent's 
estate by accretion or otherwise and that he has no rights in respect 
thereof ; accordingly none of the questions discussed by the learned 
Subordinate Judge and raised before us with regard to the recent 
assessment and the proceedings leading up thereto arise for our 
decision. It was open to Government in the view I-take to deal 
with these ‘accretions as they pleased and to settle them with the 
n apa or with any one else upon such terms as 8 they thought 
fit. 


' (2) (1832) 2 Cr; & J. 223. © (2) (i833) 5B.& A. i (5). 
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In the result I think that. the appeal should succeed and that. 


the suit should stand dismissed and that:the appellant should have 
costs in this Court and in that of the Subordinate Judge and that 
* the sum of Bs. 797 directed to be refunded and any interest thereon 


should be repaid to the appellant by the respondent if it has in fact 
been paid. 


. It is conceded by both sides that the principles of this judgment- 


govern Appeal No. rog which I should decree with costs here and 
in the Court below and I would direct the sum of Rs. 368 directed 
to be.refunded, i£ paid, and any interest paid thereon must be 
refunded. Butas my learned brother takes a different view, the 


judgment of the lower Court will stand and there will be no order 
as to the costs of these appeals. 


Against this decision, the defendant appealed under clause 15 
of the Letters Patent. 


Baius Ram Charan Mitra, Dwarka Nath Chakrabarti and 
Surendra Nath Guka for the Appellant. 


Babus Mahendra Nath Ray, Narendra Chandra Bose, Bireswar 
Bagchi and Satyendra Nath Mitra for the Respondent.. 


C. A. V. 

The judgments of the Court were as follows : 

Mookerj ee, A. C. J.— This as an appeal under clause r 5 of the 
Letters Patent from the judgment of a Division Court composed of 
two Judges who were equally divided in opidion as to the decree 
to be made in an appeal from original decree. ^Mr. Justice Ri- 
chardson was of opinion that subject to a slight variation in the 
decree of the Subordinate Judge, the appeal preferred by the de- 
fendant should be dismissed. Mr. Justice Greaves, on the other 
hand, was of Opinion tbatthe appeal should be allowed and the 
decree of the Subordinate Judge in favour of the plaintiff set aside 
in its entirety. The result has been that under section 98 (2) of 
the Civil: Procedure Code, 1908, the decree of the Subordinate 
Judge has been confirmed. 


The suit which has culminated in tbis appeal was instituted 
against the Secretary of State for India to contest the legality of an 
assessment made under Act IX- of 1847 on certain alluvial lands 
claimed by the ` plaintiff as proprietor of a permanently settled 
estate, called Sonakhali. The estate is situated within the Sundar- 
bans in the District of Backerganj, and, in the middle of the last, 
century, was held by Government asa khas mahal in charge of 
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Morell & Co. ás Ijaradars. In 1865, the revenue Authorities. 
decided to sell the estate by auction as a permanently settled estate. 
In the Calcutta Gazette of the roth January, 1866, it was accord- 
ingly nọtified that ‘the propritary right of Government to this estate 
would be sold on the and February 1866, to the highest bidder l 
above the upset price. The advertisement stated that the pur- 
chaser would be subject to the conditions of šale notified by the 
Secretary to the Board of Revenue with the additional condition 
that the purchase would have effect from the Bengali year 1273: - 
The estate to be sold was dedcribed iu a schedule as follows :— ‘' 





n 


Upset Price. 











SONAKHALI. 
Rs. 5923-140. 
Rs. 11,847-12-0. 





Rs. 5865-3:6. 


Under Khas Management. | Remark, 





‘Rs. 58-10-56. 





At the sale, the Morells.became the purchasers for a sum of 
Rs, 44,000, and on the 13th March, 1866, a sale certificate was 
granted to them in which the conditions of sale were set out 
-and the estate sold was described in terms identical with 
those “we have quoted from the advertisement of sale. The 
present plaintiff is the successor-in-interest of the  Morells 
whose right, title and interest was purchased by his grand: 
father at a sale in exeoution of. a mortgage decree. Om the 
13th May, 1gra, the revenue authorities instituted proceedings 
under Act IX of 1847 for a survey-of ithe estate which terminated 
in an order by the Board of Revenue dated the 27th April, 1414, 
whereby revenue was- assessed on .222,48 acres of- land. . The- 
plaintiff thereupon instituted the present, - suit for deolaration that, 
the assessment was w//ra vires, as no portion of; the disputed ] land 
had been formed by alluvion since the permanent settlement of the 
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estate made with his predecessor-in-interest, and-he also prayed for 
incidental reliefs, The Subordinate Judge decreed the suit and 
declared in substance that the land included within the outer 
boundary line ofthe revenue survey map was not liable to be 
assessed with revenue. The present appeal was thereupon pre- 
ferred on behalf of the Secretary of State for India with the result 
already stated, . E 

The determination of the question in controversy between the 
parties depends upon the true construction of the sale certificate 
. granted to the purchasers of the estate on the 13th March, 1856; 
The contention of the plaintiff is that the estate known a8 Sonakhali 
at the time when the sale was notified passed to the purchasers; 
the argument on behalf of the Secretary of State is that nothing 
passed to the purchasers in excess of the area specified in the sale 
notification. Mr, Justice Richardson has held that the governing 
description on the face of the sale certificate is the name of the 
estate and that the addition of the area-in.acres did not impair the: 
force of the general description, Sonakhali. As no boundaries are 
mentioned, the insertion of the name Sonakhali in the sale certificate 
would imply that what passed at the sale was the estate known as 
Sonakhali at that time. We further know that there had been a. 
revenue survey in 1862-1863, and the map prepared on that occa- 
sion shows Sonakhali as bounded on the north by a river Sapleja. 
The inference would thus legitimately follow that when the estate 
Sonakhali was sold on the avd February, 1866, what passed to the 
purchasers was Sonakhali bounded on the north by the river Sapleja. : 
There is also evidence to show that no substantial change took place 
in the condition of the locality between 1862 when the revenue 
survey of the District was completed and 1866 when the estate was 
sold; in 1866 as in 1862 Sonakhali was thus bounded on the west ' 
and the north by the river Sapleja. It is argued, however, on be- 
half of the Secretary of State that what was intended to be sold and 
was actually.sold in 1866 was not what was understood by that 
name at the time, but only the specific area there out mentioned in 
the sale notification. How this area came to be inserted in the sale 


notification; it is not very difficult to surmise from what is known of ' 


the antecedent history of the estate. In 1859, a detailed survey of 
the estate was made by Gomez,a Deputy Collector, who prepared 
a field book, an abstract, a rent roll and a map of the estate. The 


total of the rents payable was to increase by annual increments and . 


the rent was assessed on the assumption that the area of the estate 
would remain constant throughout at 3563 acres equivalent to 10780 
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Cwik: bighas: including $38' bighas of 'uncülüvable land. When it was 
EU decided in 1865, to sell the estate as a permanently settled estate, 


- 1920. 
m Ko a the.area was assumed to be 3563 acres, apparently on the: basis of 
State for Indix'in the calculation made by Gomez. But what had happened in fact 
~ Council in the interval was that the river Sapleja which bounded tlie estate 
Narendra: on two sides had receded, and between-1859 when Gomez made the 
ooketjee, A. c;g, Survey and 1862 when the revenue survey was completed, the great- 
— er part of the land now in dispute had’ by accretion, become an in- 


tegral part of Sonakhali. This is manifest from the revenue survey 
. map of 1862 which shows that Sonakhali extended to the bánkóf - 
the river Sapleja, and,- consequently included not merély the ‘aids 
which were in existenge in 1859 and were measured by Gomez as 
3563 acres but also the lands - which had formed by the recession of 
the river between 1859 and 1862. In these circutistances, the in- 
ference is irresistible that what passed at the sale on the 20d Febri- 
ary, 1866, was Sonakhali as it existed then and not/Sónakbali as it. 
existed at. the time of Gomez. If the contrary view were adopted, 
two manifest difficulties would.arise. In the first place; as no boun- 
daries were given either in the sale notification or in the-salé certi- 
ficate, it would be impossible to determine which portion was to be 
carved out from Sonakhali, to become vested in the purchaser. In 
. the second place, if the portion to be carved out should be assumed | 
to be the area in existence at the time of Gomez, the tract granted to 
the purchaser would’not extend to the bank of the river as it stood 
in 1866 ; consequently, not, only would the tract which had formed 
by recession of the river betwéen 18 59 and 1862, would thus have 
to be excluded, but also whatever lands had accreted thereto since 
1866, that is, after the date of the permanent settlement. Such an 
hypothesis would be entirely contradictory to the basis of the pro- 
ceedings; under Act IX of 1847, which were initiated on behalf of 
the Secretary of State on the assumption that all the lands formed 
by'the recession of the river. since 1859, whether between 1859 
and 1862, or at any subsequent period, were vested in the proprie- 
tor of estate Sonakhali, We feel no doubt that Mr. Justice Richard- 
son. has corréctly held on a true construction of the.sale certificate: 
that.the governing description is the name ofthe estate’ and that 
what passed to the purchasers was poneku as it stood at the date. 
of the sale, 
The rules of construction applicable to cases of this character 
are well-established-and are concisely stated by Baron Aldérson'in 
Morell v. Fisher (3). - . i 


^) (1849) 4-Exch, 591 (604) j- SR, R. 759 (718). 
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- One of these rules is ‘Falsa. demonstratio non nocet:' another is 
` * Non accipi debent verba in demonstrationem falsam, quae competent 
in limitationem.veram, The first rule means, that if there'be an 
adequate and sufficient description, with convenient certainty of 
what.was meant to pass, a subsequent erroneous addition will not 
vitiate it. The characteristic of cases within the rule is, that the 
description, so far as it is true, applies to one only. The other rule 
means, that, if it stand doubtful upon the words whether they im- 
porta false réference or demonstration, or whethér they'be words 
of restraint that limit the generality of. the former words, the law 
will never ‘intend error or falsehood: If, therefore, there is some 
land wherein all the demonstrations are true, and some wherein 
part are true and part false, they shall be intended words of true li- 
mitation to pass only those lands wherein the circumstances are 
true., Whether these maxims, or rather the first, has been correctly 
acted, upon in some of the decided cases in which the Courts have 
professed, or intended so to do, need not now be inquired into. 
They certainly are acknowledged rules of construction.” An ins- 
tructive illustration of these rules will be found in Willoughby v. 
3 Foster (1), where it was ruled that if one grant * all my meadow in 
D containing ro acres," whereas in truth his meadow there doth 
- contain zo acres, this was a good grant for the whole 20 acres, 
: Reference may. also be made to Portman v. Smill (2) wherea 
farm sufficiently described was stated to contain 213 acres, and yet 
. certain wood lands, 56 acres in extent, part of the farm, but not 
_ included in the 213 acres, were held to pass. Similarly, the deci- 
. Sion of the Judicial Committee in Barnard v. De Charleroy (3), 
, shows that the extent of premises described by name depends more 
on local evidence than on measurement [see also the judgment of 
Lord Parker in Eastwood v. As kton (4).] 
In the view we take. of the true construction of the sale certificate, 
it is not necessary to deai the terms ot the doul Kabuliat dated 
" the aóth March, 1366, which, after all, contairis 'nothing more than 


the engagement of the purchasers, whose title had already accrued . 


.under the sale, to pay the revenue assessed. Not is it necessary 
to consider the subsequent conduct of the parties, Evidence of 
. such conduct subsequent i is no doubt admissible when the terms of 
the contract areambiguous: 4. G. v. Drummond (5); Drummond 
v. A. G. (6) ; j Waterpark Y Fennell (D; Hebbert v Purchas (8) ; 


(1) (1552) Dyer 80 b. (a) (1839) 8. L. J. Ch. 161 3 Jurist 356. 
(3) (1809) 81 L. T. 497. (4) (1915) App. Cas. goo (912). 

(5) (1842) 1 Dr & War. 353 (368). (6) (1849) 2 H. L. C. 837 37 (862). 

7) (1859) 7 H. L. C. 650 (680). (8) (1871) L. R. 3 P. C, 605 (650). 
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Watcham v. 4. G. (i). But evidence of conduct is not ad 
missible where there is no uncertainty or ambiguity, for as Lord 
Halsbury said in A. E. Ry. v. Hastings (2), no amount of acting by, 
the parties can alter or qualify words which are plain and unambi- 
guous, We agree, however, with Mr. Justice Richardson that if the 
sale certificate were treated as ambiguous, the evidence of conduct 
subsequent, which is reviewed in his judgment, would militate 
against the contention put forward on behalf of the Secretary of 
State: We hold accordingly tbat the view taken by Mr. Justice 
Richardson must be upheld and that the decree made by the Sub- 
ordinate Judge requires modification as indicated in his judgment. 

The result is that this appeal is allowed in part and the decree 
of the Subordinate Judge modified as follows : 


* Declare that the land which accreted before 1866 formed a 
a component part of the paintiffs permanently settled estate of S>- 
nakhali and that the defendant is not entitled to additional revenue 
in respect thereof, the course of the river in 1866 to be taker as 
identical with the course of the river as shown in the survey map of 
1862 ; declare‘ that the defendant is entitled to additional revenue 
on lands found by the Revenue Authorities to have accreted since 
1866 ; declare fiinally that the plaintiff is entitled to a refund of the 
additional revenue paid in respect of the lands as aforesaid which 
accreted before 1866 with interest at 6 per cent, per annum till 
realisation, but not to any refund of additional revenue paid: in res- 
pect of the lands as aforesaid which accreted since 1866.” : 

The suit will stand decreed in these terms and the plaintiff will 
have his costs i in all the Courts including the costs of the appeal 
from original detce and Mis costs of the present appeal: under the 
Letters Patent. `- 


This judgment, it is conceded, vill jore L. P. No. a of EN 
preferred in.Appeal from Original Decree-No. rog of 1918, which, 
we were told, turned on questions, identical in substance with those: 
discussed in the present case., 

Fletcher, J.—I agree.  — s 
Teunon, J.—I agree. 
` Appeal allowed in part, 
A T. M 
(1) (1919) App. Ces. . 533: (2) (1900) App. Cas. 260 (263). 
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CIVIL REFERENCE. 


Before Sir Asutosh Mookerjee, Kinght, Acting Chief Justice, Sir 
Ernest Edward Fletcher, Knight, Judge and Sir Asutosh 
- Ohaudhuri, Knighi, Judge. 


KILLING VALLEY TEA COMPANY, LIMITED. 
> . v 
SECRETARY OF STATE FOR INDIA IN COUNCIL. 


Assessment —Income Tax Act (VII of 1918), Sec. 3 Sub-section (1), (2)—4Agricul- 
tural income—‘Fit to be taken to marhet’—Right to begin —Statute, inier- 
pretation of, acted on for a long time—Crawn, uty. of, in assessing tax— 
Equitable consiruction-—Fiscal statute. 

` The process employed by the applicant company for the cultivation of tea bus- 

hes and manufacture. of tea as a commercial commodity was as follows: ‘ After 

the tea bush has been planted and has arrived at a proper state of maturity, the 

. young green leaf is selected and plucked by-hand from the bush. It is then dried 

or withered and rolled, dried and stoned. The actual dried and rolled leaf, the 

produce of the tea bush, is then sent to the market. In the very early days of tea 

cultivation, the green leaf was dried or withered in the sun and was then rolled by 
hand. This primitive method was replaced by machinery.” : 


Held, that the process employed by the applicant company for the cultivation 
of tea bushes and manufacture of tea as & commercial commodity could not in its 
entirety be appropriately described as * agriculture', within the meaning, of sec- 
tion'3, sub-section (1)of the Indian Income Tax Act. The earlier part of the 
operation, when the tea bush was planted and the young green leaf was selected 
and plucked was * agriculture.’ But the latter part of the process was manufac- 

` ture of tea and could not be described as * agriculture.’ The manufacture of tea 
asa marketable commodity from the green leaves was not thé performance by a 
cultivator of a process ordinarily employed by a cultivator to render the produce 
raised by him fit to be taken to market. 


., The Crown seeking to recover the income tax,. must bring the subject within 
the letter of the law, otherwise the subject is free, however much within the spirit 
of the law the case might appear to be. There can be ùo ` equitable construction 
adniissible in a` fiscal statute i the benefit of the doubt is the right of the subject i i 
Fariingion v. Attorney General (1) and other cases. 


An inferpretation of a statute which has long been acted on, should not be 
disregarded by a Court of law: Lancashire Railway Co. v. Bury Corporation (2) 
and other cases. 


Tho objector who questions the assessment of tax by the Crown is entitled to 
begin at the hearing of the Reference in the High Court. 


Reference under section 51°() df the Indian Income Tax Act. 


"éRéference ‘under section si à) of the Indian lioc Tex Act. M 
(1) (1869) L. R. 4 H. L. 1co (122). (2) (1889) 14 App. Cas. 417 (422) ` 
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The material facts appear from the Reference which was made 
by Sir Charles Stevenson Moore, Member of the Bosrd or Revenue 
in the following terms + 


Ei Resolution. 


This is an application from the Killing Valley Tea Company, 
Limited under section 51 (1). of the Income-Tax Act of 1918 against 
proceedings taken on or about the rsth May rgrg by the Collector 
of Income Tax Calcutta with a view to assessing the eCompany to 
Income Tax on its annual profits, The applicant prays that the 
Board will state a case for adjudication by the High Court in the 
event of it not being prepared to come to a finding that the com- 
pany's profits are exemft from liability to Income Tax under Act 
VII of 1918. 

Until the year 1919 Government bad not demanded the payment 
of income- -tax by tea -gardens. This case is of great importance in- 
asmuch asit isa test case applicable to all the Tea gardens in 
Bengaland Assam and involves an interpretation of certain provi- 
sions of section 2 (1) which present some difficulty in their applica- 
tion to the existing condition of-the tea industry. In view of these 
considerations the Board thinks it necessary to state a case for the 
decision of the High Court. under section sr (1) of Act VII of 
1918. ` . 
^ "The statements of their respective cases which have been filed 
before the Board by the Killing Valley Tea Company and Govern- 
ment are:hereto appended. 

-The Killing. Valley Tea Company i is a company incorporated 
with limited lidbility under the Indian Companies Act of 19r 3 
From particulars published in commercial papers it appears to have 
553 acres under tea with a lakh of capital on which a dividend of 30 
or 40 per cent has been paid within recent years. The block is 
valued at about Rs. 77,000. The Board was informed: during the 
hearing that a European Manager, an Assistant Manager and 900 
coolies more or less are employed i in the garden. 

- The process of tea manufacture is described i in para. 2 of the 
Saipan application and in the last para ofthe Government's 
Statement. Itis admitted by the company that in the very early 
days of tea cultivation &. primitive method of manufacturing tea by 
hand labour was customary but it is said that this. method was repla- 
ced by machinery a long time ago and that the types of machinery 
now installed at the. garden have been i in use for the past 50 years 


or thereabouts, » 


^" 
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Mr. Langford-James who appears for the applicant relies on the 
following provisions of law viz , section 4 of the Income Tax Act of 
1918 which exempts agricultural income from liability to the tax and 
géction a (1) which (unless there is anything repugnant in the sub- 
ject or context) defines “Agricultural income” as meaning, inter alia, 
any i income derived from .... -) “ the performance by a cultivator 


or receiver of rentin-kind of: any process ordinarily employed by - 


a cultivator or receiver of rent-in-kind to render the produce raised 
or ‘received by him fit to be taken to market.” Another clause of 
section 2 which has some bearing on this matter is clause (iv) of (1) 
(b) which similarly exempts any connected building provided that 
it is in the immediate vicinity of the land and is required as a dwel- 
ling housé, or asa ‘store-house or " other outbuilding, 
, Now the parts of section 2 bere referred to are the same as the 
corresponding provisions of section 2 of the Income-Tax Act II of 
1886 which was repealed by Act VII of 1918 except that the quali- 
fying | ‘words "' unless ‘there i is anything repugnant in the subject or 


"context." do not appear in section 5 of the former Act (though it 


does appear in the definition section of that act) and the word "fac- 
tory” has been omitted from the proviso to section a (1) (b) (iv) of 
the present Act. 


No argument based on the application of the above qualifying 
words to ‘agricultural income’ owing to its transfer to the definition 
section of the Act now in force has been advanced before the Board 
though it might perhaps be.regarded as having some bearing on the 
interpretation of section 2 (1) (b) (ii) nor does the learned Advocate- 
General appear to lay much stress on the omission of the word 
‘factory’ from the proviso inasmuch as he claims that the profits 
of tea gardens were assessable to income tax’ under Act II of 
1886 as well as under Act VII of 1918 and relies for this conten- 
tion on the interpretation to be placed on section 2 (1) (b) (ii), 
holding that the omission of the word factory merely places that 
interpretation beyond doubt. If attention is conferred to this 
clause the two main points for determination are whether— 

(a) the Tea Company can be regarded as a cultivator under 
this clause and 

(8) the modern method of tea manufacture can be styled a 
process ordinarily employed by a cultivator to render 
_the produce raised by him fit to be taken to market. 

On the first point, Mr. Langford James argues that. a restricted 
meaning cannot be assigned to the term cultivator, A cültiVatór is 
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one who cultivates and as a Tea Company grows it its own tea bushes, 
it isa cultivator. 
The Hon'ble Advocate- General ‘contends that the word is T 


applicable to an industrial company, and that it refers ordinarily to _ 


& person who tills the soil ina small way. He refers to the defini- 
tion of cultivating raiyat in the Cess Act of 1880 which restricts the 
term to a raiyat who cultivates land paying Rs. 100 or under as rent; 


also to article 35 of the Indian Stamp Act whereby leases. of culti- 


vators are exempt from stamp duty and in elutidation af the mean- 


ing ot cultivator in this connection he cites the Stamp Reference (1). 


The ruling cited does not -however seem to be of help since it dis- 
tinguishes between cultivators who cultivate themselves or by mem- 
ber of their households or, by their servants or by. hired labour and 
farmers, middlemen and lessees even though cultivation. may be 


carried on to some extent by such persons in the area covered by: 
theirlease. As Tea Companies grow their tea bushes on their own: 


land by means of hired labour, there is no sort of analogy between 
them and farmers, middlemen and lessees who are mainly rent coll- 
ectors from those who cultivate’the soil.” Nor does the definition 
of a ‘cultivating raiyat’ found in the Cess Act of 1880 help since the 
word ‘raiyat’ does not appear in the section of ‘the Income Tax Act 
under consideration and at the same time its legal ‘definition (sec 


- tions B. T. Act of 1885) contains a presumption that a raiyati 


tenancy is of restricted area. The Board is not aware of any defi- 
nition of the word cultivator, taken by itself, which would support 
the Hon'ble Advocate-General’s contention that it implies a tenancy 
of limited extent. The point seems to have been raised by him 
before the Patna High Court in Miscellaneous Judicial Case No. 74 
of 1919 in the matter of the Bhikanpur Sugar Concern in the District 
of Muzaffapur. Though the point was dealt with cursorily as 
being of minor importance in ‘that case, the learned Chief Justice 


held that the Sugar Company was a cultivator within the ordinary ' 
meaning of that term, Although Tea Companies ordinarily hold 


their lands under tea grant leases, not under common cultivating 


leases and are assessed to Road Cess not as ordinary cultivators” 


but under the special provisions found in section 33 of the Cess 
Act of 1880, the Board is disposed to hold that the word cultivator 
as used in its general sense in the Income Tax Act is applicable to 
the Killing Valley Tea ‘Company and now begs to refer the point 
to the Hon’ble High Court for a definite ruling. The second point 
for decision i is’ whether the modern. method of tea manufacture ea 
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be styled a process. ordinarily ‘etaployed by a cultivator v de 
the produce raised by him fit to be taken to market, 

On this point Mr. Langford James argues that the tea leaf until 
manufactured is useleds and unmarketable and that the process of 
manufacture now carried out by machinery is in all stages essen- 
tially similar to that which was a carried out el hand and 

is now the only. process. 
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Oa the othér side the learned Advocate-Gen oral contends that . 


section 2 (x) (b) (ii) must be interpreted as a ‘whole and that the 


modern method of tea manufacture with its expensive plant and . 


complicated machinery cannot be regarded as. the ordinary process . 


of a cultivator. necessary to make his "produce: marketable. . Manu- 
facture by such a method is a business and though this may be the 
ordinary process for tea manufacturies it.is not an ordinary process 
of a cultivator. The learned Advocate-General also refers to sece 
tion 43 (2) (a) of the Income-Tax Act of rgr8 which. empowers 


Government to make rules for arriving at the taxable income in the . 


event of i income being derived i in part from agriculture | and in part 
from business, Inasmuch however as the "produce: of atea garden 
is without manufacture quite useless and unsaleable, it is difficult 


to divide the profit? derived from it under two separate heads of i 


agriculture and business. In this respect the production and manu- 


facture of ted is distinguishable from the production and manufacture ' 


of sugar, which is marketable in’ many stages before it reaches 
that of refined sugar. The opinion of the Board on this point 
is that some strain on the obvious interpretation of section 2 (1) (b) 
(ii) is involved in holding. that it extends exemptiof to what isa 
highly developed industry. At the same time it is difficult to say 
that the wording does not cover the case of. companies which grow 


and manufacture tea. Government as a matter of fact refrained . 


until 1919 from assessing the profits. of Tea Gardens to income tax 
and such amendments of the law as were introduced by Act VII of 
1918 do not seem to affect materially the interpretation to be placed 
on section 2 (x) (b) (ii) the wording of which was reproduced from 
Bengal Act I of 1878 and successive Income, Tax Act passed by the 
Governor General in Couzcil In the circumstances, the Board 
refers this point also to the Hon’ble High Court with the request 
that a definite ruling may be passed. upon it and on the genera: 
question whether the profits of the Killing Valley Tea Company, 
Limited are liable to be assessed to income tax ander Act vit of 
918, 
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Civit. Sr B, C. Mitter and Mr. T. Ameer Ali —tfor the Applicant. , 
25. ` The Advocate General , ( Mr. T. C. ped ,and Mr, Se, x. 

Killio y Tea Banerjet—for t the Government of Bengal. . 7 
"adio "ie Jugementa ofthe, Cont werg as olore: 


or ut, Mookerjee À..C.,J.—Thisis a Reference under section;, 5 t:.of.; 


mean ebal the Tndiag Income Tax, Act. 1918, which, is in these,termg,;; 

ricis rds “ (1) If, in the course of any assessment. under «this . Act, or, , 
an proceeding i in connection | therewith other than a, proceeding - 
undér Chapier Vii, a question has arisen with reference to the in- 
terpretation c ‘oti any of thé provisions of this Act or of any: rule there- 
undef, the ‘Chief ‘Revenue authority may, | ‘either on its own motion 
or on reference from ‘any ‘Revenue. officer subordinate to it, draw up. 
a stafement à of the case, and, refer it, with. its own opinion thereon, 
to the | High Céutl, and shall 80 refer. any | such „question on the 
application ‘of the assessee, unless it às satisfied t that the application : 
is frivolous or that a reference i is ‘unnecessary. 

(a) dt the High Court i is not satisfied that the statements con 
tained i in the case are. jufficient to y enable it to determine: the ques- 
tions raised thereby, the ` Court may. " refer the Case back to the 
Revenue authority "by. which it was stated, to make such additions | 
thereto, or alterations thereia, as the Court. may. direct in ‘that 
behalf. 

$ (3) The High Court upon the. heating of any such „case, shall 
decide. the questions raised thereby, and, shall deliver its judgment . 
thereon containing the grounds on which such decision i is founded, 
and shall send to the Revenue authority by which the case was 
stated a copy of gueh judgment under the seal of the Court. -and-. 
and tbe signature of the Registrar ; and the Revenue-authority, 
shall dispose of. the case accordingly, or, if the case arose on refer- 
ence from i any Revenue Officer subordinate to it, shall forward a 
copy of such judgment to such officer who shall dispose of the 
case | conformably to such Judgment. 

KO) Where'a reference i is made to the High Court on the appli- 
cation of an agsessce, costs shall be i in the discretion of the Court.” ` 

The question fo for determination: is, whether the Killing Valley 
Tea Co. are liable to be. assessed on their annual profits under the i 
Income Tax Act : 

When the Reference, was taken up for consideration, a , question 
of procedure. was raised as | to. who. „should , begin. We ruled that 
counsel for the company was entitled to begin. , “This ,rulling į is in 
accordance with the decision in Marquis of Chandos v. Talan, 


il s es AR GE uL RET owe 
' Von XXIE] ' "HIGH COURT - 


"Revenus ‘Commissioners (1). The practice settled by that "dedliioa 


was followed in Zw re Gils Conveyance. (2) 5 ; Zn re Micklethwait (3) ; 


-Touitess of Earl of Eghngton v. Commissioners. of Inland Revenue 
(4) 3 ; Re Earl Cowley (5); Lord Foley "v. Commissioners of 
‘Inland Revenue (6) ; ; and De Beers Consolidated Mines v. Howe (7) 
"The distinction suggested in Zn re Greenwood (8) and In re De 
Lancey (9), between cases where right to assessment is admitted and 
‘the whole question is as tó the quantum, and cases where ‘the ques- 
tion is one of complete exemption and not of quantum, does not 
appear to.have been recognised in subsequent cases. The view 
thát the objector who . questions the assessment should begin and 
“should have the right to reply, is well-founded on principle and is 
supported „by the decision of the House of Lords in Drake v. 
Attorney:General (10)., ‘The further question which was raised in 
Marquis af Chandos v. Inland. Revenue Commissioners (11), as to the 
right of the Attorney-General as such to a- general reply need not 
"be considered here, x 


- The-provisions‘of -the Indian income Tax Act material for -the 
: determination of the;question referred are contained. i in Set, 3, sub- 
-section-.(1)-and section:4, as -3, -sub-section (1) is in the follow- 
ing terms : 
*t Save-as-hereinafter- provided, this Act shall apply to all i income 
from whatever source it is derived, if itvaccrues-or arises or. is receiv- 
-edtin- British India, or is, under the. provisions of this Act, deemed 
to accrue or arise or to be received in British India" Section.4 
provides that "agricultural income" -shall -not be chargeable to 
-income tax. -Section a gives a .definition .of, the expression 
"agricultural income.”. The-portion of-the definition. material for the 
«determination of .the:question.before.us .may:be -stated 'as. follows : 
* In this Act, unless-theretis anything -repugnant in the subject 
or context, ‘ agricultural income’, means-any income derived from 
» (i) agriculture, or 
- ei). «the, performarce,-by a alinio -or receiver of rent in kind, 
:0f.any process -ordinarily ‘employed by a cultivator or receiver of 
rent in kind-to render the produce raised or ey by him fit to 
be taken to-market”, 


$19"(1851) 6° Exch.’ 464. - (a)! (1853) 8'Exch. 476° [380 (a)] 

..(à) (1855) r1 ExchJ 432° (453). ` "= (4) (8865) '3- H.'& C. 871 (880 3). 
(5) (1866) 1L.: Rot Exch. 288, (6) (1868) L. R. 3 Exch.-263. 
-(7) (1905) a K. B. 612, .. (8) (1869) L. R. 4 Exch. 327. . 
um" (1859) L. R. 4, Exch. Gao (10) (1843) 10 Cl. and F, 257. 


(ny (1851) 6 Exch, 464. - 
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Mookerjet, A ee, A. -C 5. both the contentions are erroneous, 
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It cannot be disputed that section 3, sub section (r) makes the 
- profits of the company liable to assessment unless such profits, cons- 
‘titute “ agricultural income” within the meaning of section 4 read 
with section 2, clause r. The income tax authorities have held 


that the profits do not constitute agricultural income. The com- ` 


The process employed by the company for the cultivation of tea 
"bushes and manufacture of tea a8 a commercial commodity are thus 
described i in their statement of case i^ 

`u After the tea bush lias been planted and has arrived ata pro- 
per state of maturity, the young green leaf is selected and plucked 
“by hand from the bush.e Iti is then. dried or withered and rolled, 
diied and stored. The actual dried and rolled leaf, the produce of 
'the tea bush, is then sent to the market. In the very early days of 
tea cultivation, the green leaf was dried or withered in the sun and 
- was then rolled by hand. This: primitive method was replaced by 
machinery. The effect of these processes being catried out by 
machinery inno way “alters the procésses or affects the-result. It 

-only leads to a quicker manipulation ‘of the leaf. The types of 

~thachinery at present in-use are those’ which have -been in use for 
the past fifty years, or thereabouts. The actual leaf of the tea plant, 
without the addition thereto of the processes above described; is of 

-.no value às.à market commodity". — - : dA 

"The counter statement on behalf ofthe Crown is s enpréned i in 
' the following terms : i -$ PS - 

' tis contended’ on ‘behalf of Government that “the -manufac- 
“turing processes carried out in a modern tea factory, with scientific 
^ appliances’ and. up o date machinery, are different from those 


; ' ordinarily eniployed by a cultivatorto render the produce raised 


“by him fit to be taken to‘market.’ In former times, the process of 


' manufacturing -tea- was very- simple and primitive. The leaf was 


rolled by hand and ‘ was then ‘ fried’ in an iron pan over‘an ‘open 


“fire. ‘It is understood that this method was introducéd from-- China 


“where it was the ordinary method employed by- the cultivators-in 
- making tea. The process employed in a modern tea factory goes far 
beyond this. The factory is driven by steam or electrical power 
throughout ; the tea is, first withered ; it is-then-passed through a 
_ machine which rills it and is left for a short: time to ferment, this 
process béing repeated two or three times 5 it. is then placed in 
another machine where it is ‘fried’ by means of hot air ‘from a furnace 

71 od forced through ‘by machanically. driven fans ; 3 and, finally, 
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it is sorted into grades by machinery and packed for export or sale in Civa. 
the Calcutta market. It is submitted on bebalf of Government that 1525. 
this process is different from the method described above by which kijing Valley dà 
the Chinese cultivator prepared his tea for market and which was the Co., Ltd 
original method of tea making in India, The present day method en State 
is a process of manufacture and not merely “a process ordinarily for India in t in Council. 
employed by a cultivator to render the produce raised by him fit to | Mookriy A ACF. 
be taken to market,” 
It appear to us to be clear from the respective cases just set out 
that the process in its entirety cannot be appropriately described as 
agriculture. "The earlier part of the operation, when the tea bush 
is planted and the young green leaf is selected and plucked may 
well be deemed to be agriculture. But the later part of the process 
is really manufacture of tea, and cannot, without violence to lan- 
guage, be described as agriculture. Counsel for the company 
appreciated this difficulty and made an endeavour to bring the case 
under the second clause of the definition. That clause, in our 
opinion, cannot be applied to the case before us. The manufacture 
of tea as a marketable commodity from the green leaves cannot be 
held to be the performance by a cultivator of a process ordinarily 
employed by a cultivator to render the produce raised by him fit to 
be taken to market. The assertion of the Company that the actual 
leaf of the tea plant is of no value as a marketable commodity must 
be taken with a qualification. The green leaf is nota marketable 
commodity for immediate use as an article of food ; but it is a 
marketable commodity to be manufactured, by people who 
` possess the requisite machinery into tea fit for human consump- 
tion, We must further observe, i in view of the expression used in 
the definition, that the manufacturing process cannot properly be 
` Said to be employed to render the tea leaves jit to be taken into 
` the market. The means employed for the cultivation and manufac- 
^s ture of tea are well-Enown andare succinctly stated in an article on tea 
_ by Mr. John McEwan in Vol. XXVI of the Eleventh Edition of the 
Encyclopaedia Brittanica ; they are, described in fuller detail in the 
` standard works on cultivation and manufacture of tea by Lt. Col. E. 
Money and David Crole. There can be no doubt, in our opinion, 
` that the entire process is a combination of agriculture:and manufac- 
ture. ‘ 
The principle applicable to cases of this character is now well 
settled. In the case of Inland Revenue Commissioners v. Ransom 
(1) the respondents, who were R limited ID arging on busi- 
(1) (1918) a K. B. 199. «m 
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ness as manufacturing chemists and growers of medicinal and other, 
herbs, owned à factory where the manufacture and distillation of 
herbs were carriéd on, and they also occupied a farm on which. 
they grow herbs for treatmentin the factory. The respondents 
were assessed to éxcess profits duty. On appeal by them against. 
the assessment, it was ruled that the occupation of the farm was 
the business of husbandry -arid that the profits ‘of the farm should 
consequently be excluded for the purpose of excess profits duty 
‘under section 39 of the Finance Act, 1915, so that what remained as 
"the profits of the factory | could alone be assessed. This view “was 
supported by reference to the dictum of Lord Parker in Mitchell v. 
Egyptian Hotels (1), that there was no reason why a corporation, 
any less than an individual, "should not be engaged in more than 
one trade or business at the same time. The same question of: ap- 
portionment arose in Commissioners of Inland Revenue y. Maxse (o) 
where the Court 'óf Appeal reversed the decision of Sankey J. 
in Ynland Revenue Commissioners v, Masse (3) and ruled that the 
proper course when a trade or business liable'to düty i is carried ón 
in connection with a trade or "business hot'so liable; is to sever the 
-profits ofthe two businesses and assess accordingly. "The appéllant 
was ‘the sole‘ proprietor, editor, and publisher “of ‘the ” National 
‘Review and’ was-assesséd ‘on “the profits of this püblication. ` The 
"General Comrmissioners' held that the appellant was exempt from the 
"duty,ad'he was the chief contributor to the Review afd thus ‘carried 
‘on‘the profession ofa “journalist, ‘the profits of “Which depended 
‘mainly ~on ‘his ~personal “qualifications within the meaning “of 
»gectiom 39 “(c) ¿òf the Finance’ Act, 1915. On appeal, Sankey J: ‘Bet 


` -aside the-order for "exemption ‘as, in'liis'opitiion, ‘the appellant s Was 


not inthe position of'an ordinary jourridlist recéiving rémiinération 
“for-articles contributed: to‘the’press, 'but derivéd ‘his profits" fíóm 
ithe sale-óf'a'commodity,"theréby carrying dnan ofdinary éóininer- 
-cial business, "The'Coutt'of "Appeal reversed this decision and direc- 


~ted’that-the profits: should be apportioned, even though the; appor- 


tionment might be a difficult operation, The trüth v Was, as "Warriüg- 


- *tomTL. T. pointed out, that'the profits were derived from two busines- 


ses, one’Of- which was a profession exempt from duty, while the 
"other was not so-exempt and was asséssable with duty. See also 
In Re Bhikanpore Sugar Concern (4) The Legislature had obviously 
this élass-of'cases'in view, as is clear from the provisions ' of section 
45: "sub-section-(2), which emhodiés ‘thé following rule : 
(x) (1915) App. Cas. 1022 (1039). (2.(1919) 1 K. B. 647. | ` 
(3) (1918) 2 K. B. 715. (4) (1918) Pát.'3g7. D 


*i 
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. ," Without prejudice to the generality of the foregoing power Civit. 

(that i is, power to make rules for carrying out the purposes of the ' sep 

Act ang” fòr“ the ascertainment | and determination of" any class of PN INE 
Killing Valley Tea 

income), ‘such rules may, when income is derived in part from agri- Co. 3 Ltd 

cultufe and in part from business, prescribe the manner, whether Secretary of State 

with reference toa class or in particular cases, by which the taxable for India in Council. 

income “shall be arrived at" Mookerjee 4 A c. 3. 


No rules, such as as, would be applicable, to, the case before us, have 
yet been framed When they. are . framed and. operate as statutory 
rules, an assessment may be, made. on na such portion of the profits of . 
the, Company, as .da not fall within the description, “ agricultural 
income." , : 

Byt.although, acids that, the pratico Ab onpa abe nôt ; 
entirely exempt, from, assessment,,, it is plain :that,the assessment . 
which;has,actually been, made cannot,be. sustained, as it stands); 
for that assessment,is in excess of.the.sum, which, may,;be lawfully. 
levied, and the, extent;of, the.excess is yet, unknown.; see ..the obser- 
vations of Swinfgn, Pady M., R..in , Commissioners:of Inland Revenue. 
v. Masse (1); - 


Great -stress-has naturally: beenilaid. by-Sir:. BinodeuMitter,-who 
appeared-on- behalf of the company;- on the: important? fact that no: 
attempt-was-ever made to.assess-: the- .company:to income: tax under 
the:corresponding -provisions-of the-- Indian :Income- Tax--Act,"1886, 
which have béen,-so far as the present: question--is;concerned, repro- - 
duced with: no-substantial:- variation in.the: Indian Income: Tax Act, 
igi8:;- THis:isino doubt: cireumstance.to be--taken 'into-corisider- 
ation, for»an-interpretation which. has..long. been--acted- on;-will not 
be disregarded-by a Coürt. of law- Lancashire Railway Co.-v: Bury: 
Corporation (2); Tancred. &-Co. -v. « Steel Co. (3),* and: the:court - ° 
should. have regard to-the-construction--put- upon a--statute? when it - 
first-came into-force: — Morgan. v... Crawshay (4) j In Re Lord- Fer- 
moy-(5)/j- Golds mith: Co» v. Wyatt: (6). . But- as Ghannell-J.obser- 
ved in the case last mentioned, where the Cotrt4s called-upon.to : 
construe an Act of. Parliament,,expressed jin unambiguous, language, 
it ought to put its own construction upon it, regardless of the cons- 
truction-that has: -been «commonly: put: upon it;-the fact thata mis» 
taken interpretation has been generally: put upon’ it'cannot alter the 
law. To the, game effect are the observations in. Baleshwar v. Bha- 


1920. 


(1) (1919) 1 K. B. 647 (659; + ` . (2) (1889 1 4-App- Cas’ 417 (422). ° 
(3)-(1890) 15 App. Cas125:(141).; (4) (1871):E. R. P.- 5 He Li 304:(315). 
i5) (856) Hel €57154747).«.— (6) (1905)-2 K:B, -5869(596); 12: 
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ha. 
! givathi (i). "It is a well-settled prisdnle of interpretation that: 


Courts in construing a Statute will give much weight to the interpre- f 


-— a4 


tation put upon it, at the time of its enactment and since, by those _ 
whose duty it has been to construe, execute and apply it. I donot . 


suggest for a moment that such interpretation has by any means a 


controlling effect upon the Courts ; such interpretation, may, if occa .. 
sion arises, have to be disregarded for cogent and persuasive reasons, 
and, in a clear case of error, à Court would without hesitation refuse i 


to follow such construction.” This view is supported by ` the dictum: 
of Sir Robert. Phillimore. in Evanturel v. Evanturel ! (2) and has 


been applied in tha cases ‘of ‘Corporation of Calcutta v. Benoy” 
Krishna Bose (3), and Mathura Mohan v. Ram Kumar (4). We 
may add that it was státed by the Advocate-General that'thera has 
been some divergence of opinion among successive -legal advisers of 
the Crown and that the assessment has been made in this instance 
with a view to obtain a judicial “determination of the true meaning - 


of the legislative provisions on the subject. Clearly we cannot, in 


such circumstances, allow our decision to- be controlled by the con- +“ 
duct of the revenue authorities in the past. We have finally been -” 


pressed, to apply- the elerhentafy ‘rule that taxing stdtutes must be 
construed strictly: Manindra. Chandra v. Secretary of State (5)}; 
Mylapore Fund v. Madras Corporation (6) ; Tenant v. Smith (7); 
Lumsden v. Inland Revenue Commissioners (8) ; 4..G. v. Milney (9). 


Now, there is no room for controversy that the. Crown, seeking - 


to recover the tax, must bring the subject within the letter of 


2 


the- law, otherwise the subject is free, however much within -; 
the spirit of the lgw the case might appear to be. There -can be . 


no; equitable construction admissible in a fiscal-statute ; the bene- 
fit of the doubt is the right of, the subject ; Partington, v, Attorney - 


General (10) ; Pryce v. Monmouthshire Cannal Co. (11) Bearing all-. - 
these principles in-mind, we hold that the -company must be taxed - 


to the limited extent indicated, because ‘they come. nin the: letter 
of the-law to that extent. z ~ 


As the contentions of both sides Have- ‘succeeded “only : dig part, l 


0) (3003) 1, L. R. ER 7C. L. J. 563; 12 C. W. N. 657. 
(2) , (1869) L.R.aP.C. 46a (488). Au . : s 

(3) (1910) 12 C. Le J. 476 j 15 Ce W. N. 84. M E 
(4) (1915) L L. R. 43 Calc. 799 (810) ; as C. L. J. 46 j 35 C.W N. 370 : 


(5) (1907), 1. LER. 34 Calc: 257 ; 3 C. L. J. 148. > ^ * € E 
(6).(1908) I. L. R.. 31, Mad. 408. >> (7) - (1892) App..Cas. 150 Gs ` 
(8) (1914) App. Cas. '877 (897). ^ ^  (9).(1914) App: Cas. 765. ->e -? 


© (r0) (1869) L. R, 4 H. L. 100 (122). (11) (1879) 4 "App. Cas. 197 a 


> 
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we make no order as to costs of this Reference under section $I, Cm. 
sub section 4. Let a copy of this judgment be transmitted to the 1930. 
Board of Revenue under section 51, ‘sub section (3). Killing Valley Tea 
Fletcher, J.—I agree. eee hits 
Chaudhuri, J.—I agree. Pepin p c 
A. T. M, . : Reference answered, yr sedi 4. C. F. 
Before Sir Asutosh Mookerjee, Knight, Acting" Chief Justice, Sir 
Ernest Edward Fletcher, Knight, Judge, and Mr. 
© Justice Walmsley. 
MAHARAJA | BIRENDRA KISHORE MANIKYA. BAHADUR CiviL. 
v. 080; 
SECRETARY OF STATE FOR INDIA IN COUNCIL.* Sul, 9. 
August, 30. 
Assessment —Indian Income Tax A ct (VII of 1918); Seca. 3 (1), 51—Selami for AH 


settlement of waste lands or abandoned holdings —Selami for recognition of 
transfer of kolding from one tenant to another—Uttarayan, what is—lucome 
From Uttarayan, if assessable—Rejerence made by Board of -Revenus arising 
out of proceeding Jor assessment of income tax within the jurisdiction of 
"Collector of Tipperah—Vakils, if can be heard—Counsel, if can be instructed 
by vakil—Solicitor, nol a vakil, if can instruct counsel—Nature of jurisdiction 
of High Court in-the hearing of Reference,— Appeal and Reference, difference 


between. " 


Selami or premium paid for the settlement of waste landa or abandoned hold- 
ings betng rent or revenue derived from land within the meaning of section 2 (1) 
(2) of the Indian Income Tax Act, Is not Chirgeable to income tax. 


Selami or premium. paid for recognition ofa transfer of s- holding from one 
tenant to another is not an agricultural income, and is chargeable to income tax, 
When the transfer is recognised, the original tenancy continues and there is no 
new demise. The sum paid as selami In such circumstances, is not rent or 
revenue. . 


Uttarayan, not being rent or revenue, an income derived from it, is charge- 
able to income tax. 


Uttarayán Is a voluntary payment, made by tenants, at one pice per rupee of 
their rents, for expenses of the Bastu Puja on the Uttarayan Sankranti day (the 
last day of the Bengali month of Pous) and for distribution of sweets and oranges 


* Reference under section 51 of the Indian Income Tax Act by Sir Charles 
Stevensoti Moore, Member, Board of Revenue, dated the gid May, 1920. 
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The nature of-& procáeding aida Section 51 oft the Indian Income Tax Act, 
cannot be affected by accidental circumstances, such as the place from or the 
channel through which the Reference has been made. à : 

The High Court exercises, not an original but an appellate jurisdiction ‘wlien it 
entertains à-Reference under section 51 of the Indian Income Tax Act. . -- 5 

In the case of a Reference made in connection with an assessment on a person 
who resides in the town of Calcutta (that is, within the limite of the ordinary 
original clyil jurisdiction of the High Court), the procedure should be assimilated 
with that applicable to appeals from the original side. 

In the case of Reference made in connection with an assessment on a person 
who resides beyond the ligits of the ordinary original civil jurisdiction of the 
High Court, the procedure should bà that applicable to appeals from the. Courts i in 
the provinces tinder clause 16 of the Letters Patent. 

In a Reference by the Board. of Reventie arising out of a duque for assess« 
ment of income tax within the Jurisdiction of the Collector of Tipperah and the 
Comibistioher ‘of the ‘Chittagong Division, vakils and nót solicitors, who' are, ‘not 

.vakils, are entitled to be heard and counsel can properly be instructed only by 
&vakil. .... m 
RC ee en ee er S E E fne a oz IR 
Rectification of error of an inferior Court by a superior tribunal, is-common 
to both thé proceedings technically called appeal and revision. But a reference is 


"made by a subordinate to a superior tribunal with a-view to obtain its opinion, 


upon a'controverted question’ of law and thereby avoid possible error. An appel- 


late Court thus exists for the corfection of an error of a subordinate Court by way 
of appeal or revision, as also for the avoidance of.error by a subordinate -Court by 
pronouncing 2n opinion upon the question, of law referred in advance. -The 
essence of the matter thus is that when a Court hears. a reference, it: really per- 
forms the functions of a` “Court ‘of appeal quite asmuch as it undoubtedly does 
When it hears an application for revision. 


Reference under section 51 of the Income Tax Act. 
The material facts appear from the Reference,. which was ^ ade 


~by Sir Charles Steyenson Mooney Member of the Board of Revenue, 


in- Beas: folowing terms. 


DARURI No, por T. * s ic 


tra - 0o 


., This ia an application t to the Board as Chief Revenue Authority 
against an order of the Commissioner of the ‘Chittagong Division 
directing | certain Sources of income to be amcaned to income dax 


under, Act VII. of 1918... "Tu ae f ua 
* ,The'sources of ‘income spit i in ‘the applienion a are as 
follows sr: baie Ratt ais PASIE eae ee 3 


(1). “Nizar "which: is said | to s consist of premium ‘or pre paid 


Ju 
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by. transfereeg of occupancy holdings for getting the icu con-. Citi 


sent for resettlement of lands with them. 1920.. 
: (2). Patta Selami meaning a fee generally of Re. 1 paid by a Bienda 1 Kishore . 
tenant when a pattah is executed in his favour by the landlord. eae 
2 (3). Uitarayain which is said ta‘be an abwab or illegal cess for India y Council, 
paid by tenants at the rate of 3 pies per rupee of their rents to meet , — 
the cost of the Baste Pajak in the Uttarayan Sankranti.day (the 
last day of Pous) and to provide aweets and oranges for distribution. 
to. servants; of the estate, Government officials and local residents. -~ 
: It is claimed on behalf of the petitioner that these receipts are, 
agricultural income within the meaning of section 2 (t ) (a).and Sec. 4., 
of Act VIL of 1918 and. are therefore exempt from income tax. | 
Agricultural income is defined in section 2, (1) (a) as any rent or - 
revenue derived -from land which is:used for agricultural purposes 
and is either: assessed to land revenue, or subject to a local rate 
assessed and collected by officers of Government as such, 
The question whether the selami payable to a landlord to secure. 
his consent to the transfer of a holding is covered by this definition. 
or being excluded. from it, is liable to be assessed to. income tax is 
one of considerable importance. It has never been the subject of an 
authoritative decision and several references regarding it have been 
made from: districts for the Board's orders. The Board's views. 
have not always been consistent and.in a previous case Government 
suggested that the Board should be moved .to make a: reference to, 
the-High Court. when opportunity offered. In -view. of these cir- 
cumstances the Board holds that the case now before it should be 
referred to the High Court under section 51° (1) of the Income 
Tax Act VII of 1918. -nu ; 
.Of the 3 items of receipt mentioned in the PON before, 
the Board the 3rd, Mis Uttarayan can be distinguished from thg 
Ist and and. . ‘ 
"Uttarayan is clearly an illegal abyab undae section 74., of the 
Bengal Tenancy Act and. cannot therefore. be rent as defined: in 
section 3 (5) of that Act as it is not lawfully. payable. It is not 
covered by the definition of agricultural income in section 2 (1) 
(a) ofthe Income Tax Act of rgr8. That this item is liable to be 
assesed;to: income tax seems free/from doubt. The learned plea- 
det argues that it is not assessable because it is income. derived 
from an illegal source but this contention is answered by section 
'3 which says that the Act shall apply to all income from whatever 
source itis derived. As regards Uttarayan and any, other illegal 
.ghwab, their liability ' to. be assessed -to- income tax. seems. clear 
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and the Board would -not have deemed a reference to the High. 
Court necessary on their account. The other 2 items Nazar and n 


Pattah Selami can be treated as one and for convenience styled. 
Selami, The manner in which Selami has been treated for purposes 
of income tax is set out-in the Government Order 65 reproduced 
on page 83 Appendix IV of the Income Tax Mannal r907. It was 
held that the premium taken for the settlement of waste or aban- 
doned land was similar to that taken on the creation of a gatni ' 
and was not assessable to income tax. Inthe case of the crea: 
tion of a garni it had been held to be exempt on the ground that 
it was either the price paid to the proprietor for a portion of ‘his. 
rights or an advance payment of rent (Note 9, page 8 of the Income: 
Tax Manual 1907). `è 

As regards land transferred from one tenant to: another however 
it was held that the premium was a payment made to the landlord 
in consideration of his recognising a certain person as his tenant. 
This was not rent or reveriue derived from land nor income derived 
from agriculture. It was therefore assessable... Now the Board is 
doubtful whether the distinction made in the orders quoted above 
is sound in principle." -The case‘ of patnis can be distinguished 
because their creation is accompanied by a privileged rate of rent 
fixed in perpetuity but when considering the- premium charged for 
ordinary tenant? - holdings with which we are now concerned the 
Board sees little difference in the principle applicable to new 
séttlements and the recognition of transfer of tenant's right. In 
both cases the premium is ‘charged for the same purpose, namely 
for recognising a particular person as tenant. The principles under- 
lying the demand of selami for new settlements in -Government 
estate are laid down in' section 156 A Chapter VIII A of the 
Government Estates Manual rgtg.. They are that fair rents must 
be fixed with regard to surrounding rates and the rate must not:be 
raised according to the amount of Selami taken, it being contrary 
to the policy of Government to fix a low rate of rent coupled with a 
high rate of Selami this involving a partial capitalization of the 
revenue. - The procedure laid down by Government in this matter 


-is not necessarily followed’by other landlords but it is the ordinary 


and natural procedure and probably prevails more- widely than the 
alternatives of low rent with high Selami and high rent with low 
Selami. The Board believes it to be the common practice in Ben- 
gal for landlords to fix rents in the case of new -settlements -with 
regard to prevailing rates. Ifthis is admitted then there seems to 
be little distinction between the principle underlying Selami charg- 


alow 
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ed:on new settlements ánd transfers and if full rents are imposed on 
new settlements Selami cannot be in the nature of a capital charge 
or an advance-payment of. rent, 


-Passing now to the more general question whether Selami charged 
on transfers are or are not agricultural income within the meaning of 
the Income Tax Act. Is Selami rent or revenue derived from land 
which is used for agricultural purposes ? Here again the Board 
believes it to be a common practice in Bengal for landlords to en- 
hance rents when sanctioning transfers quite independently of the 
charge levied on account of Selami. The only ruling on the sub- 
ject which has been produced is that in Dinonath Mookerjee v. 
Debnath Mullick and another (1) and was passed in 1870 
before the Tenancy Act of 1885 became law. In that case, which 
however was complicated by other issues, it was held that Selami is 
not rent. In Resolution No. 2923. I. T. dated. sth August, roro 
the Board (Mr. French, Officiating Member). held that the defini- 
tion of rent in section 3 (s) of the Bengal Tenancy Act which runs 
“ whatever is lawfully payablé or deliverable in money or kind by 
tenant to his landlord on account of the use or occupation of the 
land held by the tenant’ should be applied and is sufficiently com- 
prehensive to cover the payment of Selami. In the alternative he 
held that-the term revenue covered Selami in that there is nothing 
to show that it was intention of the legislature to use the term in its 
strictly technical sense. The Board as now constituted doubts the 
correctness of this decision. If rent is used in the Income Tax 
Actin its geüerally accepted sense, it cannot be held to include 
Selami. If the definition of rent-contained in the Bengal Tenancy 
Act is applied, it still would not seem to cover Selami since Selami 
is paid in-order to secure occupation of the land whereas rent is 
payable on account of the use or-occupation of the- land (already) 
held by the tenant. Nor does the Board think, having regard to 
the context that the word ‘ revenue'in section a (1) (a). is used 
in its more general and common sense. The definition refers 
to rent or revenue derived from land on which either land revenue 

“or local rates are assessed. . In the Board's opinion revenue is here 


used in the stricter and more technical sense that it bears with 
reference to land. 


The learned pleader for the applicant argued that receipt from 
Selami are exempted under section 3 (2) (VIII) of the Income 
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Tax Act-1918. -In the Board's Spine: tus: lanig. is not applic». i 
able , , :c- 

The points on “which a ruling of the Hon'ble High Court is . 
desired are the following :— 

< (1) Is Selami or premium ‘agricultural income within the mean- 
ing ‘of section 2 (1) PE he Income, Tax. Act, VID of 1918 when : 
charged : » A 

(a) for the settlement ‘of waste lands or abandoned toldinge A 

'(b) for recognition of a transfer of a holding from one tenant 
to another ? 

(2). Are illegal abwabs. such , as Uttarayan agricultural income. 
within the meaning of that section ? d 

‘Mr. S. R, Das, Babul Gobinda Chandra De 2» and Birendra 
Civis Das for the Assessee. 

| The. Advocate- General x T7. C: Gens) for" the Government 
əf Bengal. M 

The judgments of the Court were as follows : 2 

Mookerjee. A. C. J.—This is a Reference under section 51 of 
the Indian Income Tax Act, 1918. The section ia in the following 
terms : : . . 
“r, If, in the course of . any: assessment "under this Act or any 
proceeding i in connection, therewith other than.a proceeding under, 
Chapter-V1I; a question has arisen with reference to the interpreta- 
tion of any of the provisions of this Act or of any rule thereunder,, 
the Chief Revenue-authority. may, either on.its own- motion or on. 
reference from any Revenue-officer subordinate toit draw up a 
statement of the ase; and refer it, with its own opinion thereon, to: 
the High Court, and' shall so refer any such question on the appli-: 
cation, of ther assessee, unless it.is satisfied: that the - Api. is; 
frivolous. or that'a reference is unnecesgary.. ^^. - 

2, If the High Court ia not satisfied that the statements contained! 
in the case-are sufficient to enable it to determine ‘the questions 
raised thereby, the Court’ may refer. the case back to the Revenue 
authority by which it was stated, to- măke such additions thereto, or 
alterations. therein, ‘as:the Court may. direct in that behalf. f 


ttz, The High Court upon the hearing of any such case shall de: 
cide the: questions raised thereby,- and -shall deliver its judgment . 


-thereon containing the grounds on. which. such decision is "founded; 


and shall serd to the Revenue-authority by which the case was 
Stated a copy of such judgment under the seal of- the Court andthe 


4 
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signature of:the Régistrár ; and the Révenue-authority shall disposé 
of the case’ accordingly or, if the case arose on reference from any 
Revenue officer subordinate to it, shall forward a copy of such judg- 
ment to such officer who shall. ee of ‘the. case Conformal) to 
such judgment. P = ‘ 

- “4. Where a reference is made to the High Court on the applica- X 
tion of an assessee, costs shall be in the discretion of the Court.” 

“The assessment which has led. up to'the present . proceeding was 

fade by thé’Collector of Tipperah in whose jurisdiction the assessee 
resides within the meaning of the’definition of the term - Collector ? 
contained in^ sub-section (5) of section arof:the Indian Income Tax 
Act. The Maharaja of Tipperah, who was the assessee, took excep- 
tion.to the assessment as contraryto law, but-the Gollector refused 
to éntertain the petition of objections on the ground that it'could.bà 
heard by way of appeal from ‘his order. only. by. theCommiissioner 
of-the Chittagong Division;- "The .matter was.then taken before 
the Commissioner, who heard the objections, allowed them in part, 


_and modified the order of the Collector on the roth December; 1919: 


C 


The assessee was not satisfied with his partial success and-applied to 
the Board of Revenue as the Chief Revenue ‘Authority: of the Presi: 
dency to revise the order of the Commissioner.” On the 3rd May, 
1920, the Chief Revenue Authority made this Reference under sec’ 
tions with.a viewto obtain a ruling of the- High: Court on the 
several-questions specified. When the matter. waa -notified to be set 
down for disposal here, the Advocate-General appeared and men- 
tioned to-the Court that as it was ` understood that the assessee.had 
arranged. to‘be represented -at the hearing -by.vakils,-he thought it 
fair-to state in’ advance ‘that objection -:would be.«aken that vakils 
were-not entitled to be. heard on this Reference. . : When the case 
was actually taken up. for disposal, Mr. ' S. R. Das intimated-to the 
Court that-he had. been instructed to appear on. behalf ofthe. as 
sessee-and consequently the objection which; the: Advocate-General 
had-intended to take could not in the circumstances'arisé, «It trans: 
pired,.however,that Mr. Das was instructed by; Mr; O. C. Ganguly 
who-was'a’solicitor-of this Court but had not been énrolled as a 
vaki. Asan Attorney’ can appear in.this Court.'only on the Or 
ginal Sideiand the Appeals from, the: Original.Side, ` the. question 
arose whether. this was a matter in which ‘cotnsel- could be instruc» 
ted.by:ah.attorney or: only by -a vakil. Contequently,-the point 
which the -Advocate-General had. previously brought to ‘the notice 
of: the Court -did.. require: considération; though- in -a -somewhat 
diflerent-form. :We-accordingly heard-the;AdvocatéiGeritral and Mr, 
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Das and. held that as this Reference by the Board of Revenue arose 
out of a proceeding for assessment of income’ tax within the juris- 
diction of the Collector of Tipperah and the Commissioner of the 
Chittagong Division, vakils were entitled to be -heárd and counsel 
could be properly instructed only by a Vakil. When this was inti- 
mated to Mr; Das he stated, that Mr. Gobinda Chandra Dey Ray 
and Mr. Birendra Chandra Das, two ofthe '"Vakils of this Court; 
were ready to enter appearance on’ behalf of the assessee. After 
Mr. Das had thus been properly instructed, the mattêr was heard 
on the.-merits, We shall now state the grounds for our ruling on 
the question of procedure and then give our section on the pou 
raisedin the Reference. . S 

For the solution of tlfe quistio: of bosses i5 is necessary te 
investigate the nature of the proceeding under section 51 of the 
Indian Income Tax Act. It is plain that the nature of the proceed: 
ing cannot be affected by accidental circumstances, such as the place 


from or the ‘channel through which the Reference has been made ; 


it is immaterial whether, atthe time of the Reference, the Chief 
Revenue; Authority was at Calcutta, Darjeeling or Dacca, or, whether 


the Chief Revenue Authority caused the order of Reference to be- 


transmitted to the Government solicitor who placed the matter in 
the hands of the . Registrar on the Original Side or tothe Legal 
Remembrancer who entrusted the matter to the charge of the Gov- 
ernment pleader on the Appellate Side. The nature of the -proceed- 
ing is a matter of substance and not of form. 

The scheme of the.Indian Income Tax Act, i for ‘the deter- 
mination of controverted questions. of liability to assessment is fairly. 
simple. The assessment is made, in the first instance, under sub- 
section (1) of section 18, by the Collector, who, under clause (5) 
of section z, is, in relation to an assessee carrying on business, the 
Collector of the place where the principal place of business of such: 
assessde is situate, and in relation to any other assessee, the Collec- 
tor of the place where such assessee resides. When the assessment! 
has beén $0 made, the assessee ‘may, under sub-section (r) of sec, 
tion 21, apply by petition to the.Commissioner for. relief against the 


order of the Collector. Under section 22, the Commissioner .máy- 


pass such order as he thinks fit, by way of confirmation, reduction, 
enhancement or cancellation of the assessment, Section 23 next 


‘authorises the Chief Revenue Authority to call for the record of any: 


assessment proceeding which has been taken by any officer sübordi-« 
nate to it and to make such enquiry and to pass such orders thereom 
as it thinks fit.’ Section $1 empowers the Chief Revenue “Authority 


i 
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to make a reference fo the High: Court either on its own motion’ Civita- 
(that is, when it has “seizin of the proceeding "ünder section 23) or |. igao.' 
M ed 
on referencé from any ‘Revenue Officer sübordinaté to it (tbat is,’ Biregdra Kishore 
while the proceeding is still béfore the ‘Collector ` or the  Cominisson- " v. 
retary:of State 


er) Section s: further provides that the Chief Revenue' “Authority! for India in Council. - 
shall make stich reference on the application of the* ádkeiioe, únless” Mook ETSI 4. C. F. 
it-is.satisfled.that the application is frivolous-or that ‘@ reference-is ` — 
unnecessary. Section 52 finally lays idown™ that: no’ suit shall be^ 
brought in amy civil ‘Court: to set: aside or "friodify any assessment 
made under.the Act. It is clear. from’ the’ provisions analysed ‘that 
the jurisdiction of the’ civil ' Court. is’. ‘taken away, as the “aagessee ' 
would ‘hav: been ‘entitled,'but’ fot ‘section a; to institute a Buit in 
the civil Court to contest the validity of-the’assessment made by tha" 
Collector; In lieü'of such retiédf, the: 'sSessee is permitted to’ take 
up the mattef successively ‘to ‘the Comrüissioner and the Board’ of 
Revenus. ` The Chief "Reveáüe" Authority is thus ‘constituted - ‘the! 
tribunal which finally feplacés the'civil ‘Court, “stibjéct ' to the reset- - 
vation that theré 'may be a réfererice ‘to'thée High: Court t on ‘questions 
of interpretation'of the provisions ‘of the Act “or of the rules made’ 
theréünder. “When such a' referénce has“ ‘beén made, the opinion 
pronounced -by- the- High Couitt caünot- be “ignored, because it is” 
made-obligatory on the Revenue’ Authority 'concerriad "t decide the 
Case conformably to the judginent’ ofthe High’ Court.” “What then i ig 
the natüre of: the: ‘jurisdiction’ “which thé’ High Court” exercises on 
suchiteference'? “Ù ndéithe” Letters Patéfit; the civil jarisdictión et 
thé High Couit is classified as-origina (ordinasy ‘aid extidordiiiary), ` 
and ‘appellate (from the’ Original Side’ Ot from ‘the' Courts in the Pro- 
vihces.):’' TheLetters Patent’ itiakes- no mention’ of I eévision: (as dii:' ‘ 
tinguished from supérintendence) ` tof the: procéédings ef^ ‘subordinate’ 
Coutts or df references front them. TRS "does not’ justify the’ infer" 
ence ‘that’ the’ Court hasio’ -power to: ‘ revise! “prockédings' o or to liear" 
references, 5 It--was' pointed’ ‘out by ‘Sir? ‘Richard - Tõu; jon J in 
Girdharee. ‘Stagh s ve ^ Hsdoy ‘Narain y (bát t the powét Cof" révision’ 
is in essence an: ‘aspect of appellate” “jurisdiction. Thé substance of 
thé matter is; as explained: in “Secretary af State’ Jor India v. Bas 
Indià Steam Navigation Co. (4), that -the e error of ‘thé’ inferior Court’: 
is “rectified by a/supefior ttibünal "this ‘characteriati¢ i is ‘common to 
both the” proceedings - technically- called! "Appeal: "and révision. ` On, 
the other-hand, à reference i is made“by‘a subordinate f toa “superior ' 
tribunal’ with a view ‘to Obtain its’ opinion, upon * Gotióvefled" ques? 
(1) 1634) | ar w. R. as. ed SE), d 5 
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tion of law and. thereby. avoid possible’ error,. An-appellate Court: 
thus exists for the. correction of an error.of a subordinate Court’ by a 
way of appeal or revision, as also for the’ avoidance of error by a. 
subordinate Court by pronouncing an opinion upon the question of . 


.law referred in advance., The essence of the matter thus is that - 


when a Court hears a reference, it really performs the functions of . 
a Court. of appeal quite as much as it undoubtedly does when it: 
hears an application for revision. The index of the relation of supe- 
rior and inferior tribunal is furnished by the fact that tke judgment 
pronounced on the reference by the High Court is, binding. upon the 
referring authority.. There is thus no escape from the conclusion , 
that the High Court exercises, not an original but an appellate juris- 
diction when it entertains” reference under section 51 of the Indian . 
Income Tax Act, r918. In this connection, we must not overlook 
section 1o6(a) c of the Government of India Act, r9rs, which provi- , 
des that the High Court has not and may not exercise any original 
jurisdiction i in any matter concerning the revenue or concerning any - 
act ordered or done in the collection thereof, according to the usage 
and practice of the country, or.the law for the time being in force ; . 
this substantially reproduces the provision in section 8 of 21 Geo. . 
HI C. 7o which debarred the Supreme Court from exercising juris- 
diction in any matter concerning the revenue. Now, the Chief 
Revenue Authority under the Indian Income Tax Act, 1918, exer- 
cises jurisdiction over the entire Presidency as well in the Town of 
Calcutta as ‘beyond the limits of the. Presidency Town. A distinc- | 
tion may thus legitimately, be drawn between a reference made in. 
connection with an. assessment on a person who resides in the 
town of Caleutta {that i is, within the limits of the ordinary original . 
civil jurisdiction of this Court) and a reference, made in connection 
with an assessment on a person who resides beyond the limits of the 
ordinary original “civil jurisdiction of the Court. In the former class . 
of cases, the procedure should be assimilated with that applicable . 
to. appeals from the original side ; in the latter class of cases, the 
procedure should be that applicable to appeals from the Courts in. 
the provinces under clause 16 of the Letters Patent. This distinc- 
tion, as is well- known, has a historical origin and cannot be ignored. _ 
It was faintly contended, however, by Mr. Das, as a last resort, that 
the jurisdiction which the High Court exercises under section 51 of 
the Indian Income Tax Act is neither original nor appellate, buta, 
new kind of jurisdiction not contemplated by the Letters Patent. It - 
is sufficient to say that this argument, though | not lacking the merit 
of novelty, could not be of any practical assistance. to enn Das ; for 


^ 
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while an attorney can appear only on the original side, a vakil is 
excluded only from the original side. Consequently, ifthe juris- 
diction were neither original nor appellate, an attorney would not 
be, but a vakil would be competent to appear. In the present case. 
the assessment under section 18 was -made by the Collector of Tip- 
perah and the order under section 22 (which ultimately came under 
examination by the Board of Revenue) was made by the Commis- 
sioner of the , Caittagong Division. -Consequently, the procedure 


which governs appeals from the ' ‘Courts in the Provinces, within the, 


meaning of clause 16 of the Letters Patent, is applicable to the refer- 
ence made by the Chief Revenue Authority under section 51, and 
on such reference vakils but not attorneys are entitled to appear. 
This view is not opposed to the procedure followed in the case of 
Killing Valley Tea Co. v. Secretary of State for India (x); there no 


such question was raised, possibly for the reason that as the Com-. 


pany, though owning property situated at Naogaon in Assam, had 
its registered office at 1, Clive Street, Calcutta, and might, conse- 
quently, be deemed under section 2 (5) to have its principal place 
of business within the towa of Calcutta ; the assessment was in fact, 


made by the Collector of Income Tax, Calcutfa.- Our conclusion ' 


is also not affected by the decision in „Re Barristers and Vakils (2) 
that vakils had no right of audiénea in the High Court in case 


sent up for trial under Act XIV of 1908. No reasons] were recorded ' 
in that case ; but it was plain that the jurisdiction” to be excrcised : 
by the Court was original criminal jurisdiction. Ner is any assist- ` 


ance to be derived from the decision in Budu Lall v. Chotu Gope 
(3) where the Court was equally divided in opinion’ upon the ques- 
tion, whether vakils were entitled to be heard in a proceeding under 


section 195 of the Criminal Procedure Code instittited in a Presi-' 


dency Small Cause Court ‘and’ brought up before the High Court 
in the exercise of its revisional jurisdiction or of its power of super- 
intendence. Nor is any light thrown on the point before us by the 
practice in connection with references under section 57 of the Indian 
Stamp Act, 1899 : such references, so far as we have been able to 


discover, have hitherto been made mostly in’ connection: with’ 


matters arisen -within the limits of the ordinary original civil 
jurisdiction of this Court, and, in such cases claim to a right of 
audience would riot ordinarily be put forward by vakils: but in 


one instance at least, Reference under Stamp Act, (4) where the 


` (1920) 32 C. L. ]. 421. (a) (1909) 15 C. w. N. 605. 
(3) (1917) 25 C. E. J. 4015; 21 C. W. N. 654. ` 
(4) (1903) I. L. R, 30 Calc. 565. 


443 


Civir; 


— 


1920. 
we 
Birendra Kishore: 


9. 
Secretary of Slate . 
for India in Council. 


Mookerjee, A. C, F< 


Secret&ry.of "State © 
or! India in "Coindil.- 


Méoberjre, A, CH S 
— — 


THE CALCUTTA. LAW JOURNAL [Von XXX. 


question arose in relation to a Steamship Company-from the mofas- * ` 
sil, counsel appeared with a vakil atthe hearing, € © © ~- .-- 
~ -Oh the other hand, vakils have: always appeared’ in‘ references" 

from - subordinate Courts for disciplinary action against pleaders `’ 
and muktears under the Legal Practioners Act, 1879, a8 also in ^ 
proceedings Ínstituted in this Court for disciplinary action against 
BEES Eel - 

- We have néxt to. consider "the: „questions referred" by the Board ` 
of Revenue to this Court for decision : pe 

ac j- Is selami- or premium agricultural i income within the mean- 
ing óf section a t) of the: Indian’ Income: Tax Aen 1918; ‘when ~ 
chai eb Ludus e eme 2 cw 5 

` (a) for the' settlement of waste lands: or abandoned holdings. ? 

~ by for recognition’ of a transfer of a holding ‘from: one. `tefiänt - 
to- afother ? - : E ág 


(2. Are illegal abwabs, "such as uttdrayan agricultural income | 
within the meaning of that section? f 


* ection 4 peida that a agricultural income" shall ‘not be char- , 
geable.to income tax. Section 2 (1) (a) lays down that “ agricul: . 


tural income?.means any } rent-or revenue derived from land which , 
revenue or. age to a, local rate. assessed and collected by- officers, 
of Government.: as, such. - The assessee contends that the incomes. 
mentioned i in.the two questions a are exempt. from assessment as they, 
constitute agricultural i income within the meaning of the definition . 
just. giyen. .We are of opinion.that this contention is: well-founded > 
in respect of selasw paid | for the settlement of waste lands or. aban- . 
doned. holdings, but cannot be supported in, respect of selami. paid 
for Tecognition of a transfer of a holding from. one tenant to another, _ 
When, Bi new tenancy is created i in respect of unoccupied waste lands . 
or lands which had, been abandoned by previous tenants, the pre~- - 
mium represents . essentially : the capitalised | value of a portion of the 
rent. ; We are not unmindful that in.the case ọf.Dinonath dMookerjes < 


duu -* VIT 


v.  Dehnath Mullick (1) it was ruled that money payable by a lesse ., 


‘in, consideration of a lease granted, whether ‘called nusser. or. 


selami, cannot, ,be looked .upon as rent,but is simply a debt. due : 
upon a | contract and i is recoverable by:a suit in a Small Cause .Court - 
on. the money bond. executed i in that behalf. by the tenant in favour, 
of his landlord. Iri is not necessary, to hold that Such. selani i is rent 
within the méaning of the ‘definition .givenin the Bengal, Tenancy 


(1) (1870) 13 W. B. 397. Wee als Vee T co fuse an Car 
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Act.or the Transfer of Property Act. - The expression. used in the, 
Indian Income Tax Act is.“ rent or revenue,” and this.is obviously. 
wider than reñt as'defined in the Bengal Tenancy .Act or the 
Transfer of Property act. The term." revenue”. is defined. in the. - 
Oxford Dictionary as follows : “ The return,: yield,.or profit of any: 
lands, property, or other important -source ,of income j- that which 
comes in to one as a return from property or. possessions, specially 
of an extensive kind.; income from any source, ..but specially.of an 
extensive kind ; ; income from any source, but specially. when large 
and not directly earned." There can .belittle doubt that when a 
lease is granted, the amount fixed for periodical payment is: not 
independent of the amount paid in a lump Sum as. premium. .The 
capitalised value of the sum periodically „payable. taken along with 
the premium constitute in the aggregate:the consideration for the 
grant ; so that the larger the one element, the smaller the other. 
From this point of view, we must hold that the premium . paid for 
the settlement of waste lands or abandoned: holdings. may. reason: 
ably be regarded as “ rent or revenue” derived: from . land, within 
the. meaning | ofthat, expression as used in the. definition of. agri- 
cultural income” in section 2 (1) (a). 


_ But.these considerations do not apply.to the selami. or pre- 
mium paid for recognition of a transfer of: a holding from one 
tenant to another. When the transfer is recognised, the, original 
tenancy continues and there is no new demise. . The,sum paid as 
selami or premium in such circumstances is “obviously not rept in 
any “sense of the term ; nor can it be “deemed the "returii, ‘yield, or 
profit of any land. The money is paid’ by the "ijnifetee t to tha 
landlord to purchase peace, so that he may not Conteit-the validity 
of the transfer. We cannot hold that money so levied by.the land- 
lord.can be.comprised within the scope of the definition of agricul- 
JU incor 

Finally, the contention that ilegal pred peux as poem 
constitute agricultural income, is manifestly untenable. The 
item w//arayam is a voluntary payment, made by tenants, at one 
pice per rupee of their rents, for expenses of the Bastu Puja on the 
Uttarayan Sankranti day (the last day of the Bengali month Pous) 
and for distribution of sweets and oranges to all servants of the 
estate, Government officers and local residents. The item conse- 
quently is an illegal exaction and cannot, on the widest interpreta» 
tion which may be placed on the phrase "rent or revenue", be 
possibly included therein ; nor can it be said to be derived, that is, 
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drawn, ot obtained from the land. We do not feel pressed by the - 
contention that if the income from Uttarayan be treated as nsseBs-. 
able, there would be an indirect recognition of it by Government ; 
for, all that we have to consider is, whether it is exempted from 
assessment, because, if not exempted, it must be taxed as included. 
in the all comprehensive expression in section 3 (1), namely,’ 
* income from whatever source it is derived.” Reference may in 
this connection be made to the decision in Pazzrídge v. Mannan: 
daine (1). In that case, it was ruled that persons receiving profits: 
from betting systematically carried on by them throughout the year 
as book-makers on race courses, were chargeable with income tax 
on such profits, even though bets were considered null and void- 
and not recoverable in law. . Denman J. said that even an illegal: 
vocation would be taxable on its income, as “ifa man were to 
make a systematic business of receiving stolen goods, -and to do 
nothing else and were thereby to makea profit of say 420,00 
a year, the income tax Commissioners would be quite right in 
assessing him if it were in fact his vocation.”. We hold accordingly 
that income derived from illegal iss such as Unas is not 
exempt from assessment. © Do 

The result is that Q. (1) (a) is answered in the ug) Q. 
(x) (b) and Q. 2 in the negative. U 

There will be no order for costs under section sr (4) ai-the 
Reference has been decided in part in favour of the assessee, 

Let a copy of this judgment be forwarded to the Board of 
Revenue under section 51 (3). 

Fletcher, J.—1 agree. 

Walmsley, J.—I agree. 
A, T. M. Reference answered, 

(1) (1886) 56 L. J. Q. B. 2st; 18 Q. B. D. 276; 56 L. T. 206 535 W. R. 
276 5 2 Tax. Cas. 179. . 
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"PRESENT! Viscount Cave, Lord Moulton, Sir John Edge 
and Mr. Ameer Ali, 


SYEDA AMATUL FATEMA BIBI 
123 PL DNA 009 os. c. . 
; DEWAN ABDUL ALIM SAHEB AND ANOTHER. 
:[On rile FROM THE HIGH . Court OF JUDICATURE AT FORT 


! < lo t WaLa IN BENGAL] | 


Wal Validity of wakf f equity of redemption—Wakf of undivided share in 
ie chaos lady—concurrent findings of fact. 


~ Where i in ‘a case two purdanashin ladies made a À wake of property to which 


they had succeeded to give effect to the wishes of the late owner who int nded to” 
make-a wakf of same but died before he could carry out his ^ intention, & part of 
which property was subject to a charge, and a part undivided : 


: Held, -wakt of the equity of redemption was valid. * 


Appeal from a judgment and decree of the. High Court of Cal- 


cutta (Chitty and Tennon, JJ.) dated the asth June, 1912, affirm- 


ing a judgment and decree of the Subordinate Judge Mymen- 


singh dated the gist March, 1908. _ 


This appeal raised an important question “of law, viz, whether 
a wakf of an equity of redemption is valid, and is the first decision | 
of the Privy Council on the point. 


' The material facts were shortly as follows : ¿ The late owner of 
the property, a part of which was subject to a charge, who was 
childless, intended to a make a wakf of the property, but died before 


the wakínama could be executed. His mother and widow who. 


succeeded to the property made a wakf of the property for charit- 
able and religious purposes. The material part of the judgment of 
the Subordinate Judge on the question of the validity of wakf of 
mortgaged property was as follows: 


“Ihave next to see ifthere were debts due by EEEN 


Bibi, the waqif The debts mentioned in the deed of wagf 
are of the time.of Dewan Mahomed Afsar from whom the wagi 
inherited some of the properties covered by the waqf and some of 
them are mortgaged debts. The debts mentioned in the deed of 
waqf are not challenged by the plaintiff in her plaint. The debt 
of Izzatanessa Bibi's time amounted to 1,000 rupees, including that 


of Rahimannessa. This debt was incurred in connection with the. 


bringing about of the waqf and it is the only:debt no-tnuémerated 
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in the wagfnama. - The; existence of the debts cannot invalidate 
the wagf. Nothing was further from the mind ‘of the waqif than 
a desire to’défriiud creditors and the éxisténce of the debts is fiot a 
bar under the law to the making of à waqf. The properties sub- 
ject to mortgage could be lawfully dedicated as a Wagf, as it is not 
necessary that there should be entire freedom from the rights of 
third parties, (Vide, Baillie’s Digest 1865, page 555; Khajak 
Hossein v. Basra Bigum (1), and Husra' Begum v; Khajah Hossein(a) 
There.are also provisions in the- waqt for:the payment of the other 
debts. Whether those provisions invalidate the Waqf or. not will 
be seen presently. So far as the question under consideration is 
cóncernéd, my finding i is that the existence. of the debts does not 
stand i in the way of making a wad. seseeseceseseeenese cteceareanensesonaaes 
epnen nnnennnen nennen enun s Paragraphs ro and. 12 are very important, | 
They e empower the mutawalli to, sell or grant a permanent lease of! 
a sufficient portion of the wagf-property on receipt of a large bonus. 
for the satisfaction of the principal amounts of the debts. It is 
contended that this stipulation invalidates the wagf. , The authority 
quoted i in “support of the contention i is “Bailli’s Digest (1865) pages 
555, 556, where the law on the point is laid down in the following. 
words i—' It is further a condition that there be no stipulation in 
the waqf for a sale of the property and expenditura of the price on 
the appropriator’s: necessities, and if there beso, the waql is ‘not 
valid.” It! is’ further contended: that’ this virtually puts on” the` 
appropriation which to be valid must be at ‘once complete “and” 
should not ba made to,depend on any contingency (S.C. Sarkar's 
Máhomédan Law, ‘page 118 and’ Baillie’s Digest, page 555:) >It is" 
alto contended that as the waqfnama does not define.the propere » 


ties! tobe sold:for the- debts' the waqf is void in-respectof.all the! 


properties covered by it. It should be observed in this corinéction.: 
that-what were-meéant to be dedicated.were certain properties bur 
dened with certain.debts. Those debts were; therefore,’ not the. 
appropriator’s necessities. The directions for the discharge of the: 
debts ‘were directions not for the benefit of the .waqif ‘but. for the 
waqfestate. i'Itshould also be observed that in paragraph 177 
there is a'stipulation for payant of’ the ‘principal amounts of the ^ 
debts'out of the surplus of the. amounts set apart.for expenditure `. 
oh-objeéts:of charity. This is quite. lawful: (Baillie, page 566, : 
and:Ameét Ali's:.Mahomedan Law, Students’ Edition; page rao.) : 
The'appropriator dedicated-properties burdened with'certain debts, 
Her:anxiety.to have.the debts cleared’ is qüite'natural. Directions ~ 
10) (869) 13W R. 34457 cl 7. (2) 0869) 12 W. IR. 3987, 5 l 


* 
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zare given for the payment of interest in paragraph 12 and also for 
.the.payment of the principal in paragraph 17 out of. the profits of 
the properties.and for the sale of a portion of the properties, if nece- 
sary: "lf paragraphs ro and r2 which give the power to-sell a part 
of the property be réad with paragraph 17 which speaks of dis- 
charge of the debt out of available surplus it will be clear that it 
was not the intention of the wade that there should be.a sale or the 
grant.of.a lesse in any case." 

The High Court's. judgment relating to this poti Was as fol- 
lows :—" There it was said that, because debts were to be paid 
the Waqf was void. , Tae dəbts, however, as the Subordinate Judge 
bas pointed out, were not debts of the Waqif but. debts for which 
her share of her son's property was liable,several of them secured 
by mortgages of this very property. It was quite in order that 
sone arrangement should be made for the discharge of those debts, 
if possible, out of the i income, and, if not, then by sale of some of 
the immovable properties comprised in the deed. The balance 
would thus be left une ncumbered for the religious and charitable 
purposes indicated in the deed.” 

^ De Gruyther, K.C. (and H. R, Abdul Majid) for the Appel- 
lants: The argument related to the facts. 

Majid followed: Being undivided property it "e not be 
dedicated. If the rich and the poor are alike to benefit then the 
persons must be definite. (Fatwa Alamgiri p. 377.) The power of 
‘the mutawalli to mortgage or sell would make the wakf bad. “If the 
property is mortgaged the property is not in the mortgagor accord- 
ing to Mahomedan Law. The-waqf not being able- to-transfer the 
ae cannot make a wakf, es 


. (Ameer Ali: There have been decisions that a wakf of equity 
of redemption is valid.) 


Not of this Board. Baillie pp. 562, 565 and 573 referred 
to 


“Dunne, K. C. (and J. K. 5) for the Respondents were not 
called upon. ER 


Viscount Cave :—Their Lordships do not think it necessary 
to.trouble counsel for the respondents in this case. 


This is an appeal against the judgment of- the High Court of 
Bengal affirming a judgment ofthe Second Subordinate Judge of 
Mymensingh dismissing the plaintif’s suit. The plaintiff claimed 
as heiress of Izzatanessa Bibi and sought to set aside a wagfnama 
executed by her, being a dedication to charitable and religious pur- 
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poses of certain property, partly derived by Izzatanessa Bibi from 
her late son and partly being property of her own. The grounds 
on which the plaintif sought to set aside the deed were: first, 
fraud and undue influence on the part of the defendants, who are 
respondents ; secondly, that the dedicator did not understand the 
document ; and, thirdly, that the document was bad according to 
Mohamedan law. . 

The issues of fraud and undue influence and failure fo under- 
stand the documents were issues of fact, and the Subordinate 


. Judge, placing the burden of proof on’ the right shoülders, deter- 


mined those issues in favour of the defendants. His decision was. 
affirmed by the High Court, full and sufficient reasons being given. 
There were therefore concwrrent findings in favour of the- respon- 
dents on the issues of fact, and itis impossible for the appellants 
to displace those findings, 

With regard to the suggestion that the document was bad 
according to Mohamedan law, it is sufficient to say that it has 
not been made out to their Lordships’ satisfaction that there is 
any legal objection to the document. There was a substantial 
dedication of property to charitable and religious purposes, and n no 
legal objection to the dedication has been established. 

Their Lordships will therefore humbly advise His Majesty that 
this appeal should be dismissed, and that the appellants, the 
legal representatives of the plaintiff, should pay the costs of the 
appeal. 

Truefitt & Frands : ? Solicitors for the Appellants. 

W. W. Box * Co: Solicitors for the Respondents, 

Appeal dismissed, 
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“CRIMINAL REVISION. | 


EN Sir Asutosh Mookerjee, ` Knight; Acting < Chief Justice and- 


"S 


` 


Dp. WE Ernest Edward- Fletcher; Knight; Judges 520007 
` T SATISH CHANDRA MITRA | |, 
" s SNP WAco o cuc REIS Ey 
© >. THE KING-EMPEROR* - us tte 


Criminal ` Procedura Code ‘(Act V of 1898) Ses. 263, 353-7 Foidence phen. 


netd woi de recorded —Koidené recorded, if can be destroyed. . 


"Section 263 of the Criminal Procedure Code, must ‘be read along. ‘with i 


section 355. 
no appeal ne the Magistrate | ‘need not recórd' ‘any evidence. ` 


The primary rule is that a “Magistrate "shall maks a mémorandum o the sub- ` 


stance of'the evidence-as ‘the examination óf the witness proceeds, ' He ‘can'db 
away with it only when he can make up: his mind at -the initial stage that In‘ any 
event the sentence to be passed;by him will notbe:appealable. —. ov. 


Once the evidence is recorded it forms a part'of the record and there is,no’prot 
vision of the Criminal Procedure, Code which authorises ‘a eee to SA 
any part of the record. | 2 DE 


"Application for revision under section 435: of Mie Criminal: Pro- 


cedure: Code, .. 


Application for setting aside the ‘conviction: of ánd the sentence 
on the petitioner ‘under section 504 I. P. C; mE 


4 


The matérial facts appear 'from the judgment. 
f ` Babus.. Manmatha Nath Motorja and Baskin Chandra 
Mooker jee for . the Petitioner. _ zn 
-. Babu Jitendra Nath Das Gupta for.the Crown, £g 
~- Babus Atulya Charan Bose, Saroda- Charan Maiti and dura 
. Chandra Mookerjee for the Complainant: Opposite Bey: 

‘The judgments of the Court were as follows : p 

“Mookerjee, A.C. J. —This i isa Rule calling upon the District 
Magistrate of Birbhoom to show cause why. the conviction of and 
the sentence on the petitioner ‘under section 504 of the Indian 
Penal Code should not be set aside. ‘The petitioner has been 
senténced by a Magistrate of the first class to pay a fine of Rs. 5o. 

it has been brought to our notice that the Magistrate recorded 


# Criminal Revision . No. 702 of 1920 against an order passed in ‘appeal by 
the District” Magistrate of Birbhum, dated the 6th July 1920 confirming “that 
of the Deputy Magistrate of Suri, dated the a8th May, 1926, -- -- ar) 
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the evidence, but that record has been destroyed. In justification 
of the course thus adopted by the Magistrate, referénce has been 
made to section 263 of the. Criminal Procedure Code, whiich. lays 
down that “in cases where no appeal lies, the Magistrate or Bench 
of Magistrates need not record the evidence of the witnesses or 
frame a formal charge." This provision must be read with section 
355 which provides that “ in summons-cases tried before a Magis- 
trate other than a Presidency Magistrate, and in cases of the 
offences mentioned in sub-section (t) of section 260, clauses (b) 
to (m), both inclusive, when tried by a Magistrate of the, first. or 
second class, and in all proceedings under section -514 (if notin 
the course of a.trial), the Magistrate shall make a memorandum of. 


the substance of the ewdence of each witness as the examination 


of the witness proceeds.” Consequently, the primary rule is that 
embodied in section 355, namely that the Magistrate shall make a. 
memorandum of the substance of the evidence of ‘each witness as 
the examination of the witness proceeds ; section 263 lays down 
by way of exception that in cases where no appeal lies, the Magis: 
trate need not record the evidence. It may be difficult for a Magis- 
rate to determine at the initial stage whether he will or will not 
pass an appealable sentence. In such a case the course he has to 
adopt is to make a memorandum of the substance of the evidence 
of each witness as the examination of the witness. proceeds, If on 
the other hand, even at the initial stage, he can make up his mind 
that in any event the sentence, to be passed by him will not be 
appealable, he need not record the evidence. But ifhe does asa 
matter of fact record the evidence, that is, if he does not exercise 
the option vested in bim under section 263, the record of the 
evidence becomes part of the record of the case : and, we cannot 
trace any provision in the Criminal Procedure Code which author- 
ises a Magistrate-to destroy any part of, that, record: /agadis-- 
Prasad v. Emperor (1). In the casé before us, the evidence . was 
recorded and was subsequently destroyed. The result is that we.are 
not in @ position to form an opinion on the propriety ‘of the con- 
viction, as we should have been able to o do if we had the complete 
record before us. 

. The result is that the Rule is made absolute and the conviction 
and sentence setiaside, The fine, if paid, will be refunded. i 

Fletcher, J.—I agree, D ET A 
ROM. C rd (00. Rule made absolute.. ` 

(1) (1920) 21 Cr. L- jd 229. ^ 
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APPEAL FROM ORIGINAL CIVIL: 
: Before Sir Asutosh Moóherjee, Knight, Acting Chief Justice, and l 
ROTO _ Sir Ernest Edward Fletcher, Knight, Judge. . 
— "SANTONA ROY ! crew. 
E F p. " 1920. 
need 
THE ADVOCATE-GENERAL ' OF BENGAL.” February, 9, 10, 11, 
Trust pa ctus PE gifi— Condition precedent TN TRE 
: cy-pres doctrine—Doctrine if applicable to deeds—Rule ta ngalit, perpetnities— 
"m Costs Ld Advocate-General. 


To determine the true construction of a deed of sttloment, egard must be had 
to the object and whole scope of the instrument, judged, If necessary, by reference 
~ bo the surrounding circumstances: 4. G. v. Earl of Powis (1). - 


Where a charitable gift is made upon a condition ee the gift fails if 
.the condition is not satisfied. 


"Where the settlor intended that his debts should be discharged out of the 
intome, and after they had been liquidated in that manner, the ‘charitable trust 
would come into operation, the expenditure in that behalf to be incurred from 
the income of the estate, the trust being further subject to two conditions, namely, 
first, that the charities were to be carried on within the zemindaries of the settlor, 
and, secondly, that the charities were to be selected by the trustees and approved 
by the settlor himself and the events which happened, rendered impossible the 
fulfilment of each and every one of these conditions, the reiindaries having all 
been Sold by the trustees with the concurrence of the s:ttlor and the debts not being 
‘discharged out of “the rents, issues, -profits and income" of the zemindaries as 
intendéd by the settlor z i " * 

: Held, that the charities were inoperative. 


The Advocate-Genera], as well as the trustees, who were refleved of thelr duties 
with tHe.consent of the beneficiaries, are necessary parties to an appeal preferred 
by the beneficiaries regarding the question as to-validity of charitable trust. 

r The doctrine of cy-pres is not only applied to protect charitable trusts at their 
birth but also to save them from an.untimely end. 


The doctrine of cy-£res is applied only in wills and not in deeds i Brudenell v. 
-Eimes (4) and other cases referred toe- 


- To attract the application of the cypres doctrine, an absolute declaration of 
‘intention to give to charity must be established. 


> Regulation, in the case of a charity, is one thing, foundation is another 1 
Yates v. University College (3).. 


#Appeal from Original Decree No. 45 of rgrg, against the decree of Mr. 
Justice Rankin, dated the 28th January, gg. 

(1) (1853) Kay 186 (207) (2) (1801) 1 East 442 (451). 

(3) (1873) L. R. 8 Ch. App. 454 (469). 
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Where: the. trist in favour of'charity does" not; vest immediately: but is subject 
toa condition, namely, liquidetion of the debts from the income, the gift, though 
charitable; would:be affected by the-rule against remoteness 1 Chamberlayne Ve 
Brockett (1) and other cases referred, to., 

Where the Advocate-General was made a defendant in a public capacity, as 
the guardian of a charitable fund, and he had the judgment of the primary- 
Court which asserted that it was à charity : ^ 

Held, that the Advocate-General was bound to support the judgment of the 
trial Court which pronounced. this to-be a charity and.his.costs were to.be paid out 
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of the estate : Hunter v. Attorney General (2). e. 


Appeal by the Plaintiff. 
The material facts appear from the judgment of 


. Bankin, J ¿— This, originating summons. has been taken out 
for, the, determination, of, . questions, arising under. a deed of trust 
dated 14th March 1913. The. settlor, Suprosonna. Roy was.at the 
date of-the deed.embarassed . both. by debt and. litigation. He and 
his brother Upendranarain Roy were jointly entitled. to- a larga 
number of: zemindaries and.estates scattered .somewhat widely over 
the, different districts .of Bengal. Disputes. had arisen between the 

brothers, recourse had- been. had to the, Courts for.a partition, 
arbitrators had been agreed on to divide the property and had-done 
so, but their decision hadin no way impaired the vigour of the 
dispute. A second suit between the brothers had been commenced: 
in, 1912 and the. deed of 1913 now before me is framed on the basia 
that the settlor was either entitled to „an undivided half share in all 
the properties set forth in schedule, A orto the sole ownership of, 
those portions set forth in schedule B. I collect that the, settlor's 
view was that he was solely entitled to the properties in: schedule 
B. There was rfo.consoling.element of uncertainty, as regards the 
other side of the settlor's balance sheet. Principal and--interest-on- 
mortgages amounted to-Rs, 2,37,789 ordinary debts of some-25,000! 
were known in detail, there was a certainty rather -than:a: possibility 
of more. '' The affairs of' his. estate are. im a. stale of: Beeb mite: 
management," j à : 

Moved by the necessities of this position to: convey -to:trusteés: 
whatever zemindaries.or-other property should-türn. out:to.' repre- 
sent his share, subject to the encumbrancés and'to'the paynient’of' 
his debts, he settles: his’ property, in the: way which F have») now "to 
Consider. ` : : 

"The first three clauses give fo the trustees-the: largest powers: of 
finacan, leasing, rent collecting; expenditure. on i upee’ ‘and! 

(1) (1875) L. R.8 Ch. App: 206. ` E p -u 

9) (1899) App. Cas. 309 (325). 


~ 


t3 
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clause 5 confers ‘the -largest. powers. of- litigation.’ The. gift'of 
Rs. 10,000 mentioned in clause -6 has'I. am- told been paid :.noths 
ing can. arise upon this.at present;- “Leaving: aside clause 4-fór the 
moment; clauses 7; 8 and gare the Clauses important. Now Clause 
7:is drawn; upon the basis. that:the- trustees would. commence. and? 
continue.to’manage the settlor's properties, and-it: directs how.the 
rents, issues, profits and'income.are:to;be applied. First‘of course. 
the cost of: litigation, ‘then’ management ` expėnses : including each; 
trustée's remuneration of -100.a.‘month: then-the keeping dowm 
of interest on mortgagés. or:other loans, and ‘then: a- maintenance: 
allowance to himself and: to his: wife.. `` These: elementary? 
necessities: provided: for “the balance: if any’ of suck. rents; 
profits and:income” is to-be-applied’in liquidation: of’ debts.known: 
and debts to be -discovered: “And after thé liquidation and: 
payment, of: the: said ‘debts to: expend: the sum. of Rg» sdoiper 
month, for- such, medical and- educational charities within: the 
zemindaries of the. settlor as shall with the ‘approval: of the-settlor: 
appear just ' to the. trustees"; 

. The provision raises thefirst question. which. I have to: decida: 
Jt isthe. first provision in: this deed- which: contemplates: the’ day: 
whencall-debt shalt have been cleared. off, and it: contemplates: 
that this shall have been done out-of- “ the rents, issues, profits’ 
and income of the property hereby conveyed" as is shown by the 
grant-of.the ultimate balance to the settlor which. follows close upon’ 
it, Clause 8 provides fora reconveyauce to: the. settlor absolutely 
of properties yielding.an- income as -therein „mentioned: when: alli 
debts have been disposed of and clause 9 ón the'same' basis: deals: 
with: the disposition intended after . the testator’g death i '"and: 
after-the payment and liquidation. of the. testatór's debts" orafter 
the death of the-settlor, whichever event-happensclast; to: grant, 
transfer-and convey: the rest and-residue:.of the: properties hereby 
conveyed to Sreemutty- Santona Roy. absolutely, subject "neverthe- 
less to the-paymient of Rs.-500 for the charities. hereinbefore‘ men 
tioned and : also: subject -to-the transfer to : the motte and: his: ‘heirs: 
contemplated-in clause 8 hereof.” © - 

Now; what-happened'under-the.déed was-thaé 'in.rgrs by-a- deed 
to which the settlor and-his. wife- (the present-paintiffs)-were patti&g; 
the- trustees sold the whole. of. the- settled“ properties:. to's Upendra? 
narain-Roj, the settlor’s brother and“ coparcener for’aiconsideration: 
ofa lacs. The settlor on: the- roth “August :1918 died+intëstatè: 
leaving lig widow one son and'two -daugliters. I^ “am informed; and: 
Jor the moment shall assume, thatthe-settlors debts existing -atitlie 
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-date of the settlement have been discharged either under the condi- 
tions of the sale to his brother or otherwise. Jn any case it is clear 
that the debts or a large proportion of them have been discharged 
out of capital, and I understand that the gross value of the settled 
funds,.as they exist to-day, is about 234 lacs and no more,. The 


question :which now arises for decision in the events that have 


happened is whether the gift of 500 a month for medical and educa- 
tional charities is valid and operative. It was contended for the 
widow who has taken out the summons and who finds that this gift 
is likely to exhaitst the estate and to leave little or nothing to come 
to her by way of residue, .that the gift cannot take effect because 
the very basis of the intention, the presupposition on which it rested 
and the condition which gave it. all its meaning, was that settlor 
month by month, being the zemindar, would expend for the bene- 


"fit of districts paying revenue to him a sum demanded by the moral 


obligations of the position so existing. It is further said that 


"whether settlor was alive or dead the gift was-postponed to the 


liquidation of the debts out of income: that this was reasonable 
enough upon that footing in either case -but that if this event never 
took place, the gift cannot take effect ; not merely because it can- 
not be brought into force before its time, but because to apply it to 
the altered circumstances would pervert the irtention of the settlor 
and bring about a sacrifice of the widow’s interest which never 
meant The objections to the gift were put more technically. in 
various: ways ; that it was not legally a charitable gift at all, and 
therefore failed ; that jf charitable, the.specific purpose could not 
be carried out as intended and there was no general or over-riding 
-charitable intentjon that it was void for remoteness ; that the gift 
in any case was only upon a condition as to payment of debts out 
.of income, which condition has never been fulfilled. 

Now I think that a gift “for such medical and Hia 
.charities within the zemindaries of the settlor as shall with the 
approval of the settlor appear just to the trustees” is-clear and good 
as a charitable trust. ‘The purposes are charitable within the intent 
of the statute of Elizabeth and they are wholly unmixed with any 
purposes that-would come outside that category. The fact of the 
limit as to locality is no objection here, for it casts no shade what- 


` ever on the public nature of the purpose. That the selection of 


the special objects of the settlor’s bounty is left to the discretion of. 
the trustees, is a very usual and necessary feature, it is in no way 
an objection in law in such a case as this where the re is no choice 
between cbaritable'and other objects and where the choice -is 
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limited both by reference to locality and to the class of charities: 

intended :. Houston v. Burns (x). If this be right, then the. 
old and well settled rule applies that even if the trustees cannot. 
select nor.the settlor approve, this mere break down of machinery 
will not avoid the gift, 

It is objected that the gift is void for remoteness, the time at 
which the debts should be paid being wholly uncertain. Mr. Pugh 
contended that, the settlor being a, Hindu, this question must be 
considered apart from the Transfer of Property Act of which the 
second chapter is by Sec. 2 (d) made inapplicable, and that section’ 
17 of the Act does not stand in his way. I was not referred to any 
authority as to the Hindu Law on such a point, but I am satisfied 
that Hindu Law, though its rules as to pérpetuities may be less 
well settled than those of thelaw of England, relaxes them with 
equal confidence in the case of charities, As _ Chamberlayne 
v. Brockett (2) was cited to me for the plaintiff, I desire 
to say on the language of clause g of this deed that the plain- 
tif’s own interest vests only on the date at which the interest. 
of the charity, at latest vests. In my opinion, however, both 
interests are within the principle of Bacon v. Proctor (3) 
and should be treated as vesting ‘immediately subject to 
the payment of the debts, the enjoyment and not the vesting is 
postponed. Indeed I think that the Privy Councilin the well 
known Zagore Case (4) applied this principle in a Hindu 
case, I see nothingto oblige me to apply to a gift, which is 
at any rate in substance like the gifts in these 2 cases, a stricter 
measure than was there applied. There is no question here of 
creating an estate unknown to Hindu law and «rusts have been 
held valid by that law because.necessary in the case of charities $ 
‘Tagore Case (4). (Supra at.p. 71-2). As regards the Hindu 
principle that the donee must be in existence at the date of the gift, 
that I-do not see why this gift offends against the principle ; but in 
any case itis just the sort- of principle from which charities are 
exempt. ‘Trustees may or may not be present. The public is al- 
ways ready for the benefit and the poor are always with you. There 
is-yet one more point before the main one. Itis that the charity: 
if good must be thrown upon the original. properties in the hands 
of.the purchasers and not upon the proceeds of their sale, If 
there be any such recourse contrary to the intention of the sale, 
this can only be upon the footing that the sale was a breach of trust. 


(1) (1918) A. C. 337^ ^. (2) (1872) L. R. 8 Ch. 206. > ` D^ 
(3) (1822) Turn. R. at. (4) (1872) L» R. I. A. Sup. Vol. dns is 
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In that case it is the rule'of ‘equity that this matter rests in: the 'elec- " 
tion of ‘tHe beneficiary : ` A. G. v, HOHER of Newcastle y 
m Lord Langdale-at 315). 


“These objections ‘being put aside, T: come to the substantial conis 
tention on behalf of the family, is this gift inoperative by reason of. 
the fact that the zemindaries have been sold or because the debts. 
Have béeri paid out of the capital? It is certainly most necessary 
to see that persons minded to make gifts to charity should í not be 
penalised by having their declared or implied inteñtions strained, 
wrested or abused. But thè quéstion is of their intention, The 


. founder of a perpetual charity can never hope to foresee much of 


the ultimate consequences of his act, He is always at the mercy of 
the course of events and he must be deemed to have takén his own 
theasures for controlling his own bounty. When the question is 
pressed upon mé in this case:—Did the settlor ever intend to deprive’ 
His fanily or himself except at a date when he had ‘got back. his 
zemindary unencumbered? I must goto the deed to see how far ` 
the question was present to the settlor's mind and how he dealt 
with it, or failed to deal with it’ Now the settlor has declared his 
ihtention in-his ‘own way..." with à view to’ make arrangement... 
ifor the payment of charities gue have heretofore been Observed 
ad paid‘ by him and his father. ’ 


Beyond this recital I have two further facts. I have clause 4 

"This certainly contemplates a sale not of part only but of the 
whole cof the properties conveyed though it may well be that to 
exercise this power to the full without due occasion would amount 
to a breach of trust, particularly if it entailed consequences as to “the 
rights of beneficiaries inter se. d ~ 


-In the second place I haye an express provision in Glause 8 that . 
“in case any of the properties. hereby conveyed are sold in liquida- 
tion of debts and thereby the income of the properties hereby-con- 
veyed i is reduced", then the properties to be get aside for the settlor, 
are to be proportionately less. 


-: Now these provisions'show beyond:the reach of cavil that the 
vettlor knew .that his. primary scheme set forth in clause 7. was a 
reckoning ` without the host, that it was entirely a question of good. 
fdrtuné whether and how far his. debts would not have.to be paid 
gut of the corpus.of the settled property. He made one provision: 
to meet that case; a provision solely in the interest of the residue and: 
applicable without limit upon. fe simple pepe of, proporaog: . 

(1) (1843) 5 Beàv. 307, «5 - "E 


Meh, ERM) _ hak cope. 


However tr true it beo of clause 4 that the, assumption | obtains through- 
out of a Dermnt of debts, out ofi income this cannot ‘be’ imported 
across clause 8 into clause 9. Had one. ejngle gemindaty been 
-Tetained. though. mortgaged | to. the dis ; the present ; argument against 
iu gharity would have ; been impossible. _ There js no, reduction | in 
the. charitable, trust as ‘the zemindary estates get smaller. AmI: 

m old that there must È b: E different result when the last Parcel , is 
18914, no, doubt ir in, law as, in other matters the. Jigiiting , qaae d. seryes 
a separate enquiry. Qn ic bis. question, of construction, .hpweyen 
cannot without. .paradox hold as Suggested. , There are, Tam told, 

Tacs or thereabouts 1 now fepresenting tl the estate. , The 6th, Para. 
Jof the plaint s shows. | that w when _on the 1st April 191: 5,the plaintiff; and 
ithe settlor Joined i in; the sale | to the settloxe brother, | they really 
exchanged property encumbered with mortgages. for a. mortgage o on 
„the whole family property with certain cash and credit compensa- 
„tions. It would be Strange indeed if such a transaction, entered 
into with, the deed,of trust before, them, could bring.the charity to 
,,Dought, .Whereas the sale of ineteen-twentieths « of the property 
under, pressure of creditors would _bavg left it standing. And even 
-df it were quit. clear that." “ zemindaries “of, the settlor” must mean 
those only, which might remain . to him from | time to time, graye 
-.questions, of, fact mould 1 haye i to be,decided . before the z plaintiff ar and 
the trustees could be,held at liberty to y defeat a another. ‘Beneficiary by 
the e exercise.of such, a power ofi gale “as there i is ‘here, and that [without 
even coming | to the Court. Injthat case I should n make no, order o on 


A 


n pen constituted s ‘suit, d think, however. that « medical and 
educational . Gharities within the zemindaries, o of the settlor” points 
; $0 the.old : charities, of his, father's time, “charities which he would 
not willingly see abandoned, which are not; farther defined only 
-because the partition, was still in some, dispute and because a, right 
of selection was being reserved. How in the course .of years his 
. interest in them might suffer.change,.was, a matter, he deliberately 
faced and then left to,solve itself, doubtless hoping for the best. 
; Its quite true .thata gift to charity like any ,other gift may 
ET upon sendition, (Cherry v. ‘Mold, (2); ‘butte, Court, m must þe Able 
_ will not avoid the iced in pic to, give prndence to ‘the ‘dead 
,by finding 9, condition between-the lines, such as makes the .discre: 
tion incident to a power of sale, a discretion to revoke the .charit- 
able trust. : 
> (R85) My, & Cri 22 (1519) 
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. For these reasons, and not without considerable hesitation; 1 
think that the cbarity i is valid and operative. 
Now there remain on the summons one or two points that may 


be disposed of more shortly ; the first question is the question with 


“regard to the rights of the son ; it is raised in the fourth paragraph 
of the summons. Indeed the only point there really is whether 
the settlor having taken part in the conversion of his property 
into money has abrogated the right which he reserved to himself 
by clause 8, I can see no reason for so holding ; “I” think that the 


7 son is entitled to the property, whatever it be, under clause 8 
` which the father was entitled to. I propose to make it clear 


that in my opinion the proportionate reduction does require to 
- have effect given to it‘ind in the order that I propose to make I 
shall lay that down. 

The next question is with regard to the daughter. I propose'to 
make no declaration with regard to the daughter ; what I shall do is 
simply this, to take measures that this modest jum of Rs.10,000 shall 
"be set aside until further order without prejudice to the claim of the 
daughter to any further sum, and also without deciding that the 
gum itself is not more than may be required. I shall content my- 
self for the present merely with having that sum preserved so that 
dt may be applied when the occasion arises. In this case the trus- 
` tees are not insisting or attempting to insist upon continuing in 
their trust, and in order that the sum of Rs. 200 a month may be 
saved for the benefit of the family I am minded to give effect to the 


. request of the plaintiff that the trustees should be- relieved of their 


duties, and that some' economical administration may be adopted 


, now that the «und entirely consists of monetary investments, - 


The other points raised by the summons do not, I think, arise ; 
and I propose to make an order in the following manner. 
“On details of this order I shall be pea? to hear any represen- 


tation by counsel. eed 


The order will make it clear first of all that the Adres Gene: 
ral has been-added as a party to the summons, 
Also that the summons was adjourned into Court for the pur- 
' pose of the rules as to costs and otherwise in the Rules of the 
. High Court. Having done that I propose to declare : : 
` gx. That the trust in favour of the medical and educational 
^ chatities mentioned in Cls. 7 and 9 of the deed- of trust is valid and 
` operative. ; Tee Y 
And I propose to order~= LE 
a. That the Advocate-General be-at liberty to elect within two 
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months from the passing of the trustee’s accounts hereinafter men- cmi. 
tioned as to whether the said charitable trust is to be satisfied out of 1920. 
the money in the bands of the trustees in due course of adminis- Pent 
tration or whether he will proceed to enforce the same. against the MS o 

v 


purchaser, . General of Bengal. 
3; That it be referred to the Master to prepare a scheme with R ankin, s. i 
power to hold all necessary enquiries, = 
~ Upon the question of the daughter I propose, 
4. That & sum of Rs. 10,000 be set aside until further order to 
answer the marriage expenses of the defendant Sucharitra Roy in 
case the same may be ordered by this Court without prejudice to 
any claim by her to any further sum for such expenses as a Hindu 
daughter, and so that the income from the*said Rs. 10,000 shall 
pending further orders, be deemed to be part of the general income 
of the trust estate. l 


As regards the son I propose to declare— 


5. That the defendant, Sucharitra Roy is- entitled under Cl. 8 
of the said deed of trust to have set aside from him absolutely such 
a sum as will yield an income bearing the same proportion to an 
income of:Rs. 1,000 per month as the total monthly income from 
the funds now in the hands of the trustees bears to the monthly 
income of the settlor’s property at the date of the said deed.of 
trust. . . 


There will be a further order— 

That it be referred to the Assistant Refereg to take the neces- 
ary accounts and enquiries for the determination of the said propor- 
tion, and of the sum so required to be set aside. — , 

"E That the defendant trustees do forthwith pass their accounts 
before the Assistant Referee. 

8. That it be referred to the Assistant Referee to make an 
enquiry as to any and what debts are outstanding and payable out of 
the trust estate, and as to whether the ‘legacy of Rs, 10,000 men- 
tioned in clause 6 of the deed of trust has been satisfied. g 

And then there comes the further provisions as regards a recei- 
ver of the trust estate. I may say here I have considered very care- 
fully whether in circumstances out of a desire to keep down costs I 
should make the plaintiff herself receiver of the trust estate. I am of- 
the opinion that the proper person to be receiver would be a subs- 
tantial family friend, but I am not prepared in this case to make the 
plaintiff herself receiver because I think the result would be either ] 
that the questions of. keeping accounts and so on would be beyond 
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‘control Toy els that sé would have t igo to "uihécessaty éxpehib. 
Y think “tie projet P coutte" hers- is ft thé "plaiüüir to süggesf thé 
p i at dedi ati Be fainily friétid: to'whom thedtty’ of acting ds 
"Receiver withOut remuneration may be éntrüstéd', 
Order. 

gs ! That üieTeceiver Ug "üpponited'of the trust ei eitafé nd! that 
the defendant trustees deliver oyei 18^ sich" receiver thé Whale "ot 
the trust estate, keepin their Bühds'à su amd 48° dover 
thelr” doled à Yemunbration’ die fö’ them’ updh Gh’ ündëértakitg to 
Feika ahy e eng dit italy” applar “ót ‘taxation, - Keférehdb* ‘to 
Caagibets hs "t6 thé person to be dppoih ted: 

"7 (dé. That out of thy intone Gf té sáid" trust éstdte' id Heli 
diy be Pit liberty to’ Hay to tHe" plaintif for her own’ a 
“Gna the Haintbndidd and edutatod of ‘the’ intane™ defi dit “ink 
sum of Rs. 5oo per month until the rst May 1919 ot fai 
order. 

t." I want to:keep- control as to the; time within, which these 
accounts,are put-through; and I am therefore limiting the present 

-provision-to three months. No argument has been adduced before 
_me‘on;the question of Rs, 500 but it seems E: modest sum in-the 
EECUIOBIAD CHE Sid regards, the costs; giving. costs out of the estate 


Poe E E Br eh 


asa matter of iht, have their costs as between aliis and client 
out of the estate, and the plaintiff's own costs there can be | no objec- 


if Gss 


lT-8.0 LM 
tion £0. 5 giving out of the estate, I think myself, though 1 I ama little 
doubtful] about it; that the coats of the son must Come out of the 


estate too. Pera " 
, As regards the Kavocaie-Goneral’ ^ position T desire to have a 
certain amount Of assistance on that. g j i 


o, Thère will be, liberty to all parties: jio apply as ag they’ may 
clude es tbe way I propose to dispose of this 


matter, auk Ana fou 
si Sie Br rl diio Sie will bs no “question of EUR ot 


G oua w 


‘trust or uoo ami, neglect. and default. 


ow B Md OL Sad TG. L2 Sn 

PEL. outi Tt at is quite clear. It t may be in this’ cage ‘Chas 
in addition to the o > ordinary expenditures there ‘ought to be some. 

thing i in the 1 nature > of an estate à account showing what “estate” they 


be us 


réceived and... M 
[Sir B. c Mine a am suggesting that the matter nay. Bot 


?RO bt GE GLE sooo 
e be so. familiar ‘to ‘the office when ‘it goes there, they may not know 

3 12 D Y 3.2 bf acti pee Ren eid X 
the distinction between an account in & ‘uit and ‘tha in an oria 


ing sümmons, . 


od : “BiGu“couRt - 


The Coss: Y piae it'clear tliat fie" ateotiats’ ydu ire béling! 

E £o Ble ‘tinder {his sumnions are the’ ordinat trustee's’ dbcóttitté 

iha cabe Where there hag bee up to the "Dfesent'&ó dilegatiór'évén 

a wiiül'défaült, It will’ be fot dhe '"trustées ‘to prosent wide they” 
consi dét to be'a proper Bccoüt, ' 

Sir B. C. Miiter’—As' regards’ cósti your P Lataships did‘net 
‘say as to whether these costs areis of a Hedtilig, ' 

-` The Court.—Yes. There is oie ‘other ntatter, Haasa cusidian- 
ad-litem been appointed both for th8^ itífait''süti and ‘daughter? 

Mr. H. D. Bose.—Xes; for boi! '-- -i j i 

Against'this decree; the plaintilf ippealed? = <. -7 

Messrs. Piigh and B-E: Ghose fot the Appellate: : s 

"My: Remfry fot the Advocate: Gerér&E of Beriab. 

Mr. H. D. Bose for the goardisin! qd t Titel of the. infane! rés- 
bondei Dor A - ; 

3 ' 3 Ware 
3 The judoqents of the Court were as follows : 

.. -Mookerjee,-A: C. J.—This: appeal is- "dirécteds ipitie 
ciee in 'a-suit.on' an’ .Grigináting Summóns-which-was- taker! cut for 
the determination of’ questions'arising ' uhdér& deed: of -settlements 
On.the 14th March, 1913, the-deed:wag executed- by. one: Suprosati- 
na Ray who, along with his brother. Upendranarayan Ray; jointly 
held and possessed extensive estates in different districts of: Bengal.: 
Disputes had arisen between the two brothers and a suit for parti- 
tion of the. joint properties had resulted in a decree. on-the: and 
-February, „1911. Suprasanna, however, failed:to obtain possession 
of the properties awarded to him, and instituted a second . suit-for. 
"recovery of his allotment,or for. a fresh. partition of.fhe entire estate. 
The result was that Suprasanna became heavily indebted; and:the 
affairs.of his estate Were ima state of great mismanagement... In. 
. these circumstances, he executed the trust. deed: under consideration, 
with.a view to pay off-his debts, and to make.. arrangements: for the 
proper management of his. properties, ‘for, the support and mainten- 
ance of himself and his family, aud .for the payment of charities 
which. had been, "observed and. ‘paid by him. and his. father. "Two 

x trustees, who were to receive a ‘Yemuneration : of Rs. 100 a month. 
each, were appointed, and fhe estate allotted t to him i in “the first parti- 
tion suit or what might be allotted on the second partition, was vest- 

. ed dn ‘them. “The trustees "were empowered amongst other ihinga 

- to -take possession, to "recover all dues, and, from time to time, ‘if 

„iid when they thought fit; “to borrow moréy atid to dell, exchifge, 
surrender: give up, "oe, "earger ‘pidge? or dlipose: oit ihe pict 
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perties " conveyed to them or any of them orany portion thereof. 
"These ate inaccurately described as "trusts", but are really 
« powers ” conferred on the trustees to enable thon to carry out tha 

trusts effectively. In the seventh clause, the trusts which were to 
be performed " out of the rents, issues, profits and income of the 
properties " were enumerated in the following order: _ 

(1) To pay.the litigation expenses ; 

(2). To pay the management charges ; 

(3) To pay the interest on secured debts ; 

(4) To pay the interest on unsecured debts ; 

(5) To pay Rs. 200 a month to the settlor for personal expenses 
and Rs. 350 a month to his wife for household expenses-—these 
sums to be raised to Rs.* ago and Rs. 500 respectively, after half 
the debts had been discharged ; > 

(6) To apply the balance, if any, to the liquidation . of debts 
specified in one of the schedules or proved to the satisfaction of the 
trustees ; 

(7) (a) To expend, after the liquidation of all the debts, “ the. 
sum of Rs. soo per month for such medical -and educational chari- 
ties within the z:mindari of the settlor as shall, with the approval 
of the settlor, appear just to the trustees”: 


- (5) -To pay Rs. 500 per month to the wife of the settlor for 
household expenses ; and 

(c) to pay the balance to the settlor. : 

'The seventh clause further contained a provision that, on the 
death of-the wife of th® settlor during his lifetime, the amount made 
payable to her would become payable to the settlor himself until ha 
remarried. when it would become payable to the newly married wife. 

The eighth clause laid down that, after the liquidation of the 
debts, properties yielding an income of Rs. 1,000 a month would be 
transferred to the settlor absolutely, subject to the condition that if: 
any of the properties were sold, the income of the. pope to ne 
so conveyed would be reduced proportionately. 

The ninth paragraph próvided that, after liquidation of debts, 
Or, after thé death ofthe settlor, whichever event might happen 
last, the trustees would transfer the residue of the properties to the 
wife absolutely, “subject nevertheless to the payment of Rs. 500 per 
month for the charities hereinbefore mentioned and also subject to 
the transfer to the settlor and his heirs contemplated in clause 8.” ` 


` Onthe rst April, 1915, the trustees, by a deed to which the 
settlor and his wife were parties, sold the whole of the settled pro- 
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 perties to his brother, and co-parcéner for a consideration of five and 


a balf ‘lacs of rupees. The debts were discharged and the net 
value‘of the balance left was about two and a half lacs of rupees. 
The- settlor died on the roth August, 1918, leaving his widow, 


` one son and two daughters. On the 25th November, 1918, the 


widow instituted the present .proc eedings against the trustees; with . 


` a view to obtain the directions of the Court upon six matters, The 


` two trustees as also the children (who were infants) and the Advocate- 


General of Bengal were joined as parties defendants. The chief 


' question in controversy was, whether the: provision for payment ‘of 


"Rs. 500 a month to charities was opérative, and the Advocate- 


General was made a party with a-view to'enable him to support the 


f ‘validity of the charity. -Mr. Justice Rankin has pronounced in 


favour of the charity, though “ not without -corisiderable-hesitation." 


' The plaintiff-has appealed to this Court, and the only- person joined 
as respondent is the- Advocate General, ‘inasmuch as the only 


question raised by her in thé appeal relates to the validity of the 


` charitable trust. The trustees have not been joined as respondents, 


apparently for the reason that, with their concurrence and” at-the 


` request-of the plaintiff, they have been relieved of their duties. The 


children also were not joined as parties to the appeal, but, at the 
hearing, counsel appeared for their guardian-ad-litem . and support- 


` ed the attack on the charitable trust made by their mother. In our 


opinion, the trustees as also the infants. should have been joined as 


~ parties to the appeal ; but in the view we take, it is possible for us 
' to decide the question in issue, Hoes the trantas are not represen. 


TES 


ted before us. 
To determine the true construction- of the deed of. settlement, it 


* is‘useful to remember that ' regard must be had to the:object and 


"whole: scope of the instrument,- judged, if necessary, by reference to 


the surrounding circumstances. As was remarked by Page Wood, 


` V.C. in-A.-G. v. Earl of Powis (1), in construing a deed, the Court 


has a right to look to all-the circumstances: which.:the donor: had 
before him at the time, such circumstances to be proved not by ex- 


s trinsic évidence but by evidence afforded by the instrument. itself. 


Again, as Lord Chelmsford, L. C. ‘observed-in Monygenny v. Mony- 
penny (a), referring. to. Sheppard's Touchstone, in the construction 


~ of all parts of all kinds of deeds, amongst the rules.to be.univeréally 


observed is one “ that the construction . be made. upon the entire 
deed and that one part of it doth help to apone another, and that 


_@) (1853) Kay 186 (207) op ote, AEE 
(2) (1859) 3 DcG. & J. 572 (587). = 
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Gh igyery word, if it_may „be, may take, effect and none be, rejected.” 
SRO» „Lord: Watson indicated the same view when he said that the deed 

Santora -must bo regadas a, whole in order to- ascertain the true meaning pf 
oe iT 00 its several clauses [per Lord Davey in N. E. Ry. v. Lord Hastings 

[oo xp You oi G)] I£ we bear these principles in mind, we cannot.hold in fayour 

hri idee . sf the alleged charitable, trust, merely upon the contents of the ninth 


-elause. which contemplates a, transfer of the residue, after the liqui- 
-sflation of the; debts, tothe wife ofthe settlor, subject to, the pay- 
zement of Rs. 500 per month for the charities. Indeed, the ..clause 
otefers to. the charities;as .“ hereinbefore, .mentioned."! Consequent- 

zly.we must refer back to.the seventh. clause, where provision is. ad 

«, mage.for the charitable trust in these terms ; - 

“After theJiquidatfon and payment of the said debts, tipi 
"Xhe;sumjofiRs..soo.per month for such medical and, educational 
..£harities;within the;zemindaries of the , settlor ‘as shall, with the ap- 
:aproval of the settlor, appear just to the trustees.” 

; MAihia.clause Jeaves no room for doubt that the settlor intended 

-:Ahatihis-debte should be discharged out of the income, and; after 
_ utheythad been liquidated in that manner, the charitable, trust wogld 
-come into,operation, the expenditure in that behalf to be incurred 
. *fram:the income of the estate. The trust was further subject: to two 
.-onditions, namely, first, that the charities, were :to be , carried out 
-within the, zemindaries of. the settlor, and, secondly, that the chari- 
-« ties: were.to:be selected by the trustees and approved. by the settlor 
« himself. . ‘The events shich.have happened have rendered impossi- 
-.ble4he fulfilment.of* each;and every one of ‘these conditions. - The 

zemindaries have all been sold by the trustees with the concurrence 
.. ofthe settlor ;* the .debts ,have not-,.been discharged-out.of ‘ the 
_ rents, . issues, profits and income " of the zemindaries jas intended 
~? by itheisettlor. : On; this account, the charities cannot be.carried out 
, -4Uvithin ‘the zemindaries of the settlor,” and_ possibly for; this very 
-- 3géason, the charities; were not selected by the trustees and approyed 
-Aibyithe settlor. ..Injhese circumstances, the; case, in our.opinion, 
-zsfalls:within the principle that where a charitable gift is made upon a 

"-:condition;precedént,.the. gift fails if the. condition i is not gatisfied--a 
principle vof «fundamental, importance - which. has :been "repeatedly 
>arecognised by .the:-Courts y Xe Limson: »(2); De T, T hemmirias.y Y. De 
Li Bonneval (3) 43G; Craven (4) 5. Cherry x. Mott (s) 3; Chamber. 

- 1) (1900): 'AppeCes..260 (267). 2 


o. May (1905) 24 Ls J: Ch, 565.4, 21 T. L. R. 623. 


(3) (1828) 5 Russel 388 (289). (4) à 856) 31 Beav. 892. 
(5) (1835) 1 Myl & Cr. 123 (132). PE 
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layne v. Brockett (i). A strenuous: endeavour; however, has been! 
made to validate the charity by -invoking the aid of the cy?rer. doc: 
trine; namely, that when a general intention of charity is. manifest, 
but the particular object.of the bounty.of the founder cannot be; 
carried otit literally, it must bà carried into effect as nearly:as possi- 
` ble, —a.doctrine which: has been not) only:applied to protect chari- 
table trists at their’ birth but, also.to:save them from an untimely 
"end. Reference hasbeen made.in:this: connection to the.judgment: 


'of;Lord Elddn in Mills v. Farmer (2), where he followed his earlier 


Santona: 


v. 
The- Ad y 
General of Bengal. 


Mookerjes, 4. C. 3. 


decision in Moggridge v. Thackmell.(3), which had been . meanwhile ` 


approved iby the House of Lords (4). In that. case. Lord. Eldon 
formulated).tliree principles, namely, jf7s#,:that the Court. has not 
the power:toimake a. will for the testator, “but only: to carry: into 
execution that which he: has made himself [cf.. Hunter v..4. G. (5)]; 
secondly; to give effect: to a bequest: in favour:of charity, the Court 
will, ifjno executor has'beeri-appointed or-if the executor named has 
died in the-lifetime of:the testator, supply the place of an executor 
and carry.into: effect that which, in the.case of individuals, must 
have failed altogetlien[cf. Mayor of Lyons v. 4. G. Bengal, (6)] and, 
thirdly,‘in all cases in which the testator has expressed.an intention 
to give to charitable purposes, £f. that intintion is declared absolutely, 
and nothing is.left uncertain buf the. mode in which it is to be car- 
ried-into effect, the intention will- be. carried. into execution by the 
Court. which will then supply the mode which alone: was left defici- 
ent. The true position, then, is, that to attract the application of 
the cyfres doctrine, an absolute . declaration of intention to give to 
charity: must be established. The case before us fails to satisfy this 
essential test ; we.do not find, within the. four corners of the deed 


taken in its.entirety, what is called "a.general charitable intent over- ` 


lying the particular charitable bequest " or “ an over-riding, charita-- 
ble intention" [Zn re Whites: Trusts (7) ; Biscoe v. Jackson} (8)] the 
settlor -has not manifested a.desire to:. dovote fs any event a fund-to 
charity, so as to-entitle the-Court to hold that though his charitable 
- intention cannot be literally carried out, it will be carried into effect 
as nearly.as.possible. 'Here, we bave,. in: substance, a case not of 
brcakdown' of the machinery required to carry. outa validly ‘created 
charitable trust, but, rather; of initial failure of ‘the conditions: essen- 
tial to: bringthe. trust into existence, : This - distinction. i is well-illus 


(1) (1872) L. R. 8 Ch. App. 206. (a) (3815). 1 Mar. 55 Osh 
(3) (1792-1803) 1 Ves. 464 ; 7 Ves. 36. ' (4) (1807); 18, Ves. 4iGe 
(5) (1899) A; C; 309 (315). n (6 (1875)4 App. Cas. 91 (113). 


Gy yesa d it ae "(8) (1887) 35 Che,D. 460, 


Tho- Agnes 
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trated by the decision:of ihe House of. Lords in ‘Yates v. University’ : 
College (1), where there was ‘a “bequest, ‘torthe College to found a" 
Proféssorship-of Archaeology, with~ a statement of intention.on thé: 
part of the testator, which he-did not carry Out, to "make rules for: 
the regulation óf the -Professorsbip. “Lord ‘Selborde L., C., in the: 
Court of "Appeal, Yates v. University College (a), observed ‘that /— 
i regulation, i in the -case of a^ charity, i is one thing, foundation is: 

another,"'and held’ that the "words of ‘immediate "gift'could ' not. De: 


narrowed by declaration of intention ‘to do ` "somethihg in future)" . 


Lord Cairns L. C. "adopted the same view in the House'of Lords, 
and held that if-itcould be found in 'the “original bequest "that there 
was something which .requiréd to’be supplemented, 8o that one could 
not predicate oftit that i was a complete. bequest without the supplé= 
mént, and if that supplément had not been applied ‘or’ added, ‘the: 
bequest would baveremained incomplete and consequently’ inope- 
tative. [cf. Grimond v, “Grimond (3) {Houston v: Burns (4); We 
hold; ‘accordingly, that, in theevents which have happened in this’ 
case, the gift of "Rs. 5oo'a month for medical and'educatioral chari- 
ties has not taken effect, as the ‘conditions precedent lave not been 
satisfied and-have now become impossible. - This ‘coiiclusion ren“ 
ders unnecessary a detailed’. examination of the interesting question, 
whether or not the charitable gift, if otherwise valid, is'vitiated by 
the rule against-perpetuities ; we neéd only say that there” is consi« 
deiable force in the contention that'as ‘the trust in favour of the 
charity-did ‘not ‘vest immediately, but was subject to'a condition, 
namely, liquidation of«he "débts from ‘the income, which might not 
be fulfilled within the period prescribéd by the law, the gift, though 
chafitable, would be affected ‘by thé rule against remoteness ; 
Chamberlayne "v. Brockett G; ; Re “Whites: fn rusts 6); ; “Re 
Bowen (7). tow 

' We desiré ini, conclusion ` to. ‘refer to an aoon aspect of ‘the 
qusidol in controversy, which does not ‘appear to have “been 
noticéd up to this stage of’ thé ‘litigation. The ‘case*was argued 
in the Court" ‘below, ‘as ‘also: in ‘this Court’ on the’ assumption 
‘that ` the -doctrine ‘ of - £y pres -Was ^ applicable. "There “isj. how- 


“ever, weighty authority for the proposition ‘that the’ doctrine of 


ty pres- is applied ‘only in wills and "not in "deeds. ` “In Brudenelt 


"v, ‘Ehwes (8), Lord: "Kenyon C. qe who as Master -of ' tas 


(0) (1876) L. RGB 7 H. Le 438. i 

(2) (1873) L..R. 8 Ch. App. 454 G6 0 0. 

(3) (1905) App. Cas. 124. (4) (1918) App: Cas. 34d i 
(3) (1872) Ls R. 8 Ch; App., 206. (6) (1886) 33 Ch.D. 449, G53) 
(7) (1893) 2 Ch. "491, (8) (1801) 1 East. 44a (451). 
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Rolls, had carried the, doctrine of cyfres to its farthest limits in. 


Pitty. Jackson, (1), observed as follows : 

." The doctrine of. cypres goes, to the. utmost verge of the. lait; 
eyen in the, construction of wills ; and we must take care that it does 
notrun wild. Butithas never been applied to the construction of 
deeds, The cases cited were questions upon wills.” 

, In the.same case, when before Lord Eldon, Brudenell v. Elwes 
(2), the Lord Chancellor said :- 

“ This case ‘does not, come ‘near Pitt S Y. Jackson (1), and. the 


other. cases upon wills : first, as they are cases upon wills, not deeds, 
to which this doctrine has not been applied,: secondly, thosé cases | 
have at least gone, as Lord Kenyon.observes, to the utmost verge. 


of the law.” . 

The same view had been adopted by Lord Mansfield, by impli- 
cation at least, in the case of Adams v. Adams (3). There under a 
pówer'to appoint to childrem, the parent appointed by deed to the 
children for life, remainder to their sons in tail," remainders to their 
daughers i in tail; the' grand-children. were not objects of the power; 
but as the appointment was by deed, the dóctrine, of cypres was 


Hot discussed (3 Property Lawyer 249, ‘where opinions of Sir’ 


John Scott, Sir John Mitford and Sir Samuel Romilly on 
this case are set out). In a case before Sir Edward Sugden, 
when Lord Chancellor of Ireland, (Stackpoole v. Stackpoole (4), 
it was conceded that the doctrine of cypres could not be ap- 
plied to deeds, and in his Treatise on Powers (1861 p. 502) he adopt- 
ed the view that the doctrine of cygres is confined to wills, and does 
not extend to limitations by deed only, of either real-or personal 
estate. Lewis.in his Treatise on Perpetuity (1843, p 440). enuncia- 
tes the same principle and points out that Preston (Essay on Abs- 
tracts of Title, 1824, Vol. 2, 166, 167) seemed inclined to the : opini- 
oh that the doctrine of cj gres was admissible in the construction of 
limitations by way of trust, in deeds, although not of similar limita: 
tions: of legal estates ; but no authority was adduced for this opinion 
which was hesitatingly expressed and was not confirmed by that óf 
any other author. or by any decided case; Lewis observes that' the 
doctrine of cypres “is in fact an offshoot of that general aystem of 
indulgence and laxity of construction as respects wills, which has 
long obtained in our Courts both of law and equity, but which has 
not been suffered to have place, in regard to the interpretation of 
and giving effect to instruments infer vivos,” The preponderence of 
(1) (1786) 2 Brown C. C. 51. (2) (1802) 7 Ves. 382 (390.) 
(3) (1777) a Cowper 651. (4) (1843) 4 Dr. & Wa. 320 (348). 
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authority-is thus in favour-of the -view ‘that the doctrine-of zy pres is - 
applicable only in wills and notin: deeds. If-this distinction be-- 
tween the construction of deeds and of, wills is mantained,-there can 
be no doubt that the charitable gift in s paa instance must - 
fail, 

The result is that' this appeal is allowed and the decree of ho 
Court” below set aside ‘with - regard to the trust in favour of medica} - 
and educational charities, which will be declared invalid and’ inoper- 
ative in the events that have happened. "We further direct that all 
questions which involve a conflict of “interest ‘between the widow of 
the settlor and their children be left open, as there is no dispute’ 
anjongst them’ at the present moment. ` 


. The costs of all the parties, to this appeal including the costs sof 
the Advocate-General will be paid out.of the estate, If we apply 


to this case the language of Lord Halsbury, L. C. in Hunter v. At 


torney- -Genéral (M we may say that considering ‘the fact that the 
Advocate-General was made a defendant, in a public capacity, as f 
the guardian of a charitable fund, as this _ was supposed to be, and 
that he had the judgment of the primary Court which asserted that. 


- it was a charity, i it would have been contrary to his. duty as Ádvocate- 


General if he had. not, appeared i in Support of the judgment of the, 
trial Court which pronounced this to be a ‘charity. “In such circum- 
stances, he ought’ tò have his ‘costs paid out of the éstate. The 
costs of all the partied will be as between party and peng mielie 
ty to them to ‘apply, if Been 


. Fletcher, J —I agree. 


t 


-.. Messrs Jones f° Co. 3-cAtiomeys for the. Appellant. 
$ Mr. CH Kestépeti i—Attorney for the Respondent: ` l 


Mr. E. c Kay for. the - garian, ad litem of the infant Res- 
rondents, Ps , 
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.. . [0x APPEAL FROM HICH Court OF ALLAHABAD.] 


Wakf—Trustesnamak, when registration’ unnecessary — Punjab Court of Wards 
- Acl; af 1903 Secs. 11, 12, injunctions affect of, under Indian Registration Act 
- (HI of 1877) Sec. 69 Rule 174, and Sec. 87—Prétedure in registration.» > 
+ An injunction issued under sections 1 and 12 of. tlie Punjab Court of Wards! 
Act, 1903, is ineffectual if the person and the property are ‘outside the jurisdic. 
tion of the Court. 
“Rule 174-under section 69 of the Indian Registration Act, edu to addi. 
and does not invalidate the registration if it is done in good faith. 
If the trusteenamah does not purport to transfer the ownership of ‘the property, . 
registration Is unnecessary. 


Where in a case equity of redemption was dedicated asa wakf, keld; tho ME 
cation was valid. 


-` Appeal from a sodes: and decree of the” High Court ‘of Judi 
cature for the North-Western Provinces at Allahabad, dated the 3rd - 
April, 1916, affirming a judgment and decree of the Additional : 
Subordinate Judge of Meerut, datei the agrd Dtcember, 1913.- 

“ The material facts are fully stated in their Lordships’ judgment. 

- De Gruyther, K. C. (and Dude) for the Appellants : The wakf, 
- js bad according to Mahomedan Law; ` As the’ Sub-registrar was 

one of the trustees, his registering the deeds invalidates the registra- 
tion, See Rule 174 made under section 69 of the Indian Regié- ' 
tration Act ' : 


“Dunne, K. C. (and uos for the “Respondents : The rule. 
174 is a rule of procedure; Section 87 of -the Indian Registration 
Act, It is not alleged that the Sub-registrar acted in bad faith. 
Furthermore, the trusteenamah in this case did not purport to 
‘transfer the ownership of the property. It only provides for- the 
succession to the office of mutawalli. There .is no eante of 
possession. o 

_ De Gruyther in reply.. 
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The judgment of their Lordships’ was delivered by” ` 


Lord Buckmaster :—On the 25th August, 1908, Nawab Azmat 
Ali Khan executed a wakíriama, or deed’ of chatitable trust; dedi- 
cating specific property, of'the stated value of Rs. 20,000, for 
religious purposes. . The'said Nawab Azmat- Ali Khan resided at 
Karnal, in the Punjab; and. early. in August of 1908 the Deputy 
Commissioner of Karnal intimated that he thought it expedient 
to place the Nawab and his property under the Court of. Wards. 
The Nawab thereupon moved —it is alleged he waf taken by his - 
servants, but-this:is no longer material—to the District of Muzaffar- | 
nagar, beyond the jurisdiction of the Deputy Commissioner. of, 
Karnal. But the Deputy Commissioner proceeded to act.under 
the Court of. Wards Act, and in. purported’ pursuance of..tbe 
powers thereby. conferred..he issued an injunction. on.the goth 
August, 1903, restraining the Nawab or any authórised agent from.. 
execu:ing any deed of alienation until the further -order of the? 
Court. Notwithstanding this. direction the wakínama was, on the 
1st September, 1908, registered before the Sub-Registrar of Muzaf- . 
farnagar. On the gth- November, 1908, the said Nawab- executed 
a further document purporting to appoint trustees of the charity 
to which his property had been dedicated under the deed of the 
asth August. 

The Nawab died on the 26th December, 1908, and the appel-- 
lants, who were his step-brothers, claimed, in competition , with, the 
trustees for the charity, and his, widows, to inherit the estate and. 
applied for mutation *of names, which was ordered in their favour 
on the rth May, 1909, the Collector stating that the parties claim- 
ing under the déed of gift, and the widows, who claimed under a 
deed of sale, could sue in the civil Courts. 

“On the 8th July, 1912, the respondents, who were the trustees, 
accordingly instituted the proceedings out of which this appeal has . 
arisen, alleging that the deceased had duly dedicated his property 
to the charity and claiming that they were the parties named to 
execute the trust. : 

* This claim gave rise to a series of controversies with which it is 
unnecessary for their Lordships to deal, for, apart from three ques-- 
tions of law, the other disputes depended upon the determination ` 
of questions of fact which have been decided” adversely to the de-' 
fendants in both the ‘Courts. The Subordinate Judgé delivered 
judgment in favour of the plaintiffs (the respondents) and thé- 
learned Judges of the High Court affirmed his judgment." From- 
the judgment of the High Court this appeal has been brought, 


Von XXXÍL] “© — PhmY couscin ^ ^ 


"The three ¢ questions of l law which alone ı arise "for: présent deter- 
mination are these :— 


Was the action of the Deputy Commissioner of ‘Karnal, sufficient 
to prevent registration ? 


Was the Sub-Registrar disqualified from registering the deed by 
reason of his possessing an interest inthe property. ? and 


- Did the “trusteenamah” (the document of the oth November, 
1908) require segistration under the Registration -Act of 1877 ? ) 
-: ‘There are-several weighty- objections urged “against the appel- 
lants upon the first point. Furst, it is argued that the Deputy. 
Commissioner had. no power to issue any. injunction under sec-; 
tions rr and ra of the Punjab Court of Wards Act, 1903, and 
secondly,-that,-even if he had such power, it must, have been limited 
to persons and property within his jurisdiction, 1t ig unnecessary 
to decide the first .of these arguments, as their Lordships are, 
clearly of opinion that, even assuming his authority -would have. 
extended to making such an order had the property been within, 
his jurisdiction, the fact that at the time when the order was made, 
both the Nawab and the property were outside-.that- area deprived. 
the-order which che issued.of any authority. : ' : 


: The hext point depends' upon the ‘allegation that the Sub- 
Registrar was interested ‘in the próperty registered because he. 
was a trustee- of "Aligarh-College, which. was one of the^objects. 
entitléd to the benefit-of the trust. There i$ no-allegation made 


against the good faith of the Sub-Registrar. Jt is admutted-that., 


he acted faithfully and honestly in the discharge of-his ‘duties, but 
it is said that none the less,’ by virtue of rule 1740f tae rules made. 
under section 69 of tlie Indian Registration Act, -he was incompe-. 
tent to register the wakfnama, being in ' the words of the rule“ per-- 
sonally or otherwise connected with or- interested " i3 the document. 
Although-his interest was remote, their Lordships are prepared, fér- 
the purposes of this appeal, and without giving any definite decision: 
upon the meaning of the ‘rule, 'to accept the view tbat this interest 
did bring'bim within the-meaning of the-provision. -It would, how-: 
ever, be obvious that; if such a rule stood without any modification 
in the case of honest and independent action, the validity of registra-: 
tion might again and "again: be impugned, with unfortunate conse- 
quences. The framers of the- statute, ‘ under "which the rules were 
made, bave: however foreseen and prevented such an quorum: 
contingency, for by section 87 it is provided that: 

Nothing done in good faith purstant ‘ to this or’ avy Act” hereby: 
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repesled, by any registering officer, shall be deemed invalid merely” ” 
by reason of any defect in his appointment or pracedure.” 

It.is contended that the disability created by rule 174 cannot bec 
regarded as a mere question of procedure, but their Lordships do, 
not accept the view. The registration by the Sub-Registrar i is obvi- 
ously the essence ‘of the proceedings in effecting registration. 1t the 
Sub-Registrar were disqualified the’ Registrar ` would: ‘be ‘entitled ‘to 
act, and:the fact that thé Sub-Registrar, overlooking his own interest, 
or regarding: it as-an ‘interest. which: created no. disqealification; ia: 
perfect good faith effected-the registration himself, is, in their Lord- 
ships’ opinion, intended by-the: rules‘to be a step in-the procedure; _ 
for it is: under tha actual heading s Procedure- » that me rule i is 
found. XE PE 

The final question is oné that at'- fint eight appears to` es 
more difficulty. It is-argued that the “ trusteenamah "' must have‘ 
dealt with an interest in immovable property, for otherwise the-trus-! . 
tees could have no right to maintain the suit; and such-an argumént^? 
at:first sight makes a strong appeal to those who are’ accustomed to: 
&dministet-the English law with regard to trustees. It neéds, hów-- 
ever, but a slight examination to show that:the argument. depends! ` 
for its validity upon the assumption that the trustees of. tlie wakf- 
nawa in the present case stand in the same relation to the trust that 
trustees to whom, property had been validly- assigned would stand 


„ayer ; here, Such. is not the case. The wakfnama, itself. does not 


purport to assign property to tenate, The words of-the document” 
are these :— 

. " I was. the lawful owner of- P said ‘property. - I was: partly in, 
acina possession thereof, and partly in legal possession thereof, that, 
is, I. was in possession through my servants, ‘mustajars’ (farmers or, 
lessees), tenants and cultivators. I had power in every. way to trans-; 
fer the.same. By, virtue of the said power, . I divested myself of the, 
connection of ownership and proprietary possession thereof, ‘and 
placed it.into the proprietary possession of Him who is. the. real, 
owner, that is, God, the owner of the universe, and. changed my tem- 
porary possession known, as proprietary possession into that of : a,” 
"* mutwalli" (superintendent). With effect. from. this .day; . the said, 
property- no longer belongs to me ;; nor am I, any longer in proprie-. 
tary possession thereof. , It belongs to God; and is.a ‘.sadka’ (alms); 
for His creatures. I am in. possession. thereof. .as a= superintendent, - 
that i is, as a.trustte for those who, are according to the objects.of the; 
said * wakf ' entitled to be, in any, Ways, benefited. thereby. - The. 
said property. can, peither bs sold nor mortgaged, | nor- transferred i in 
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any-other way; - Neither I noranyone- o me can exercise any - RC 
proprietaty - power in respect thereof. It cannot be inherited by 1920. . 


anyone on my death, nor can anyone enter into possession thereof 
by right of inheritance from me. I have reserved for myself the 9. . 

Nawab-Mashtag. - 
right:of superintendence ¢ and protection. of the said property which ANC : 


— © 


I possess under the Mubammadan Law. ‘I shall remain tobe my- Lord Buckmaster. | 
self the ‘superintendent thereof during my ‘lifetime or 80 Jong asl | 2i. 
wish to be so, “After that one who shall be appointed by me, shall : 
be the superintgndent. I shall be at liberty to appoint, during my 
lifetime, anyone whom 1 like, as a superintendent jointly with me or 
in my place.. I am at liberty to remove him whenever I like and 
again appoint and remove him so long as he is not appointed a super- 
intendent under the last will: Such person shgll continue to remain 
the superintendent after my death, until he is-duly removed under 
the provisioris of the said will or according to the law for the time 
being in.force.. The said superintendent or I or any other person, 
acting as a superintendent of the ‘wakf’ property, shall have all 
such powers of managing and protecting the said property as are 
possessed by an owner of property or: were- possessed by me before 
the ‘ wakf,’ provided that the said. persons (superintendents) shall 
have no right to claim ownerships therein or do-anything which may 
be inconsistent with the obj pa of the ‘wakf,’ or to sel mortgage or 
transfer it in any other way.” à 
If analogies be sought between janis holding. similar interests 

` over here ‘atid the’ trustees who would take charge of the property 
under that deed, the trustees would be more closely allied to receiv- ' 
ers and managets appointed over property in this: country than to. 
trustees in whom the property is absolutely vested, A receiver and 
manager by virtue of his appointment has no estate in the property 
he is called upon to control; he possesses powers over it but not-an . 
interest in it, and the appointment of others in his place would:by . 
itself effect no transfer of ownership. The same thing is, in their: 
Lordships’ opinion, true of the trustees-under this-deed. -They are, 
as the deed itself states, superintendents of the property. The fur- 
ther use of the term “ trustee " is apto mislead until this distinc 
tion is borne in mind. They are trustees in the general sense that 
every man is a trustee to whom i is entrusted the, duty ` of managing | 
and ‘controlling property . ‘that belongs to anothér, but the deed by 
which-the Nawab appointed the trustees in this case did not.and 
did: not purport to, transfer to them the ownership of the property, 
and it ig therefore, in. their. Lordships’ opinion, outside the pons 
sions of the statute - and. ‘registration was unnecessary. - : . 
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For thesé reasons their Lordships“ are of opinion that thé Judg- ` 
ment of the High Court was right upon’ all points,- and they will 
humbly advise His Majesty that this is in should be dismissed ' ` 
with costs, 

Barrow, Rogers and Nevill — Solicitors for the Appellants, 

Douglas Grant:—Solicitor for the Respondents. , 


JOKR R Appeal dismissed, 
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Before Sir Lancelot Sanderson, Knight, Chief Justice and'Sir 
- Asutosh Mookerje,' Knight, Judge, 
BANWARI. KARMAKAR 
x ^ p : 
.GOSTO BEHARY KARMAKAR AND OTHERS.* 
Proof—Penal Coda (Act XLV of 1860), Sec. 430 —Mischief by injury to irriga- 
tion. " . 
In order to substantíate:an offence under section 430 of the Indian Penal Code, 


the prosecution must prove that there has been unlawful and intentional interfer- 
ence on the part of the afcused with the admitted or proved rights of the com- 


plainant. ' 
Application for Revision under section 435 of the Code of 
Criminal Procedure, by the Accused. : 
~ The matérial facts are stated in the judgment of Seiten 
C: J-- . . 
Babu“ Mohes Chandra Banerjee (for Babe ‘Pramatha wae 
Banerjee) for the Petitioner. 
Babus Santosh Kumar Bose and Bejoy Kumar Chatterjee for the ` 
Opposite Party. 
Mr. M. Ashraf Ali (Deputy Legal Remembrance) for -the . 
Crown. 
". Criminal Revision No. 750 of 1920, against an order of the District" Magia 


trate of Birbhum, dated the 21st June,- 1920, affirming that ‘of’ the Sub-Depnty 
Magistrate of Ramporchat, dated the 12th April, 1920. oc NiIt. we o3 


td 


Vor; XXXII.] ,HIGH COURT, 


- The-judgments of the Court were'asfollows: — - - 


` Sanderson, C. J. EE my, judgaent this Rule must be made 
absolute, The charge „against the accused was under section 430 
of the Indian Peral Code. To appreciate the meaning of that 
section it is necessary to refer to sections 425° and 23 of the same 
Code : and, when those sections are read, it is clear that in order 
to substantiate an offence under section 430, the prosecution must 
prove that there has been unlawful and intentional , interference 
on the part | of? the accused with the admitted or proved rights of 
the complainant, In this case the findiag of the District Magistrate 
is this : “ It is clear from the evidence that the tank formerly had a 
nala which has been closed by the appellant, The inference is 
that it was used for irrigation. That it was ‘so used regularly is not 
shown : the fact evidently is that the water was. taken only in year 
of draught like last year and the claim for regular use for irrigation 
in cold weather is possibly due to the pressed (present) profits to be 
obtained from agriculture, a state of affairs which has enabled the 
landlords to derive recently an income from the settlement of the 


-tank.” To my-mind, that is not a sufficient finding to establish be- 


yond all doubt the rights of the complainants to use water from the 
tank in the way that they allege. Apart from that, it has been stated 
in Court and not denied that the complainants and the accused are 
tenants under the same landlord. It appears that only compara- 
tively recently the accused has taken settlement of. the tank from 


‘which water flows into: the sa/a which is alleged to have been 
.stopped up.. Those facts to which I have reférred are sufficient to 


show that the prosecution did not prove sufficient to establish 
their-alleged right, It may be possible on- some occasion, if it is 
thought necessary for them to prove their case. But-at the present 
moment I am not satisfied that in these proceedings the complain- 
ants have discharged the onus which lay upon them under section 
430 of the Indian Penal Code. For these reasons, I think that 


the. Rule must be made absolute, The. fine, if paid, will be. 


refunded. 
Mookerjee, J.—I agree." 


AT. Me” 


Rule made absolute, - 
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APPELLATE CRIMINAL- 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir | 


. Asutosk Mookerjee, Knight, Judge. 
RAJA KHAN, AND ANOTHER 


6o ei 
KING-EMPEROR.*: 
` Abelmeni—Offence not substantiated. ° 
i An offence of abetment falls” through, if the principal offence is not sub- ` 
stantiated. is a, 


Appeal by the Accused. 

The material facts ‘appear from the judgment of Sanderson, C. J., 

-Babu Sachindra Prosad Gan S Moulwi A. K. Faslul did 
for the Appellants. 

Mr. M. Ashraf Ali Dai Legal nsu for the Crown. 

. The judgments of the Court were as follows : 


Sanderson, C. J.—This is an appeal by Raja Khan aud Cherak 
Ali Akon. The gist of the case was that one Torap Ali was guilty 


:of cheating by personating one Sabdar Faraj and using his name 


onasurety.bond. The charge against Torap Ali was that he was 


-the principal in the case and the charge against Raja Khan and 
“Cherak Ali Akon, the two appellants, was that they abetted by being 
.present at the personation which is alleged to have been committed 
-by Torap Ali. T$rap Ali.has been acquitted by the jury; and, 


therefore it must be taken that the case against. him could not be 
substantiated”. The léarned Judge did not tell the jury that the 


first thing that must be decided was whether the alleged offence had 
-been committed by Torap Ali, and he omitted to tell them that un- 


less they found that Torap Ali was guilty of the offence Raja Khan 


and Cherak Ali Akon could_not be found guilty of abetting that 


offence. . Having regard to the omission to which I have referred 
in the Judge's summing up, I think the conviction of these two men 
must be set aside, Consequently this Appeal must,be allowed and 
the conviction of and the sentence passed on these two appellants 


` must be set aside, If either of them is in jail he must be released : 


if on bail, his bond must be discharged. 
Mookerjee, J.—I agree. 
A T. M. 
* Criminal Appeal No. 577 of 1920, against the decision of A. T. Gupta Esq., 
Sessions Judge of Khulna, dated the 6th August, 1920, 3 


Appeal atlowed. 


oh 
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(A Ags PRIVY COUNCIL. 
> PRESENT : Lord Buckmaster, Lord Dunedin and Sir John Edge. 
“TILARDHARI LAL AND ANOTHER 


v. 
LE , EHEDAN LAL AND OTHERS, 


~ [On APPEAL FROM THE HIGH Court OF JUDIZATURE AT Fore 
WiLLiAM IN Bencar]. f : 


[D 


‘Notice. — Registration whetker molice— Effect. of non-registration—Transfer of 
. Property Act (IV of 1882) Ss 3, 59 and 85—Indian Registration Act IM of 
4877) Ss. 17, 49, and 50. | : l1 
The question whether registration i is or is not notice in. iteelf, depends upon the 

‘facts and circumstances of ¢ach case, upon the degree of care and caution which 

an ordiaarily prudent man would. necessarily take for the protection of his own ine 


. terest by search into the registers kept under the Registration Act. It is a question 
not of law but of fact, and as each case arises it should be . determined whether ~ 


in that individual case the omission to search the register, taken together with the 
-other facts, amounts to such gross negligence as to attract the consequence 
which results from notice. s 


Registration is not notice to the woild of every. deed which the register 
. contains. But there mfy be circumstances in which omission to search the register 
would, even under the definition already given, result in notice being obtained 
and the circumstances necessary for this purpose may be very slight. 
The effect of non-registracion of a mortgage exceeding Rs. 100 which as 
srequired by section 59 of the Transfer of Property: Act, ought to be registered, Is 
to make the transaction void, and by section 49 of the Indian Registration Act a 
mortgage, which is required by section 17 of the same Act tobe registered, 
: shall not, unless it has been so registered, affect any immf@vable property com- 
prised therein or be received as evidence of any transaction affecting such property. 
. By section "8s of the Transfer of Property Act, aduty is imposed upona 
plaintiff in a suit for foreclosure, sale or redemption under that act to make a 
party to "the sult every person having an interest in’ the property comprised ia 
. the mortgage, provided that the: ‘plaintiff had notice of such interest—the object 
being to Secure that all proper parties are before the Court. 


Bunwari Jha v Ramjes Thakur, à), and ‘Manindra. Chandra Nandi v. 
Troybicko Nath, (a) followed. EE E 

Two consolidated appeals from one judgment. iud: ‘two decrees 
(Fletcher and’ Richardson, JJ.) dated‘the 1st June, 1915, of the 
High Court of Calcutta, which’ affirmed two judgments and decrees, 
dated the-26th March, 1912, of | ‘the’ ‘Additiotial Subordinate Judge 
of Bhagalpur, eg s lioe 
v. 0) G902.7C. WANS ape 7772. m (4) (i898) c, W N. 750. 
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The material ‘facts sate ” -suficiontly ‘Stated: iñ.theif Lordships’. 


judgment, 
"Dunns; K. O. (and H: N. on 


for the Appellants + Se ection 3 of 


the Transfer of Property Act "provides -that. a person has notice 
when from wilful default he fails to make inquiry which he should 
l have made; If we apply the rule in section 3, registration would be 
notice, by reason‘of -section 3 ‘and’ the: registration law in India. 
There is a duty to. look into. the, register. Lakshwandes ; _Sarup- 
chand v. Dassat (1 ); Duniaya , 
Ramchandra v. Dareppa (3 5-Varayan ‘Lakshman v. Hatbatrav (4). 
^uMaAomed-- Ibrahim v, Amóika (5); Preonath - v. Ashutosh: (6); 
`-Diebendra `w. -Ramtarun (7) i: Maghiram v, Mehdi--Hosiéin (8) ; 
Manindra Chandra Nanfy v. Troyluckeo Nath Burat (9); Bunwari 
Jiz v. Ramjee Thakur (vo) ; Skan-Maus Mull v. Madras Building 
Company, (11); Churaman v. Balli (12); Janki v. Kishan (13)5 
Hu Kam v. Shadi La? (14), and Ganghadari v. Sivarama (15) Bell 


c 


* (3) (1890) I: L2 R. 14 Boni. 506. - 


Sen followed; 


y. Chenbasapa (2) ; * Chintaman 


TN 


B. Dube for the PA “Unregistered documents are 
“notvoid. There is a long tine of cases ' under section, 5o of thes 
-Indian Registration Act, 1877, The, Registration Act does not say 
-- Tegistration is notice ; referred: to Dina v. Nathu (16). . 


| Dunne i in reply. 


The judgment of ‘their Porshe iras delivered by, 


de rd. Buckmaster.—The main. question raised. "upon. “this: 
appeal is a pure question of law, and: dépends: upon the: true: cons- 


-truction to-be placed: on certain 
“stages of the’ disputé this question 
“of a series of transactions to which: 


Indian statutes. - In the -earlier 
"was associated: with the history. 
detailed réfereüce 1s now unne- 


"cessary, since the ‘chief point that drises ‘for determination iš whether 


“the ‘effect ‘of the Registration Act, 


“i877, ‘and the "Transfer of Pro- 


.ipeuy Act, .I882, is to providet thatthe- -registration | of a deed, „shall | 


(0 (1880) I.L. R. ig Nous 168, 


- 


a), (1883) ILL, R.g Bom. u^ ` 


“+ 4) (1892) 1. L. Ri 17 Bom. 741 - 


(5) (1912) L. Re 39 I. A. 68 ; I. L. R. 39 Calc, 537 j 15 C. L.J. ats ue 


- (6) (1899) .I. L.-R..27.. Calc.:358.- t * 


(7) (1903) I ^L. R.-30 Calc. 599: 
^ (9) (1898) a C. W. N. 750. 
(11) (1891) I. L. R. 15 Mad., 268. 


-, (8) (1903) I. Js R. KT | Calc. i 95 ep. x 


- (10) (1902) 7 C. W.N. 11. 


` (3) (1887) Í, Le R. 9 All. 591, (ss, 


' (13) (1894) Ic L. R. 16 All. 498 (482). ^ 57 


(14) (1918) L. R.-45 I. A. 130 (132) 5 
(15) 4 884) I. L. R; 8:Mad;:246. 


I. L. R. 40 All. 407 } 28 C. L. J.*r88. 


(16) (1902)'1. L. R,.26 Bom.:538 (542). 


x 
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by:the mere fact of registration become, in-the words of Lord 
Camden [ Morecook v. Dickens (1) |] “ presumptive notice-to all 
mankind.” Opinion in India has differed upon the point. Cer- 
tain decisions in the High Court of Bombay appear to be based 
upon the view. that it is, while in.Calcutta the decisions have- been 
so uniformly in the opposite direction that in the present case 
counsel for the appellants; who -contend in favour of the doctrine 
that registration is notice, found himself unable in the High Court 
to breast'the«ide of authority, while reserving the right to renew 
the.struggle if the case should further proceed. : 
Although this point is the chief one that now needs determina- 
tion, eighteen: issues were framed by the Subordinate Judge. 
These were all carefully examined and deak with in his judgment, 
which was in favour ofthe respondents and was affirmed by the 
High Court at Fort. William in Bengal. These issues are either 
now finally disposed of or they are subordinate to the question of 
notice.: It is unnecessary, therefore, minutely to examine tbe his- 
tory of this case or to analyse the transactions out of which the 
.dispute proceeded or ‘the form of the two suits which are now 
consolidated in this appeal.. It is- sufficient to say that the contro- 
versy arises between two sets of mortgagees claiming -through six 
mortgages granted by the same mortgagor. The holders of the 


first and second mortgages are the contesting respondents; the 


third and fourth were in favour of the appellants, and the fifth and 
‘sixth were azain in favour of the respondents, 

The second mortgage included two deces obtained by the 
mortgagor against third parties, namely, No. 509 of 1855 and No. 4 
of 1897, and these were also made subject toethe subsequent 
7 chargés. . Thé fourth mortgage also included a one-half share in an 


estate known as-Khagra, and this again was included in the filth ` 


mortgage without any reference being made to the preceding deal- 
ing with the estate, Atthe date of the execution of the fourth 
mortgage, although the mortgagor had purchased the estate under 
an.execution decree, the sale had not been ‘confirmed and he had 


obtained no certificate-of sale. This he subsequently acquired ' 


before the execution of. the fifth mortgage. 
were duly registered. The decrees subject to the second mort- 
gage in favour of the respondents were realised by the- mortgagor 
and the respondents and were dealt with by them without reference 
to the rights possessed by the appellants under the third and 
fourth mortgages, ie - 

« (1) (1768) Ambler 678 (680). 


All the transactions: 
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P. C. -Jf the. respondents can be held: to have-had notice of the. thitd- 


l 1920, A and fourth mortgages, the case will “have ‘to be remitted for adjust; 


ment of the accounts. ; but if, as- found. both by: the, dues d = 
; Subordinaté - Judge: and by the. High Court, 'such notice cannot : 
Kegan” e  be-imputed, upon this point the: judgment, Apes from will, ; 
Lard Buckmaster: ‘stand, - t "TE TET Oh 
; - Now: actual fotice | is not sessed: nor are any : circumstances : d 
"established in evidence ' affecting the . duty of thg respondents . to., 
make enquiry, - except the .bare -fact~ that. they. did. not esearch the” : 
registet on taking the fifth and- sixth mortgages or- ‘before’ AME l 
with the-moneys arising on. the decrees. :. pu on 
-^Séction.59 of -thè Transfer of. Property: Act: (No. 4 of 1882): 
E provides in express termé that a ‘mortgage : for a sum exceeding = a 
i Rs. ‘soo‘can be effected only by-a registered . instrument, and as all: - 
the mortgages ‘dre: subsequent . o-the' date of this. statute, and : 
^ exceed-the: amount. named, they are.all bound by. its terms. ‘Sees: 
tion :37^ of ‘the: "Registration Act, 1877, which -establishes the. - 
necessity: fór- registration: with: regard to certain classes: of: documents .: 
- defined. din. that section, which include: a mortgage, "js. -made effective .. 
by-section 49, which. provides that.any, document so- -fequired to be. ae 
registered shall not, unless ithas been so registered, affect any im- d 
- movable. property. ‘comprised: thereia-or. be, received. as evidence.of : 
any: transaction affecting such . property, while section” 50 secures -. 
_ that registered ” document, shall, as regards the property they com: .: 
prise take effect against every unregistered document relating to the | 
2 7. 7e same próperty.. It will be observed from these provisions how wide | P 


and general is the scope of the- statute, ss Dun RO. 


m T 


. In-England twp systems of registration: of décdi exist c one in, the , 
contest, Middlesex and the other in the country. of York. . "With 
regard to the he former; non-registration ‘avoids the - unregistered : :deed - 

83 against-a subsequent holder. of a registered: document; but leaves: : 
the deed good as-between: grantor.did grantee and -as between the ` , 
grantor and his creditors, The: Yorkshire systemy, though i in- Torm.- 
f compulsory, : also : -effects, its purpose: “by giving priority to deeds: àö:7 
Lui ns ' cording.to the date. of entry- on the register. - ‘Neither of these Sys 
eh tems: affects: “the, liability of the Grantor. tipon:the- deed. . In Ireland : 
the system is slightly different,» for by. the. Statuté 6 Anne, C. 2. Ins? 
- pomregistration in. that: ‘country, not - zony ı makes: ‘the: deed void: la. 
. against subsequent. ient fegistered. holders, | but also as- as-against ‘creditors, >” 
> - There is:no. provision ii in-any of: these Acts corresponding ‘to liat ` 
i to be found, in- the- TIhdian = Act. of 1877,- which destroys the: whole: t 


effect of-the transaction as againe inet immovable property and ‘renders 
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z - the. document, pani of use in any oe. by. which guch 
property i is affected, or in the „Transfer of. property Act, which: wholly 
-avoids an ~tunregigtered : mortgage for. -a auti exceeding Rs. 360, Citi i. 
impeitant to Dear these differences i in mind in | considering whether, | 

^". for the purpose of: creating -notice to the : world, the Indian statute 
differs in: ‘effect from, those : operative in, England and, Ireland, fori hy. 
England -and Ireland no, persan. ig affected with notice of. any TABS 

: téred . -dged’ iinlesy an actual - seatch’ has been madá ) ' THis ii is well: 

"ui ‘establishes and. indisputable law... In. England, so far as Middlesex 

2 ded oncerned,. i Was. first- enunciated: by, Lord King i in | Bedford v. 
. Batkhoyse (1), s a Cage: identical in. substance with the present dispute, 
oim Hine v v. Doda. (a) tt there are reported" ‘statements of Lord Hard- 
wicke: to.the contpiry - -effect; but: when regarded i in relation to the 
' facts Of thie, Case then - under; decision, it’ will at. once, be sean that 
they `s inot be’ _apsepted - “a8. any authority . "upon. the point. | The 
question. then, rais: d was as to the. priority of a registered mortgage ` 
- over å jadginent obtained | and entered | before -exectition ‘of the mort 
E gage, ‘but übsequently- ‘registered, Lord Hardwicke: gave priority 
According. 4 je date. “Of registration and; refusing to . &ccept the view 
that there's XS | notice « of the judgment: decided hat, tò ò` postpone a 

i ‘document | there ‘must be "cl “clear aud. d undoubted. notice. 

dt was. aa. “introduction to this decision | ‘that he “said, * \The Registia- 
-\ tion "Acts ‘Anné, C, 20) is ; ndtice 1 to thé: parties. and notice to every- 

c Don andi the meaning - ‘of this ‘statute is to, , převent ‘parol proofé.¢ of | 
“notice | P nob notice a3 ; iad itis plain ‘that’ the question of régistration 
as. notice: in itsélf was ‘never argued, and wag | wholly irtelevanty Lord | 
' Çaidei, i in: Morecock y. “Dickens (3) (sura). followed; though | për- 
a a 8 decísión i iù Bedford v, Baikhousé (1) supra, 
cand. ibis has been accepted without. “qualification down to the present 
"im e; spo] Moulton, TLJ, in Monbs:s.. Whiteley (4), a case where, 
We althot lere : wai much, differencé of. judicial. ‘opinion upon ‘the - 
7 deii n iris of-the dispute~the , judgment of the Court of Appeal 
Brenig that of Parker, F béing ‘itself. reversed in the House ot. 

Lóids; KS) yet there: was-no dispute as to this proposition. it 

- ds. Yorkshire the statute of 1884. expressly provided that egüitra- 
iiri Should sf notice, but this provision has" been. subsequent- 
say repealed í (48-& 249 Niet, c. 26) and in ‘the Yorkshire registry alo 
„ Tegistration | does, “not: ;by ‘itself. constitute. notice’: Monks v ve Whitt 
E oo ;— pe? Moulton, E. Ta (Gc bs : 





x. (1):(1730) 2 Eq: Ca. Abr.- $15. 7. — (2) (1741) 2 AK: dps 
À (32, (1768) Amblér-678 (680). (4) (1912) 1 Ch..935. (757). 
ai T, unn c. Be, fou. (6) (1911). 2 Ch, 4575. . EU Ren 
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"In Ireland again registration has been held not to create notice 
[see Bushell v. Bushell (1)] and the reason given is that " if itis td 
be taken | as constructive notice it must be taken as notice of every- 
thing that is contained i in the memorial.” ~~ 
; Unless, therefore, the ‘differences between the operation of the 
statutes in India and the statutes to ‘which reference has been made 
nag the, pri principle upon ‘which those cases rest, the appellants mut \ 


= ‘On. behalf of f the, appellants it is urged, that such differences exist, 


"and further "that this is “emphasized by the , Statutory definition, of 


hotice contained in section 3 of the Transfer of Property Act, 1882, 
"That section provides that & person has notice of a fact when, he 
actually’? knows the fact or "when, but for. wilful abstention from an 
enquiry, or : search which he ought to have made, or gross negligence, 
he Would have known it. Their- Lordships do not think that this- 
definition affords much assistance in the determination of the point; 
for the | question, still remains, what was the enquiry which ought al 
bave ‘bean made? Now it is important to observe that the effect of ^ 
the e argument, must extend to notice of subsequent as well as prior. 
transactions, Apart from registration, a. subsequent encumbrancer,. 
haying, knowledge ofprior charges, would give notice of his charge, 
to all having : a prior claim ; in a country where registration is ren- 
dered | compulsory, he could secure himself against all possibility of. 


i fraud by, searching the register in order to ascertain what were the * 


prior r claims upon the property and then giving notice of his mort 
gage to, | the prior mórtgagees, this ja. d 

rea casona for registration, If the appellants’ view be correct, it is not 
encumbent upon the subsequent mortgagee to give any notice : he 
may. rely upon the fact that when he registers his security it ipso facto 
gives notice to the prior encumbrancer. In support of his- argument 
he > points to the cases decided in Bombay, beginning with the case of 
Laksheandas Sarupehand v. Dasrat(2). This decision depended 


` in part upon t the ‘consideration of whether registration Was „equiva; 


PI e PL 


havo notice of such title | as a person ‘in possession may possess, | but 
in ‘the main it followed, a statement of Mr. Justice. Storey a3 to the 
lay į in. America ‘that the registration ofa conveyance operates. as | 
constructive notice to all, subsequent purchaserà of any estate legal / 
or equitable in the same 2 property. It is important to observe that in 
that case the real question as to. notice did not necessarily arise fot 
determination, sincé the point | that was there determined was whether 
(1) (1803) 5 Sch. & Lel, por 1a] (1880) L L. R. 6 Bom, 168. 


AN 
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"an unregistered mortgage that was optionally registerable was Over- 
ridden by a mortgage subsequent in' date, ‘which was compulsorily 


-Xegisterable and was in fact registered. It was decided that it wag 


"not, since the registration of the subsequent deed could not operate 
‘as notice to the earlier mortgagee at the date when he took his 
mortgage. None the less, the very careful and exhaustive judgments 


` -of the learned Judges upon the point demand close attention, 

In Dundaya v. Chenbasapa (1), Sir Charles Sargent accepts the » 
_ Same view, stating that it must be taken as settled law in the Presi-' 
“dency that possession by or a-registration of the title of a purchaser 


‘or a mortgagee prior in point of time is notice of that title to subse- 


; “quent purchasers and mortgagees, He again appears to have based 


"his decision. upon- the doctrine of possession, and in a later case, 
Chintaman Ramchandra v. Dareppa (2), he says atp. sto: “If 
'the mortgagor had been in actual possession, the registration of the 
mortgage would have been notice to the purchaser of the mortgagee’s 
title”; and the same learned Judge decided to the same éffect in 
Warayan Lakshman v. Haibatrav (3). 


: dt does not appear to their Lerdships tiat the fact that these- 
. "decisions 1 are associated with the consideration of thé doctrine of 


posséssion has à material bearing upon the point decided, for the 
decisions really rést upon following the statement of Mr. Justice 
Storey father than the authorities of the English Courts, i 


Th Storey's Equity Surispradence, Third Edition, paras. 401 & 
402), ‘this doctrine, however, receives some modification, and in para. 
402 he states : 2 The doctrine seems at length to be settled that 


the mere registration ofa conveyance shall not be deemed construc: - 


tive notice to subsequent purchasers." Acting upon this statement, 
which alio appeared i in the Second Edition, Mr. Justice-Brett and 
Mr. Justice Mitra, in Zwmwari. Jha v. Ramjee Thakur (4), declined 
to accept the contention that registration was notice ser se, while a at 


. ‘the same time they refused. to accede to the view that in no case 


can registration be notice in itself,- At page 18 the learned Judges 
say :— 

* Whether registration i is oris not. ‘notice in itself depends we 
think, upon the facts and circumstances of each case, upon the de- 
gree of care. and caution which an ordinarily prudent man would 
necessarily take for the protection of his own interest by search 


- jnto the registers kept under the Registration Act” 


a) (883) I; L- R. 9 Bom. 427. (2) (1890) ILR iu Bom. sot 
(5) (1892) I. EA Re 17 Bom. 741. (4) (19022 7 C. WIN, ip 
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In. Shas ‘Maun “Mull v. Madras Building Company “(1); ‘Sit 
“Kathie Collins and’ Mr: ; Justice Handley: -reach .the:same-cohélüsion. T 

"They point. ‘out? that^ if. the legislature desireto make' registration: 

:notice it is expedient to” ‘enact it.in ‘express words, "as had: been 

‘done i in the . Yorkshire “Registration, "Acts Den on foot; P and. they 


; - se The Indian Législitura' must- dave beca aiate of the conflict 
^ bütween: the Exglish and Irish decisions and those of the: ‘Bombay’. 
High Court upon the subject, ; and yet. in laying. down what shall- ‘be. 
the effect of registration and  non-egistration - mer have. abstained, 
shall be one | of: the effécts a registration. We think it is not the 

. Province i of the Courts. to do. that’ much the Lejinlstore has- abstiin- 5: 

e fom ig” FE e : i E PN 
"Their. Lordships think i it is unnecessary tò pursiie, “the examina- 
tioni of each. one of the. numerous. cases quoted "whére the same 
^ principle" has been’ stated- ,anüd: acted: upon in -the Calcutta High ` 
“Court. « "They think it ‘sufficient to refer in- conclusion to" thé case, ` 
. Monindra Chandra Nandy v. Y. Ti rroyhackho . Nath Burat (2), i in which . 

` Sir ‘Lawrence Jenkins examined the’ position. ` It ig true that i in "that ` 
"cae the question : of notice was not," in th view that Be took of the - 
cage, necessary for decision; but it was. argued and he made some 

M “comments ‘upon it that are. „deserving ‘of attention. . "He says :— 

" '* Apart fom’ authority, I should 'hàvé thought, haying regard to 


e the: statutes applicable i in this country}; ‘that tha” proposition involved 


zis not one of law ‘but of fact, end thatas each case "arises it should 

- be determined, whether i in ‘that individual case thet ‘omission to akatch 

"the register, taken: ‘together with. the’ ‘other, facts,” ‘amounts ‘to.“such - 

ross negligencs ‘as to ‘attract the coniequence which" results from ' 

„notice ; -abd it Well ‘tay be * that this” test will sérve to ‘reconcile thé - 

' aparènt coifict of view ‘that at. fist sight, the cases suggest” 5 7 — ^ 
` There? are - only two further ‘cases’ to which referente need be ` 


: l "Gnade, | "They. are decisions of. this Bdard, the ‘one Syed- Makored 


brahim Hosstin. -Khan v. Ambi bis Pursad Sunt ie dnd the other 
Het Ram v. Shadi Lal(4. '- : ; 
tis ‘obvious upon examination that tiber of these cases afford ° 
- 'anj- real assistance in the . present case, ~The point: that arose in, 
"both these cases was-as ; to the“ proper Constitution ofa: suit by a 
mortgagee.: ` By ‘section 85 of the. " Transfer ‘of Property Act, 1882," 
duty i is imposed upor a panai in suit for - foreclosure; . sale Or. 
= a (1891) I..LZR: 15 Mád, 268, © ..— 4(a) (1898) 2 CW: NO js. 
(3) CigiaY Le RY. “30: WAG 7700 MY (n Ly RI45 lA: d 
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ET ander that Act to make a party to the suit every person 
. baving an interést in the property comprised in the mortgage, pro- 
vided that the plaintiff had-notice of such. inte rest—the' object being 
to secure that all proper parties were before the Court. 

* In order to discharge that duty the plaintiff was bound to search 


Ny) 
Tilaedbad 
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the register, and his omission to do so would be presumed to have| Lord Buckmastori 


been a wilful abstention from the search or gross negligence ; and 
in either case he would be deemed to have had notica of the fact/ 
that he woulå have discovered if the search had been mada, 


It was this and nothing further that was decided in the two i 


authorities quoted, and it is not surprising that, in these circumstan- 
ces, it was stated in the judgment in the first case at page 82 that it 
iis not alleged that when the suit was brdught the. plaintiff had no 
notice that a third party was appearing ‘having an interest in the 
property comprised in the mortgage of the suit. In the latter case 
_there.is a further statement at page 133 to the following effect :-— 
"The only other observation which it is necessary to make before 
considering the question of law that arises under the Transfer of 
Property Act, 1882, is that on the. admissions of the parties it is to 
be taken that the second mortgage was duly registered and that the 
first mortgagee must be taken to have had notice of it when he 
‘brought.his suit and obtained a decree for sale.” ` ` 
'« But this statement again related merely to the question of notice 
of the interests that it was the duty of the plaintiff to bring before 
thé Court in obtaining a decree for sale, 
` .' Their Lordships do not think that in thete circumstances these 
authorities can be relied upon for guidance in the present case. 
After giving all the authorities quoted the fullést consideration, 
in their Lordships’ opinion the true position was best stated in the 
quotation made from the judgments of Mr. Justice Brett, Mr. Justice 
Mitra, and Sir Lawrence Jenkins, (fhe real purpose of registra- 
tion is to secure. that. every person dealing with property, where 
such dealings require registration, may rely with confidence upon the 
statements contained in. the register asa full and complete account 
of all transactions by which his title- may be affected, unless.indeed 
he has actual-notice of some unregistered trangaction which may be 
valid apart from registration, ) In England such notice would pre- 
vent the registered document having priority over that which was 
unregistered. In .India this would not be the result if it were a 
mortgage. for over Rs. 1oo or if the unregistered document was one 
"brought within the provisions of section 49 of the Registration Act. 
In either case the object-of registration is tq protect against. prior 


Ce 
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transactions, 1f, however, the view contended for by the- ‘appellants i 
be correct, it-has a more »extendéd effect. If after a -first mortgage 
has-been obtained a second mortgage ware. registered and the mere 
fact of registration ‘constituted notice,-the first mortgagee would be 
bound to search the register before he’ dealt with the proceéds of the 
mortgage. - Such an extension would go beyond -even the dictum of 
Chief Justice Storey, who expressly-limited- the-doctrine of notice to 
notice of.previous transactions. At is , true that_ this js not the posi: 


‘ tion in the present case, since the fespondent mortgagees are both. 


prior and subsequent to the.appellants, and therefore on searching  * 
xhen they took their subséquent charges they would have been 
aware of the intervening transactions; but none. the less it shows 
that it would not be reasÓnable to hold that registration . was noticd 
to.the world of every deed which the register contained. The doc: 
trine must be subject to some modification. There may be cifcum: - 
stances in whicli omission to,search the register would, even undey - 


the definition already given, result in notice being obtained and the | 


circumstances necessary for this purpose may be very “slight, but ia 
the present case no such circumstances are found excepting those-to 


. be.drawn from the fact that the mortgagor was executing soter 


z 


mortgages on the property. : 
` Further, their Lordships are prensi with thee view. > thet dinis: $ 
registrátion has for nearly two: centuries been: held not to operate - 
as constructive notice in this country, and.the knowledge of this 
law, which was then old, must have.been. present to the Indian 
legislature when they framed the differént-Indian Registration Acts . 
and the. definition of notice in the Transfer .of Property Act, yet 
pone the less - théy have omitted to state ‘the principle for. which, 
according to the appellants’ contention, itis ig essential that the dide 
tet should provide. 
- The appellants. contend ihat the mission ia due to the na that 
the. difference i in the-system of registration renders. such a provision 
fhnecessary. $ -r 
` The main differences are these’ z that in. India non-regittation 
in cerfain cases has the effect ofrendering the registered document 
inefféctual even.as bbtween grantor and grantee and excludes if 
from-evidence, Both in England and in Ireland it:has no such 
effect. 'Fhis is sometimes stated by saying that in India registra: 
tion is compulsory and here permissive ; but the true. difference i ig 
better expressed as it-has-already been stated. < ~ (oc 
da. "Theit Lordships find it-difficult-to understand how éuch a ET E 


t 


: ence; ca ‘cause-the register to be notice "in thé ong case and-not irj 


D 
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the other. Ín either instance the doctriné-of notice must- necessari- © 
ly depend upon the fact that there is ‘a public register’ open fòr ins: 

pection to which all persons having dealings with "the property can’ 

have access; in each case they have before them the meatis of-ac- 
quiring knowledge, .In India that knowlédge may afford’ complete’ 
protection even if notice be otherwise ‘obtained’ of- an unregistered 
‘deeds -Iù England and Ireland -thatis-not the case. But tlie: coin- 


. pletion of the  Tegister and: the penal effect of non: ‘registration do: not 


appear to ‘their Lordships to be any reason for-causing tlie register 
to-be notice in:the,one'case and-not:in-the-othersz._ °- > 

«~ + -Foy these reasons; their lardships think that: notice, innatis 
all cages be imputed, from the mere fact thata document is | to, be 
found upon the’ Indian register of deeds, 

r. This disposes of.the‘whole appeal ‘excepting: for.& question that 
arises with regard to the one-half share of: Mouza.Khagra, Ir the 
High Court and in the Court of the Subordinate Judge this question 
appears to have been dealt with by the mere consideration of 
. Whether the former registered deed did give notice. But their Lord- 
ships think that this i is not a complete and adequate answer to the 

appellants’ case. 

2 Iti is true that no, estate, title or ipterest in the, property: was origi 
-nally conveyed by the first deed j but directly the certificate of sale 
was obtained, according to the Éoglisb 1 law, this passed the estate to 
the first grantee and, “his conveyatte being duly registered, the 
second grant could only operate subject to the first. 


This principle of law, which is.sometimes Teferred to as feeding 


the grant by estoppel, i is well established in this country. If a man 
who-has no ‘titlé whatever to property: grants it by a conveyance 
which in form. would carry the legal estate, and he subsequently 
.. acquires an interest sufficient.to satisfy the grant, the estate- instantly 
passes.- In such à case there is nothing: on which the. second grant 


- could operate in prejudice to the first ; Christmas- v« Oliver (2), and ` 


' discussed. in, Smith's Zeading-Cases, Vol. 4y p: 724. ^ « Eo 
~ Etis unfortunate that-this-view of'thé case does -riot-seem to:havd 
b&en- presented - either’ before the Subordinate Judgeior to: the-High 
Court; but it appears to- their- Lordships that iti could havé-beed 
_taised‘under issue 15 and that itis raised in-the appellante! tage: 
Ín these circumstances’ it is not in accordance with their Lordships! 
practice. to de! tetiine.a point of law of. such importance. There 
may»be,statutory. provisions , or provisions, of native; law, which. would 
a preveit the-operation of: ithe:doctrine dors ne: ‘law.of-conveyance-in 
Xe i830) s Mau; &'Ry.aez 77 . AME VET 
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SORS C00 - England: ‘depends on special and complicated considerations.. 2 They,’ 
^^ agao think, therefore, that the case‘ought to be remitted: to, the-Subordi-' 

Z “lalah i ' mate: Judge tó befried on this- point alone ; but aş the appeal: had i 
wa, m. - . failed on the substantial ` -question., and the - inability’ of ‘their Lord- i- 
m Meme ‘ships to' deal with the other point i is due to the- omission of tlie: BP, 
nd, Buckmaster pellants, théjr Lordships think that the right order would be to remit. 
7 ^ ' , that part of the ‘case, and that part- o only, for further consideration, 

; UNES. ' and, subject to that order; to dismiss the ‘appeal ‘with coats, and. teg. ^. 

proce vill humbly advise His Majesty to this effect. DEus or ae 


LS 


i l Vallance and ` Vallancé :--Solicitors for the-Appellants. sey tX 
; ^ Chapinas, Walker and Shephard :— Solicitors for the Respondent, . 
" P XR o. 1 0 1 e Appeal dismissed $ Part renitiel, . 
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"u i Ze wb ` Resulting irusis—Law in India Presumption of advancement in favour of wife p 
T 2 : a _ ^er child where people of British p parents are concerned — Reason ‘for difere, 
Š Š “Ss ence Eridencs- in. rebutial of - presumption--Indian “Trusts. Ach (UI of _ 
oA | 4882) secs. 81 and $1— Burnia Lass Act (XUI of 1898), sec. 12 (). 7. 7. a> 
Er j |". The general rule and principle of. ‘the Indian, law as to resulting trusts differs 


ar but ‘Uttle, if at all, from the general rule of English law upon’ the same: ‘subject. 


N M , Itshas been established by. decisions that’ owing to the wide-spread and persise 
E D^ bent practice ‘which prevails. amongst the natives of India, “whether Mahomedan 
: “or Hihdu, for owners of - “property to make grants and transfers of it enamt for, 
s po obvious reason or apparent purpose, without t the slightest intention of vesting, "M 

HM oe "dg fa, the donee any "beneficial Interest i in the property grantéd or transferred, as well” 
tesa TE as the“ usages. which’ these natives” have adopted and which have been” protected: ` 
` y! statute; ”, no ‘exception has ever been .engrafted ‘on-the- general law of India’ 

Lok xs hegativing- the “presuniption ’ ‘of the requlting trust in favo of‘ ‘the, person - Dravide, 
tite a esr: 5 ing the pet money; such as ENS by the Courts oF Chancery-i in athe ere 
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of their equitable jurisdiction, been engrafted on the corresponding faw.in England 
. inthose-cases where a husband or father pays the mohey and the purchase i is taken’ 


, In the name of a wife or child, In buch a case there. is, under the general’ 


We Ín India, no presumption of an intended advancement as there is-in England. 

” Where the transaction takes place between two persons, born in India of Brie 
` tish parents, and who have resided practically all their lives in India, the principles 
and rules of law which would be’ applicable if the caso were tried in one of the 
Courts of" Chancery in England are applicable to it when tried in India. . 

The determining of which rile of law is in any given case to apply i in India, 
does not entirely. depend on race, place of birth,'domicile-or residence ; the wide- 
spread and persistent usages and practices of the native inhabitants aro more 
important : Gopeckristo Gosain v. Gungapersaud Gosain a)y , Moulvie Sayyud: 
Ushur Ali * Bebee Ultaf Fatima (2). 7 i 

* The mere statement by'a husband or a father who has made an apparent ad- 
vancement in favour.of a wife or child that he.did not ‘Intend. it to confer any 
beneficial interest in the thing given or transferred to the, donec or transferee i is 
of little avail unless he establishes at the same time with reasonablo.clearness ‘that 
he had other and different motives for the action he took : Devoy v. Devoy (3). 

"Held, on the question of fact that the evidence ‘rebutted the prima facie t pres 
sumption that an advancement to the wife was intended.’ 


Appeal from a decree of the Chief Court of Lowe Burma ar 
pellate side) dated the 19th June, 1918 which reversed a decree. 
of the original. side of the said Court, dated the agth November, 
1917. 

The facts of the case sod the findings of both the Courts below. 
sufficiently appear in their Lordships’ judgment. , The trial Court. 
(Young j.) held that the transaction as to * Kildare” and " Kerry” 


was'Ženami and granted appellant a decree, . On appeal the decrees, 


was set aside, the Court (Rigg and Maung Kin JF). holding that 
the English rule as to presumption applied to the parties and. that 
appellant. had failed to rebutthe presumption. The PAGE ap- 
pealed to His | Majesty in Council. 

. De Gruyther K. 'C. (with him Kenworthy Brown) for PE 
Detailed» the facts and submitted that there was a reason why the, 
property should not be put in appellant’s name,, and that. appellant 
dia not intend a gift-and had said so. 

The person who owned the property would: get ‘the rents and 
' profits, and appellant's financial position was opposed to an inten 
tion to give the property and bear the debt, 


^ [Lord Buckmaster !—where property is-put in à son’s name to" 
(1) 1854) 6M. BAS. - (8) (1869) i$ M, Te A, age 
(3) (1857) 3 Sim. 8G. 403 (406). ie l 
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febüt the’ presumption of advancement the father “aint say’ at ths’ 
‘me ‘that it was not his intention ‘to give it.) 


prope ot the 'benefit of the’ person, providing, the E. 1 


[Lord Atkinson Thé donee eitig h his wife rebut the preiumi ' 
nón of a: resulting’ trüst.] ` t : 

~ Kenworthy Boios floes and referred to operit Y Gunga um 
— eriad, (8) 5-Mouloie Sayyud Uskur AH v. Bebee Uitit (2), ‘and $ 
Forrest Y. Forrest (3) - 4 

203 could not. be, inferred. that . appellant. intended to’ give. othe 
beneficial: interest tin the property— Trusts Act, t gec Es which, 
applied to all nationalities. — 7. ; 


* = Dunne, Er c. (with ‘in Senders) for Respondent: The. rule; 

- similar. circumstances. . ees 

. Applying the Trusts Act in the sáme way as in Coürts of Chan” 
cery- in England it should be held that. “there was the presumption. 
of advancenieat. T. * $8 

The Charter óf thé High’ Court of ‘Calcutta’ incorporates- the? 
English equitable jurisdiction, . It codifies the English law of result: 
- ing trusts- In Calcutta no other - law but English law. could, be 
argued. “By the Burma Laws Act Sec, 13 (2).all questions arising” 
in-civil cases instituted: in the Courts,of Rangoon shallbe dealt 
with and~determined’ according to: the law for the time being 
administered: | by*the High Court at Fort William i in Bengal. m 


The English practice would be iniéquitable if applied. to Hindus’ 
and Maloniedaiis; and’ in’ that” lies the difference; ‘ You: “cannot * 
apply Indian customs and the law thereon to Englishmen: ` - , 

üt jota Hindui or x Mahoredan, . the English Ew of f equity. would. 
dgis: : 

[Lord Atkidsón—If' it is-equitable to’ apply certain pres uripiiofa 
to people in "England it is s equally aan to apply them to Eng’ 
ish: peoplé in India.] ' 

- Has the-Trust- Act: ‘altered the position of affairs P ee : fe 
" The evidenca does not. rebut:the. presumption of advancement: S 
there- -are mumerous instances, which show. that | me "property was 
regarded as the wife's, PCR -. 
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: C De Gruyther! RC. feplied. © CNRC E TRE Oe 
: Their Lordships’ judgment was delivered by ; E E Hn 
. Lord Atkinson.— This is an appeal from a -decree dated the 
1gth June, 1918, of the Chief Court of Lower Burma (Civil Appeal 
Side) reversing a decree of the original side of the said Court dated 
the 2gth November, 1917. The suit ‘out of which the appeal arises 
was brought by the appellant, who is: the-hüsband of the respondent, 
to have it declared, first, that two houses, named respectively : Kil- 
dare and Kerry, situated at Rangoon, the gites of. which the appel- 
fant’ had purchased c out of capitalof his own or bortowed and ‘had 
proctired to be, by- two" deeds, conveyed to the tespondent, “upon 
which: sites the appellant Tad at his own expense erected ‘tive 


dwelling houses, were held by her as his Venasidar?&üd tháthe ` 


Was the trus owner of the same ; -ahd'second, that thé  réspondeüt 
might Be ordered’ ‘to convey these honsés to the appellant ‘within 
&üch' timeas to the ‘Court might seem fit Tae respondent by: ‘her 
Wüswer admitted ‘that ‘the sites of the sald‘ houses hxd ‘been sò 
‘purchased and. conveyed to’her, and the two houses had‘ béen“built 
lipon ‘theni as ‘stated, “but alleged that the ‘said: sites were so Com 
veyed abd the housés built upon them: for‘her as ah-advancement 
and that she was: therefore wanded ‘to :them 1 bencüciilly i as hèr 
: ‘own property. BEN M 

7- "The two' déedé beat“ date the -4rd: Jul; 1907; dnd roth June, 
i968. The grántor i in both was ona "Dr. Pedley and both were-duly 
fegisteréd." "Tte general rile and ptineiple of the Indiin law às to 
resulting trusts ‘differs but little, if "at all, from the "generül- rüle-of 
Tráglish' law upoh ‘the same sübject, biit i in their’ “Lordships view 
it has bebn'estáblished “by the decisións in the’ case of Gopeskrist 
Goxainv Gungapersaud Gosain (1) and Moulvi Sayyud Oshur Ali 
Re Bebès Ultaf Fotima (à): that "owihg-to the witlespréad and persis- 
‘tet practice whiclr prevailsamongst the - ‘natives of “India, - whether 
*Mahomedan ot "Hindu, for. owners of property. to^ make: ;grauts and 
- tranafers of-it Zenami for no obvious reason-or ‘apparent: ‘purpose, 
‘without thé slightest interition of vesting i n the donee à any beneficial 
interest in the property: granted or transferred, as- well asthe usages 
"which these nátives have adopted-and whith have been protected 
"by statute, ‘nò exception: has'ever'béen engrafted ‘On. the general 
‘law of Indiz-negativing the presumption -of the ‘resulting trust in 
“favour of the person providing the purchase money, -8üch as‘has, by 
the Courts: of Chantery i in the exercise of their ‘equitable jurisdiction, 
“beer? ‘engisfted: on- the corresponding’ law-in "England i in ‘those cases 
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Y perde E where e 'ifasband or “father payi. the money: and thé: patcháse S ra 
Y 1986. ." “fiken in thenamé: ofa wife or child; In-such-a vase there is;-under^ - 


Ee Je RE Keen ‘the géleral law. in "India;'ào presumption of an intended advances: - 
* na M E LI  mentastherais in England: - "The question which of. the two prin-* 
NC epi - ciples óf laws to be applied to a transaction - such as’ the present 
bade a whith takes- place betweeii -two- peisoná, . born’ in India- of ‘British. 
qua ut parents, and‘who have resided’ practically "all their. lives ^ iri India is:, 
f - pf general importance, - AE would: appear to their ‘Lordships - that thes” 
©. 7- Jearned trial Judge did not’ correctly appreciate the. grounds. "upon. © 
o: i “Which:this ‘Board based :their. ‘decisions in the two" cases.. already 
- _ .fitéd; ~ The grounds pf. his: decision are. clearly i set: forth: inthe > 
> ae following. passage-from his judgment ;— Cu. ox - LM 
. 7o uet think that if this Mad been the case. of 3 an ‘Englishinan 2 owly 
`.. grrived.in] India aud présümgbly -imbued with and still retaining’ ` 
E English ‘views and ‘ideas, it: night be argued- from: the- ‘above. cage, 9 
' thatthe English | presumption should he drawn, but as a: fact. the 
~-i. "alleged donee was born in India and so had: her parents before her, 
^ while the donor whose position is the more important had.alsa | 
een: born i in India'and had "spent - ‘the whole of his life- ‘herewith ^ 
- -the exception of periods when. he.was on leave and two: een which. 
Ly pe spent in England: ‘completing: his. education,’ ns à ; 
|o. . 0. 57  Under-such -circumstinces I consider that the Indien ilo 7. 
NE .  .Ahould apply; I also think that if the -English . view should. ;be~ 
Bod» a, vetas ‘adopted: the force: of; ‘the: presumption. wwhich-is-of course rebuttable: 
A ed would be very materially wèakaned,, jand- -that the result" -would be 
uni sh same" ote REN . l 
à E =: The: Courtof: Apul TR thia, decision "holding. tar. the ` 


Para M „applied-to a similar case if. tried by the Court of. ‘Chancery: Án Eng- A 
— 7" iandpthat an intended: ‘gdvancement ‘Would prima facis be- presumed, `- 
„that presumption might be’ rebutted, . but that the orius;of. rebutting’ i 
Jt. rested upon the appellant. ` They further held that the . appellant’ 
l ' ^ — ' had failed- tojdischatge this onus.. It is a. mistake, «to. suppose:that d 
fu. i ae | According to the cases already cited in. determining which .rule-of . 
EO. law is in.any:given cage to apply. in India-entirely depended.on ade, Y 
x. f. plice.o ofbirth, domicile or:résidence.. These. gere not:to be trégt- E 
ed. as. -constituting ger se as decisive. . "What: were :treated, -as infini: = 
NE ` -telg more important were the. widespread and: pérsistent. usages - and. ! 
ME a “practices c of the native inhabitants.: -But- ‘subject - to this - „quälificas 
[n ation itis their Lordship’ view that: ‘the. principles and rules” of law 
: m MEVS . sliich. would: be Applicable | to;thiss case. if it -were tried i in cone: of 
DOMUM Het Courte/of  Chacgery ‘in, x fient, were aptis: to: it yhen 
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triéd in Rangoon, and that the decision of the Court of Appeal on, 
the point was in their opinion right. 

-. Two .points were glanced at in argument before this Board. - 
First, as to the extent to which a married woman can in India 


acquire property for her separate use, free from the control of her 


husband, and,second the effect, if any, which the non-observance 


by a civil servant of the Crown in India of,the-rules passed for the. 


conduct of-civil servants, may have upon a purchase by him of 
immovable .ptoperty in contravention of these rules. Does the 
acquisition of the property become void, or is the offending servant 
merely subjected to dismissal or some "disciplinary punishment ? 
. Neither of these questions was raised, in the Courts -below by- the 
pleadings or. evidence given by the, respeetive parties. Nor were 
they dealt with by the learned Judges in'either Court, "Under these 
circumstances their "Lordships think it right ta abstain from. express- 
ing any opinion whatever upon - them, 
- The provisions of- sections 81 and 82 of the Trust Act, dr 
‘do not-appear to affect this caso. 


The remaining question for decision, one of fact but by no. 


means an easy one, résolves itself into this. Has the appellant 
discharged the burden which rests upon: him, and ‘rebutted the pre- 
sumption that the" conveyances to his wife of the-sites of the two 
houses mentioned and the subsequent erection of those houses, 


Kildare:and Kerry respectively, upon those sites were oo 


or not ? [Marshal v. Crutwell (1).) 

The appellant at the trial stated in eyidence that ie never 
intended to-give these houses to his wife beneficially. That ‘state- 
ment was on ‘the authority of the case of Desoy v, Devoy (a) 
decided by Sir Page Wood, held to be admissible, but the facts of 
' the case in which the ruling.was made, and the. observation by 
„which “it was accompanied, have to be borne in mind. There 
a father transferred a sum of stock-into the names of himself, his 
wife and daughter jointly. The transfer note was signed by him- 
self alone. The. learned Vice-Chancellor said ;— . 

u The- transfer by the father into the names of himself and his 
- wife and child jointly of a sum of- stock raises a presumption. that 
-he intended it as.an advancement. That presumption may be 
` rebutted by evidence. But, in order to rebut it the evidence- must 
show the real nature of the transaction.” 

- The father had made-an affidavit verifying the; bill in | which it 
was etate that he--never. intended to give the -stock to his wife 
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-&üd child or^ the survivor of ` them,” or to place it beyond his 
control; that he did not know that the effect of his’ traüsfe?ring the' 


stock into their-nantes would prevent him from availing himself óf 
ít incase of need, that had he known it would have had that effect 


‘he would not have made it." That at the time he made the transfer’ 


he was'a fellowship porter in easy circumstances, and’ that” his, 
motive in making it was that’ he might not be induced to’ have’ 
recourse tó the stock except his necessities should compel , him to’ 
do'so; but ‘that the stock should remain as-a provision forthe’ ! 
future. The wife also made an affidavit stating "that she: had read’ 
her husband's affidavit ‘and believed the facts stated'in it to be: true. 
The father fell ‘into the Thames, was disabled from’. following “his - 
calling, ‘and was unable to maintain his family except by resorting 
to the stock.. Ín reference to this evidence mS “Vice-Chancellor ‘in’ 
giving judgment said :— °° - Permite 
|. * Here the evidence shows that the father intended to donar 
ónly a qualified interest aud^ not to make an absolute gift. From E 
the state of his circumstances at thé time’ of the ‘transfer he thought 
he might-be able to afford this suni of stock as- séparated ‘from tlie 
rest of his property, so as to secure it for the benefit: of "himself, 
his wife and child. But he considered it prudent to preserve à 
dominion over itfor himself if -his circumstances estate moks if 
: The conclusion to be drawn from ‘this case would "appear to- Bé 
this that the mere statement by a-husbaud ot~-father who has madd 


 &n ‘apparent adyancerfent in’ favour of’ a wife or^ child. tbat he did . 


not intend it to confer any beneficial interest in the thing: given ot . 
transferred to tie donee or transferee is of little avail unless he esi. 
tablishes at the same time "with reasonable clearness "that he had 


` other-and different motives for Ue action ` he took. Hee the: iy appe 


i 


ias done that in this case? ` m 
- Both the plaintiff "and the uda are "Eta Catholics int 


sdivion The lady’s name was Macnamara, daughter of:a Captain. e 


Macanamara, who had been a militáry officer -either'in the'servica ' 
ofthe British Crown or of the East India Company. Save that they , 
made occasional visits to England, both-had resided all their’ lives 


-in-ládia. * The appellant married the respondent ‘in the year-rgor . 


et Cawnpore. It-does-not appear whether ‘the lady had any dowry; _ 
In or about the year. 1904, the appellant obtained an appointment . 
us Aasist añt Éügineer-in the Indian Public Works Department ata: 
salary of from-Rs. 400 to.Rs. 500 per-mensem. ‘From the year "1904 
tothe year 1914, both inclusive,-he was stationed - at -Rangooii, 
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Two chÎdrèn were born of the marriage, a daughter, Dagmar 
Cecilia, who-the appellant, when giviúg-his evidénte. in November; 
1917, stated ` was then in her’ fifteenth year,’ ‘and a son, who the: 
appellant on the same occasion stated was then in his eleventh year.’ 
The husband and wife paid-a visit to England’ in "the year :1914.! 
They were there when the’ war broke ~ out.” The: appellant was’ 


ordered to return to his poit - forthwith. ` He did 80. -His wife was! 


not permitted to faccompany him. Sheisucceeded, however, in get 
ting back to Rangoon in December,- 1914. Up to. that time" the: 
husband-and wife appear to have lived’ happily together. Indeed: 
the correspondence put in-evidence would tend.to show that: they; 
were a very attached couple, devoted to. their children, But eithen 
* while they were in England,-or immediately? after ‘their return, tín-^ 

happy differences sprang up between ihem, due to causes they: 

both decline to disclose, and' ultimately they: separated. A deéd óf: 
separation dated the rst December, 1915, was drawn up, and exe-; 
cuted by both.of them. ` Unlortunatély,this deed was not prepared 


by a professional man, but by a Spanish, priest named Colombo: 


lt omits much that it should have coníainéd, »ànd;tlis litigatlon is: 
probably in a great degree due to:those omissions, By it the appel-t 
lant covenants to.pay tò his wife out of his’ income for her life, .a» 
` monthly allowance of £8, and “alsó more if possible.” _It contains, 
& further: provision that he:should keep ‘his son Terence at school,, 
having the boy with him during the boy's vacation -and that. only, 
and that his wife should keep thé daughter. Dagmar-at’: school, and- 
have the girl with her during. her vacation-only: i The. cost of the, 
maintenance;and education of both-children ta;be paid separately- 
‘by.the appellant, the moncy being paid by. him direct tp the school.,: 
^ No' mention whatever, is made in this deed! ias to. any: property ; 
or income to which the respondent.is in her own: tight entitled, 
The words ‘also more if possible" would: seem to indicate: that an> 
increase of her allowance was contemplated,., but if ‘so; under -the- 
words of the deed, the increase:was to be paid out of the " appel-; 
lant's income." That is the only source: mentioned: from . which it 
was to be derived: The allowance,of .£8-:per. month was: undoub-. 
tedly rather meagre. . The appellant and: respondent flatly: contrar . 
dict each as-to the reason why it was meagre.., T lie reason he gives ; 
is this, that his financial- position at the time did üót énable him to: 
make it}larger. The reason his wife gives is that it was: understood, 
indeed stated by her husband, that it would be: supplemented: by 
the net rents'of-the-houses, Kerry and : Kildate; "which'she was: ene 
titled to receive for her own benefit Father-Colombo was.exatinet 
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' ded om dtécrogaforles delivered on behalf ot the responder on the: ] 
` sa8th- February, 1917, ‘and on cross-interrogatoríes delivered - Of)” : 
.. behalf” of 'the „plaintif. on the 3th March, r917. He ,did;` 


not > apparently answer these’ latter at. all, and. his aniwers, 


“tos the first - get are ^80 unsatisfactory, from defective recollec-.. 


tion, that- they -arè'.of no assistance, Whatever may. have ‘been: 
the cause of the differences. which led to the geparation of. tho; 


‘appellant and respondent, it is plain that their feeling towards each. a 
5 other became greatly embittered. And that fact shoutd be borne , a 
ih mind when one has to estimate the reliance to be. placed on. the, , 


accusation which; after the quarrel, the one makes against the other; 
“or the claims the one puts forward against the other. "Under, the, 
influence of stich. feelings, each, without consciously intending . dt: 


E. likely to exaggerate his or her- own merits or grievances, and thè 
- others want of veracity, and thè extent and que of his ` or heri | 
misdóings, e E 


-The making by a husband of an. advancement to his. wife. 
itn Jacte a kindly and metitorious action: There. is nothing | pi 


1f the appellant- was ‘free to. acquire immovable. property din Ran 


_ goon, Without any person's permission, intending to make a: gift of 


it to`his wife there would be nothing easier than to buy it in- big. 


- Own name and convey or-assign -it to a'trustee for her. or to hers 


self, or possibly to declare : himself `a trustee for” her and : ‘to, dó.-: 


, 80 openly without disguise or contrivance. In the _pfesent- casé-he’,_ 
` did not do that. Héehad .resort -to every expedient to makeát: 


appear that in the acquisition of his sites of.these two houses). 
‘Kildare and Kerry, his wife was the’real purchaser, . -and he only. an: | 
interested witness. His desire to` make | an- adyancemesit to. her, 
won't ‘account for that, - The conveyances having been i in fact, made: 
to her direct, if the appellant is to succeed in “showing that this ` 
was not done, prima facie; for the- purpose of making an üdvance-.. 


E „ment to her he-must bé prépari in. show for what other. rational; 


purpose itwas done, ‘He endeavours ‘to do that, ‘in this way. | ‘He: 
“states that i in ‘the years 1907 and 1908 he was under the impression, ; 
‘erroneously, as he subsequently ..discovered,. that -members ofthe 
Subórdinate Civil Service in: Indis, such as he, was, were ‘by one óf 3 


-acquiring immovable property. And that he resorted ‘to the 
expedients héreafter described for the purpose of evading that rule, 
eric d appear that liis - wife; not he SS was- thé Beal 
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' be ashamed of in it. » Nothing to néed secrecy or-concealment. . 
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' "He was-mistaken. : The rule is not what be says hó- supposed _ 
i it to'be.. It is this, such an officer as he was may, without. obtain- 
ing the consent of any superior, acquire immovable property for 
tesidential purposes, -but the consent of the Local Government or 
of the Head of a Department’ specially charged with the duty of. 
giving Such consent, is absolutely necessary for its acquisition by. 
Buch an: ‘officer as the appellant was for any other. purposes, The, 
purchasing ofa plot « ofgroünd for the purpose of having, a house- 
built. upon it: jp: “Which the, .pürchaser intended to reside would un, 
doubtedly be a purchase: -for,* residential purposes" ; but it. is not 
ed Clear:that the purchases of plots « of ground as & speculation for 
having dwelling houses for tenants built upon - -them would be treat- 
ds purchases” of that “kind within- the meaning. of this rule., 


However that may be, hé states that. he was under the impression, ` 


" shat the rule was general ‘and prohibitive, that ‘he took action in 
-ordet to o evade d and that he never intended to “make a gift. to his, 


aoe 


f houses. to her, t at he told. “her 80, and- treated them as hers. Tt is. 

not disptited | that, while they lived amicably "together he managed. 

théie houses as if they were his own, He let them to tenants, fixed. 

: and recelyod the rents, and applied them to his own _ purposes, 
idling her what he had done. This financial management of them, 

ab says: ‘auited het. She acquiesced in it, ‘and whatevér ‘her pro-, 

- . prietary interest if them she might have had - ‘it was but natural 


P that, while they i lived happily together, such a practice would be. , 


followed. But there is‘ this fact, as will be presently. shown, which. 
. strongly, corroborates ‘the appellant's story. If he merely intended 


to evade his ‘supposed rule, then his action during the’ entire time, . 
ire from June. 190%) till the date of the separation deéd, ‘though not 


“very. wise, wis not very imprudent, , But if, on the contrary, he 
intended to:confer: ‘these houses on his wife as an advancement, 
then: Having regard io his own. interest and that of his children and 
. to his: ‘fingpeial position, it was rash almost to recklessness, at ag 

Tt ig; Jy. carefully examining the appellant’s financial position at 
elich ‘ate "of his speculations that aid can. best be obtained to 
> determine which of the conflicting stories of the two parties. deserve. 
: tredencé, :: In or about June. 1907;,the Jappellant ; apparently came 
to the conclusion that money could be made „on the somewhat 
r hazardgua_ adventure of , building dwelling houses jin Rangoon- 
on bogrowed ‘capital, _ His wife. does not, appear “to have ever 
had money. of her own. He says that he then. had: of hi$ own 
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aboüt Rs.- 8,000. "The sequel Will show ‘that -Rs. <4,000- would 
be much nearer:the mark. He- ~ purchased ‘a -plot of ground © 


from à * Doctor *Pedley : for ‘Rs. ‘10,000, . "He drew A- cheque - 
iü her favour for that: sum,'8he endorsed ‘it-to : Pedley. “the: “vendor, t 


. and by deed ‘of the ard July, 1907, ^ the "plot was conveyed “to `: her^ 


husband: signing his-nàme:to:the'deed-as a witness. : He ‘had ‘built’ 
upon this‘plot-a house*he named Kildare at:a .cost ‘of ~Rs. - 16,000,’ 
went to Jive init, when ‘completed, for a/period of - ii». months, and' 
then letit'atthe/rent'ot- Rs. 180 pèr mensem," To: megt: ; this. outlay” 
of- Rs. : a6, 1000, he’ borrowed from*his"sister Rs, -8,000, "a debt. still 
apparently - unpaid, "and “from -money- ‘lenders “named ' indifferently: 


Balthazar and Son-and Joachim,‘a sum “of Rs. ^:2,000'at^ what? Fate 
. of i interest is’ not stated,. q*^whéther or ‘not’: a promissory ‘note * vas 
given for it by the appellant, but ` presuming "that vihe “money, was 


borrowed on those-easy and-generous terms upon "which loans ate, 
in India, made "by- money-lenders;- 'the' interest ‘could not have been? 
at a low rate, "The plot of ground: so ` purchased” was "imniediately | 
mortgaged to Balthazar and Son'by a "deposit ôf the title "deeds ot 


dt "The respondent was well aware “ofall this and does not dispute: 
‘At, /Thequestion arises ‘at once: on ' the (face - of" this transaction,’ 


what was the subject matter"of the gift ‘to the wife—was “it the ‘plot: 
of ground. conveyed to her by the ‘deed of ‘the ~grd ` ‘July=the only’ 
documents in which her name is mentioned ? -Or "was it the`plot : of 


ground with the “house subsequently erected - upon it ‘at a'cost ‘of 
: Rs, 16,000, that i is Rs, 36, ooo worth of’ property: in "all. Andi the 
_ latter, was it given freg from incumbrances, ‘or was it ‘merely ‘the! 


equity of redemption that was intented ‘tobe “bestowed ? Accord:' 
ing tothe respondent's Claims, it was "apparently: the ‘land with the’ 


n house upon it, free!from incumbrances, ` If- “so,"she’ thereby became 


dnd cohtinued to be entitied 10 the rents - at "which ' the house: was 


, let. é 


“At [this tide the sposi. had- his “life | ‘insired "fora 'sum “not! 
mentioned ata premium "of! Rs, 120'per' merisem, but : that - was the: 


, only provision‘he had made‘for his family inthe case-of his death. . 
“Itis nót-prétended'that -apartifrom:' Kildare^he ‘had “any ‘property 
. Whatever. Well, within the next twélve months'he purchased ‘another’ 
: plot of-ground’from! the same 'Dr.’Pedley ‘for‘Rs,’ 8/300. ‘He ‘said 


he hdd ‘sufficient: money’ of: his own to pay the- -* deposit, - Rs, ‘153008 
He was still under the-samé - -erroneous "impression "agto'the ‘Givil 


“Servicé-tule;! thétsgme disgüise was: adopted *on'this ~as-on - “the fast ~ 
occasion, A’ cheqüe Was drawn: by: the appellant in: his wife’ avout 


for'Rs,- eeu by ‘her to ` Pedley the ‘vendor, and: aed! 
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oficonveyanca of: the:plot .exécuted by Pedley-to-:her. A honse. was’; Pa. É 
subsequently. by :the;  appéllant built upon this plot át- a cost of 19203 


Rs- 15,0008 house:called Kerry, making : Rs. 23,300 in all To, PJ. EE Kerwick ' 
méet this expenditure the appellant. botrowed from: Balthazar: and + cag” ; 
Son Re. 4,800, and- the: balance, ` presuttiably . Rs, 10,800, from: x M- Kerwicl. 
the Bank of Rangoon, but on what terris. or. how: secured is not Zord Atkinson, 
stated; nor is:the state of his account-with-the Bank stated. At this - MOM 
time he Stood"indebited | to- Balthazar and :Son in a sum of Rs. 15,900 > 
which with ‘the new-advance "brought: his "debt.up to Rs, 22,500 and’: 
hg pledged. with thé mdney-lender the title. ‘deeds of Kerry to secure 
this debt.’ | Again ‘the question may -be asked, what: was thé. suibject . > 
matter of; the gift to the respondent ? She claims it- was the plot of 
groynd conveyed to hèr with’ the house.’ built upon. it Of course - 
the: gents derived: from it becoming her own, Thus» if her. case: be : 3 

~ true her husband måde within 12 months - gifts of property to-be . 

E enjoyed. by "Ber. AS her own; arid, which if- he. died she. might ; -keep . 
to. hérself dud give, none “of it to ber’ children,. _ worth; about > 

. Rs 84,005 while bisi debts. amounted to about an- -equal. sum, _' 

z SiE hë had: been possesséd by an ‘uncontrollable: passion: to bes: ' 
7s tow upon: his wife beneficially. évery - fragment of property ha could 

: acquire, to. teaye himgelf. with nothing to. liye ‘upon buthis'salary, ^, 
” dnd at: the game timesbes burdened. with. -debt-and his: children. being. 
abyolutely tunprpvided: org he-could;not have gratified: that- passion - 
‘more fully:than- he, apparently- did, if-his, wife’ 8 caae-be:- truss, ` : 

€ “Hp onthe ` contrary; “his own-caáó be: tiule,-thren: there yas nothing 
selfish c or reckless.or cruel in: his. action. ` He: was- simply doing-his .: , 
best i iü & somewhat: "hazardous adventure; for himself and those: ‘who . 
had claims upon. him:i sin: án. -endeapout ta ‘make & - Provision, for. 

L, them all. ary He lev UE 

It: would. appear. to. their Siddhi that. the latter,: npttbe-former, 

qas the trde character of the course lie took.: “If November, “IQI@, ° 
-the “appellant purchased: Kenmare-Houise fora sum of; Re; 17,020. . 
"He says, he: was no-longer under the impression: that such. purchases; , 
Were prohibited, and: that.he'got the desd:of-conyeyánce made direct ., 
to: ‘himself, . that he ledged the-house to his. wife: father): at arent? of-. 
Ré 180 per mensem, that this géntlemah»:requited: a:logni of., 
Rs. 12,000, that he raised this: sum for him, that only ‘half of it was 
repaid atid nö interést paid’ upon the’ débt for’ éightesn’ months, It 
appears from ‘Balthazar’s hccouut that from April, tgt2, to ‘the 'arst 
N ovehtiber ‘iu’ that year Hie paid to Balthazar Rs, 18,000, that’ “this 
‘extinguished his early indebtedness and cleared Kerry j ; but in the 
same; montir of Ne ọyember:he borrowed. from them: Rg,.26,500, with., 
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the ultimaté result that on the 6th September, r916, when a" balance 


^ was -ultimately struck, he-owed-Balthazar Rs. 25,000 for which he:- : 


gave : ‘him two promissory. notes,.one for Rs. 20,000 and the other 
for Rs- 5,090. How much, if any, he owed the Bank does not 
appear. . Yet, notwithstanding. these gifts, the respondent’s counsel. 
seized upon a chance t expression.contained ina letter written by-the - 
appellant to the fespordent, dated the: 18th. November, 1912, to : 
show. that the appellant: intended. that this house, Kenrifare, should, 
also be, like the others,given-to his:wife:and become.her . property - 


_ ‘beneficially. The letter begins “ My. darling Kathleen”. Jt is long. 
, and affectionate in its.terms, He informs her that-Kerry House ig, 


now free from debt, th&t-her father to get on with his busineda-_ 
required security front -the Chartered Bank of India, that ‘he, the- 
appellant, proposed to let him have the papers.of Kerry House to. - 


' deposit with the Bank, but that the:Bank refused to take them as. 


thé conveyance was-in her name, and asked her to send out to. him ~ 
a power of attorney giving him power to sell, borrow money and to - 
register on ' your property” Then he proceeds.in a bantering tons,..- 
So will you do please do the needful ? Now that you-are-such.a- 
woman. of business, you willknow the ropes and how to get the. 
document drawn up. ? Those words, “ your property,” -amount, 

it is urged, to a solemn admission, -almost fatal to..the appellant's ` 
case, They- were used in joke,-the-appellant swears, and it is .ob- 
vious how they came to be used: On the face of the papersshe ' 


 appéared:as [he owne? of-Kérry-House, The Bank insisted .on 80 


treating her, and would.not recognise the appellant's right to dea - 
with the -deeds Without a power of attorney. - And he evidently 


-reférs to the action-of the-Bapk in treating her as owner. - 


It does-not appear to-their Lordships that there is anything. 
inconsistent with the appellant’s case in the use of these words, 
The appellant proceeds. to inform his wife that be is borrowing 
Rs. 18,000 from Joachim on Kildare and Kenmare, Though: Kil- 


. daré is as-much the lady's as-Kerry, there is not a hint that he needs. 


or desires her consent to encumber it. He iriforms ler that he has 
let : Kenmáre to -her father at-Rs, 180 per month, Anat out of this 


d Xi Seve tois deducted = M: 
2 2 Re 
Interest On the loan of Rs, 18 000, per mensem — . 20 — 
Municipal taxé8 E we « "see NE et 25 i 
i Firei insurance uli 1 ; ooo 22 a Ie 
«we pe gee fie fc ie rub m "7 7 455 


leavitig à balance of Rs. 23 to pay-off the capital loan’ of Rs, $8,009) - 


` 


`~ 
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which it would- take sixty years, ha says, to. do; and -proceeds $ 
“ Well, I won't lose-on it; I can get Rs; 22,000'any day even now 
forthe property." Then comes the pregnant sentence, * I can't 
put this house in. your name, as you:are not here to see what you 
have lost? Of course, he can't manipulate the thing as he did the 
others, to make it appear tbat she, not hé, was the purchaser, but 
the words "So see what you kave lost,” it is seriously contended, 


- show that eveli this net rent of Rs. '?5 per mensem was intended to. 


have been bestowed upon her. It would Appear to: their Lordships 
that-these words were not used seriously. — . - 


-On: the 18th December, r91 5, the AE solicitors Su 


^ to:her husband a-letter containing the following passages :— 
. © With regard to our client's house property:in- Rangoon, we, are 
_ instructed. to callupón-you either to-convey to our client the house 


"Which you-purchased in your own “name out of the proceeds of the. 


Psoridüges on.our. client's two houses or in-the alternative to pay off 
the said irortgnges and-hand óver.the title deeds of the two latter 
houses free-from incuiibrance. “We are also instructed to call upon 
you to render a full account ‘of thes rent and:profits of these houses 


` received by you while acting for our client under power of attorney, . 


You having ‘purchased the third house on.behalf of our client out 
of her own monies she could insist-on.the house. béing. conveyed to 
ber, but she is willing for you to retain it ‘Provided you pay. off the 
mortgages on the other houses, 

: "Unless you comply with the above: demands forthivith our client 
vill institute legal proceedings to enfotée- her PE n 

"Such was her claims :. =: € . 

: Much reliance was placed by the sondit on expressions such 
as. the following: used by the appellant: “ These houses were 
intended’to be a provision for my family, " or “an investment 5 
my family,” or “an investment for the benefit of my family, ” 
such like, - a of this kind is commonly used.to express Ws 
idea that the'speaker has acquired or.inlerited or hopes to acquire 
or inherit property which he may thefeafter bestow: upon the mem- 
bers of his family at such times or in such shares as he should deem 
fit ; but it does not at all, their Lordships think, necessarily.convey 
that the speaker had at some tima.before he used it actually bes- 
towed, as in this case, on one member of his family all the property 
of. which he was " possessed; He' many times said ha intended 


Kildare for Dagmar.. If Dagmar's mother should ‘succeed in her- 


claim, Dagmar must go penniless. . According to the respondent's 


csse the way in-which appellant bas.to provide:for-his family has by: 
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, Rot Andee: viodt- to, confer everything he had upon: ‘herself: “Whit 
the provisions.of the.dead:af separation ‘were being discussed, the * 
pos oie that her husband stated she should . have the net rehts:^ 
fKildate and Kerry, each being let at Rs.: 1180 per month ; which ` 
in. thé result meant tliathe-had contracted to. pay -her" £8. per 
month; to. pay for the ~ máintenance and education: of: his«son ‘and’ 


: Kona andy apparently to pày- the interest: on his debts, „put: ‘of 1 


his: éalary. plus:Rs; 25.per mensem the .net rent of: Rénmare.; Ha. P 


seems incrédible that any man in his.senses would consent to, ‘stich: [o 


an ‘arrangement—more espécially-at a time: when. the spouses were. i 3 


estranged ` ‘from’ each other, their'feeling ‘towards’ each other em , 
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bittered ‘and: ‘they were abéut to be separated possibly néver to meetz' ` i 


'again..:; He: asserts that: no arrangement of the . kind was ever. made, | 
-^ and:certainly in their Lordships’ view. his financial position rendered | 
s it improbable that itshould'be, CET: ers 


c Tt only: remains to deal with, a matter. of ETE impor. 
taticé; "The respondent'states.in -her- evidence thatshe.and her: ' 
husband had a-quarrel in: January; 1915; that up to:that time.he. 
néverstiggested that;these two houses, Kildare. and Kerry, were .: 
nothers;.thàt when they 'quarrelled she threaténed to: go home, 


thàtcha-said she might go, that she. then asked. him how ‘the two.’ 


houses stood; and that:he gave her exhibits 7 and 8,. She does not... 
say she-told’him.when she ‘put this question why.. she wanted to . 


know their state. Now exhibits 7 and 8 are most undoubtedly. : 


dócuments giving in detail the particulars of the financial position ` 
in which these two-houses then: stood’ The ‘appellant was cross - 
examined in reference to them, the replies are notin their Lord- 
ships” view at all-satisfactory- He.admitted that-both. were, in- his 


handwriting, said he coubd not remember giving them to his wife, -' 
that he:did not know:when'she got them and could mot give any-: _ : 


reason why he-drew. them up unless for his wife, tHat exhibit -; 
No.: 8 must.have been. drawn- up: about January, 1915, that he. 
thinkg^he' drew. it.up.to assist: his memory, pu he did not re- 
member “giving: it to his wife; . 

x, Nów.the demand for. this. information. would eril suggest to: 


the:appellant one-or other of two distinct and - different: things, 4 


First] that the respondent ’had-resolved to insist upon her: claim to.. 
these two} houses, or second,-as she-knew he had _ no property- others: 
thar) Kenmare, sha-desired to ascertain the net income they yielded - 


. for.the:purpose of determining.the amount of the separation allbw-i 


apte she:could insist-upon being, paid. -Lf thefirst, it would not.be., 
ugnatral fhat;be :shopld ‘refuse to :give.the; information, : If: thas 


4 


PN d 
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Voùsinj. Sims code 
second, to show the houses were sö heavily encumbered and their 
yield little, it would be But natural he should furnish the informa- 
-tion, eo as it would show how narrow were | his, resources, 
-and would go to help his case, and justify his “ objection to increase 
her allowance, ~ Though his mode of answering may compromise 
` him to. some extent, the purpose for, which the information was 
- required being doubtful these documents do not, hurt his ‘case as 
much as might at first sight be supposed, and cannot be taken as 
equivalent to, an admission that the two houses were Lab wife’s pro- 
perty. d 
On the whóle their’. Lordships are of opinion that the appellant 
has discharged the burden which -rested upon him, that the evi- 
dence rébuts the prima facie presumption fhat an advancement to 
his wife was intended, that the decree appealed from. was wrong 
and should be reversed and the judgment of the trial Judge should, 
for reasons-however other than those given by him be restored. 
There will be no order as to costs either here orin the Courts 
below, except that any costs paid by the appellant under the decree 


- of the appellate Court should be returned to him. "And they will 


Aumbly advise His Majesty accordingly. 
* Wontner & Sons’: Solicitors for. appellant, , 
- Bramall & White: | Solicitors. for BE apona 


APP . Appeal decreed.” 
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Abetment—Ofrence not substantiated. - $ 
An offence of abetment falls through, if the principal offence is not 
-~ substantiated. Raja Khan v.- King-Emperor " "- a as 5428 
Abwab—Utterayan; See Assessment "m E - ` € 433 
Accomplice, "évidence on nature as donee ; See Evidence, admissibility 
: Of p. mE "T cas m "e 204 
Actoünt; sui? for—Karta of a joint Hindu. feni imitation Ad UX of - 
1$08); Sec. t0, Sch. I, Art. 120, . 
Section to of the Limitation A-t does not apply to an implied trust, but to 
"an express trust. A Karta of a Hindu joint family i is not vested with the 
property belonging to a joint family. . J 
. | Art 120 of schedule I ofthe Limitation Act, which provides 6 years’ limita- 
R tion, applies to a suit for accounts against a' Karta of a joint Hindu 
family. Biswambar Halder v. Giribala Dasi =. om I .35 
Acquisition of land, effect of; See Apportionment see T ase 137 
Act XXXII of 1893, Sec. 1 — .. " m T = 339 
——XXXVlofi860,Sec.36 .. e - - 75 
——XLV of 1860, Sections. 2, 5; 499, 499° Expl., 499 Exceptiogs 8, 9 me 94 
——XLYV of 1860, Sec. 396 .. See my os on 89 
=X LV of 1860, Sec. 430 s C^ ee Ade ES on 476 
- ~=] of 1872, Sec. 114 ow oe 2o “ "- 89 
——IX of 1872, Secs. 129, 130, 131 & sop g T 233 
—Xofi873,Sec. 133 . — see Sse - : 31 
HI of 1877, Secs. 17, 49, ws m NE m owe 479 
~l II of 1877, Sec. 69, Rule 174 v w w - 471 
———II of 1882, Secs. 81, 83, .. one m Tt e 490 
—— IV of 1882, Secs. 3, 59, 95. * dia - “ ite 479 
— IV of 1882, Sec. 58 (a} «^. m um an e 278 
——IV of 1882, Sec. 89 T TE s "e - tar 
——VIil of:1885, Sec. 15 P PE LI one "e 77 
—— VII of: 1885, Sec. a9 Kee ie "S - 07 € 134 
— VIII of 1885, Secs: 49 (5), 85 (2) wee oe T ud 296 
——VIIT of 1885, Sec. 52 (6). ... 7 . ” a S02 
—e-VIII of 1885, Sec. 86 — m 236, 
——VIII of 1885, Sec. 174 ee -0 e - - 


— Vili ut 1885, Secs. 185 (2), Sch. HI Act 3- m ~ ££ € 
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Act V of 1898, Sec. 110 ie is ^ T a 89 
cV of 1898, Sec. 133 E m v eae ase " 43 
—— V of 1898, Sec. 145 sas tee d e - Y4xAS255- 
mV of 1898, Secs. 145, 435 (3) m ME" 2 METTE 
MT LÁN of 1898, Sec. 148 (3) se. (i000 9 a M 05 om 5 HSER 
V of 1898, Secs. 195, 403 wn ‘as we oe we Le 9A 

















V of 1898, Secs. 263, 355 «e  ,., w MNT. 
—— V of 1898, Sec. 437 m se t ot oe se AS 
—— V of 1898, Sec. 488 (3) ` wn ao Ba Ds Ves tss afl. 
maX III of 1898, Sec. 13 (2) .. ane T "^ - qua. 490 
——V of 1908, Sec. 34 ms - wee, 239 
——V of 1908, Sec. 102 ase ae T PT we Pos 83 

V of 1908, Sec. 115 P som ae 7 oo om M 
——V of 1908, O. 8 R, 6 a "d "a, 

=V of 1908, O. 34 R. 5. — DE pe - bn 121 
NT of 1908, O. 44 Riaz u asa - om € 07 48 
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——IX of 1908, Sch. I. Art. 44 i a e d e TO 48 
wn IX of 1908, Sch. I. Art. 132 oe oom om . - aii, 278 
—— IX of 1908, Sch. I. Art. 144-000 NE CEN ee 

IV of 1912, Secs. 37, 38, 62 x Po oats PERLE! 
— Act VII of 1918, Sec. 3, Sub-secs (1) and (3). .. es oe gad 
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Admissibility in evidence—Evidence of subsequent conduct ; See Sale certificate" 27.402 


——— ——in evidence—Stamp Act (Ul of 1899), Sec. sic Décumanté executed eee z 
in 1862—Insuficienfty stamped — Decres—Age of the party—New point s. : 
in second appeal. 
. o ijr SBA 
` Section 36 of the Stamp Act is- applicable to documents of the years “when p Da 
Act XXXVI of 1860 was in force as it is to ied stamped docu. ` 


* ments under the present “Act. ae eat Sh fee 


The statements of the plaintiffs age in decrees i in which the defendants of of. US 


. their predecessors were no parties, are not conclusive and binding against 
them (defendants). ` f 


A new point, which is not a. pure question of law, cannot;-for tho first time, aa 
be taken in second appeal. Nilratag Mitter v. Abdul Gafur'Gazl . -a.n 75 
Advocate-General, duty of Advocate General made defendant in public capa- °-° 3. . 


city—Avocate-General, if pound to Support the rino of P primary itera. 
- Court; See Trust deed oe ggg 


.- if bound to support the judgment of primary Court—Advo-7 "— ~~ 
cate-General made defendant in public capacity ; See Trust deed — «^X 453 


e.~ wee’ sa 
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i Kye o of plaintifi—Statemént in decree—Defendants^ or theif Leto ‘no ! nanah 


party—Slatcment, if binding j j See Admissibility i in evidence ' pi de 75 


- D eaten 


PA 


» 


guy 
imd = 


Vet. XXXII.] INDEX OF. CASES, 
T 
a2 an 
Agreement to pay consolidated rent—Original holding and encroached lands 
91: —New holding ; See Rent, suit for "m - 
Ambigqens Contract—Parties, right of, how dotermined—Conduct of parties ; 
37 See Document, unambigious "S "m wà a 


Ansugl tenancy—Rent paid annually —Conclusive proof; See Notice to quit m 
‘Aperialta’ , meaning of ; See Inheritance .. Sed Ms s 


Appeal, maintainability of—Civil Procedure Code (Act V of 1908), Sec. 
75 115—Revision—Sale, setting aside of—Bengal Tenancy Act (VIII of 
= skori through mistake of Court. 


An application was made under section 174 of ¢he Bengal Tenancy Act, to 
s, Set aside a sale on deposit of the amount within 30 days from the date of 
s, the sale. The amount deposited fell short by a few rupees of the amount 
s, of the compensation due to the purchaser, through the mistake of the 
< Court. Assoonas the mistake was found out, the deficit amount was 

=. deposited by the applicants. An application for setting aside the sale, 
d ` made by the purchaser, in which the decree-holder was no party, was 


. rejected by the primary Court, which order was upheld by the lower 
E appellate Court. On second appeal. 


4 (m 


icHeld, that no second appeal lag. : zo ~- Dc 
{That the High Court could not revise the — under. section 115'0f 


92 the Code of Civil Procedure. -Karamall Molla v. Tamijuddia Molla- . ... 
m, second —New er if and when can be taken ; See. Admissibility in 


La evidence -  .. - aes " - m 
— — and revision, difference descend i $e Asc ent 3s 

Appellate Court, when can entertain a new' ground ef limitation ; See” New 

point of limitation taken In appellate Court o «s w rn 


Apportlonment—Compensation—Land acquisition —Landlord and tenant— 
Perpetual lease—Harhet value— Acquisition, effect of. 


The market value of the land acquired may be determined ón many hypo- 
thetical considerations. But the question of apportionment of the sum 
awarded as between the landlord and his tenant must-be based, not on 
hyphothetical grounds, but on an accurate “determination of the value of 
their respective Interests in the land. The moment the land is acquired, 
it ceases to bo the property of both the:landlord and-the tenant, and it is 

2° consequently erroneous to bring into- consideration tho’, hyphothetical 
assumption that the land would continue to be,covered by the huts for 4a 


yoars and that at the end of that period would be delivered by the-tenant: 


a, to the landlord, Nayan Monjuri Dasi v. Hem Lal Datt | -u ee 
——— of sums to be awarded to landlord and tenant, how determined; , 


tas See Apportionment T i" too qma tuo os f um ouf T Lum 
Asdissment— Income Tax Act (VII of 1918), Sec, 3 Sub-section (1, (2)— 
co Agricultural income—Fit to be taken to -market’—Right to begin— 
Statute, interpretation of, acted on for along Hue GIN duty of, in 


asserting tax—Egiitable construction— Fiscal statute. 


TIS 1585), Sec. 174—Deposit of meney—Deposit of compensation Jallinp: 


13 


75 
433 


236 


2 


137 


- $10 THE CALCUTTA LAW JOURNAL, | [Von XXXI. 


PAGE, 

Asseasment—(Conid.). - 
The process employed by the applicant company for the cultivation of tea” 
e bushes and manufacture of tea as a commercial commodity was as followsr 
“ After the tea bush has been planted and has arrived ata proper state 
of maturity, the young green leaf is selected and plucked by hand from 
the bush. ‘It is then dried or withered and rolled, dried and stoned, The 
actual dried and rolled leaf, the produce of the tea bush, is then sent, to 
the market. In the very early days of tea cultivation, the en 
leaf was dried or withered in-the sun and was then rolled był hand. This 

primitive method was replaced by machinery.” 1 $ 


Held, that the process employed by the applicant company for the cultiva- 
tion of tea bushes and manufactur@ of tea as a commercial commodity . 
could not in its entirety be appropriately described as *' agriculture,” 
within the meaning of sectidn 3, sub.section (1) of the Indian Income Tax 
Act; “The earlier part of the-operation, when the tea bush was planted 
and the young green leaf was selected- and plucked was * agriculture. 
But the latter part of the process was manufacture of tea and could not 
be described.as * agriculture.’ "The manufacture of tea- ag a marketable 
commodity from the green leaves was not the performance by a: 
cultivator of a process ordinarily employed by a cultivator to render 
the produce raised by him fit to be taken to market. 


The Crown seeking. to recover the income tax,:must bring. the subject 
within the letter of the law, otherwise the subject is free, however much 
within the spirit of the law the case might appear tobe. There can be 
no equitable construction admissible in a fiscal statute ; the benefit of the 
doubt is the right of the S SOR tiz - - 


* An interpretation ofa statute’ wifich has. long been acted on, should not be 
disregarded by a Court of laws * - ~ : B 


The objector who question$ the assessment of tax by ‘the Crown is entitled: - - 
to begin -at the hearing of the Reference in the High Court. Kiting: Valley: 
Tea Company, Limited v. Secretary of State for Indla in Council saè 411 


Assessment—Zndiam Income Tax Act (VII of 1918), Secs. 3 (1), 5t— Selami- 
fer settlement of waste lands or abandoned holdings—Selami- for -. 
recognition of transfer of holding from one tenant to another—Uttarayan 
what is—Income from Uttarayan, y assessable—Reference made 
by Board of Revenue arising out of proceeding for assessment of income 
tan within the jurisdiction of Collector of Tipperah—Vakils, if - can be 
heard—Counsel, if can be instructed by vakil—Solicitor, not a vakil, if 

‘gan instruct- counsel—Nature 'ef jurisdiction -of High - Couri in the - 
hearing of Reference—Appeal and Reference, difference between. 

Selami or premium paid for the Settlement of waste: lands or abandoned-- ` -~ 
holding being rent'or revénue- derived from land within the + meaning of” 
seetion-2 (1) (a) of ' the- Indian: Income Tax Act, is not chargeable t to — e 
income tax. . 

Selami or premium pald for SR of a transfer. of a a holding from one os 
tenant to another is notan agricultural Income, - and is chargeable, to 


u^ 
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income tax, When the transfer is recognised, the original tenancy con- 


tinued and there iv no'néw demise: “Thé sum _pald as slami in ‘such °?” 


circumitances, i is'not rent or’ "revenue. 


Utarajan, not being | rent or rerenii,: an income e derived from it, is charge- 
able td income tax. ~ z - R 


E Uttdvayan is a voluntary payment, made by tenants, at one pice per rupee 


of their rents, “for expenses of the” Bastu Puja “on the Uttarayan San- 

^ kranti day (the last day of the Bengali month ‘of Pous) and for the 
distribution ‘of sweets .and "oranges to -all- servants to the estate, 
- Government officers aad local - Puis 5 It is ; Comequesir an illegal 
exaction. . QUY ae me 


. The nature of a proceeding under gectiod sr of the Indian Income Tax Act, 


cannot be affected hy accidental circumstances, such as the place from or 
: the channel through which the ‘Reference has been” made. 


The. High Court exercises, not an | original | but an. appellate jurisdiction when 


it entertains a. Reference undor section st of the Indian Income Tax Act. - | 


. Ìn the case of a Reference 3made in connection with an assessment on a per- 


son who tesides in the town of Calcutta (that is, _ within .the limits of the 
ordinary original civil jurisdiction of the „High Court), the procedure 
should be assimilated with te Vac to s from the original 
side. : 3 NUS : 


- In the case of reference mii. connection -with an assessment on a person” 


who resides beyond the limits of the ordinary original civil jurisdiction of 


^." the High Court, the procedure should: be-that applicable to appeals from 
the Courts.in the provinces underclause 16'0f the Letters Patent. - - --- 


-~ In a Reference by the Board of Revenue arising out of proceeding for 


Es assessment of incóme tax within the jurisdiction * ‘of: the Collector of - 


, Tipperah and the Commissioner of the- ‘Chittagong "Division, vakils: and 
not solicitors, who are not vakils, are entitled to be heard &nd counsel can 
properly be instructed only by a väki: - T: T PO 2 


_ Rectification of error of-an inferior Court by a superior | tribunal, is common 
‘to both the proceedings technically called appeal ‘and revision. But a 
reference is made by a subordinate to a superior F tribunal with a view tö 
obtain” its opinion, | upon a controverted question of law and thereby avoid 
possible error. An 'appellaté Court “thus exists for the correction of an 

error of-a subordinate Court by way of appeal_or “revision, as also for the” 

- avoidance of error by a subordinate “Court by pronounclig’an opinion 
upon the question of law referred in sdvance., ‘The | essence of the matter’ 
thus is that when a. Court hears & reference. it really. performs the funce 
tons ofi a. “Court - of . appeal quite as much as if andoubtedly does when 


y |; it hears an application | for revision. Maharaja Birendra Kishote Manikya 


E SQ Bahadur v. Secretary of State for Indie in Council ` me ^ 
Attached property, „disposal of and dealt. _ with: „by subordinate. Court, High . 


eu Court, | if. can: direct ;- "See Inherent power . 20 “ee” we en 


` 
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PAGE. 
Attachement, illegal, of movable preety: at the instance of the decree-bolder ; I 
See Damages, suit for one oe ase aes oa 236 
, order for, of trees with -Jac thereon, if legal—Trees sistas on ~- 
lands comprised in the holdings of occupancy 'ralyats, See Criminal Pro- , s 
cedure Code, Sec. 145 ue ose ies Be. eas 255. 
Bengal Municipal Act,, sec- 85 (a)-—Circuimstances and property’ of assesseo ~- 
outside municipality ; Ses Tax, assessment of ; m -' ao 
————————— See. 85 (a) Circumstances, and. property’ how measur- == 
ed; See Tax, assessment of. 0 ee $C 210 
Benami transaction —Presumption—Advancement 3 See Resulting trust ove + 499i 
Bengal Tenancy Act, applicability of—Tenant, ‘not a cultivator— Tenancy, , 
not for agricultural purposes ; See Notice to quit eae vs ^6 
— » 1f complete code in respect of the land of landlord and. 
tenant ; Seo Surrender. ... v ois oe - 386 
——————, if incorporates the general ‘principles | of the law of con- f 
tract and the doctrines of equity ju: pretence Dispute between landlord 
and tenant ; See Surrender ose oes ve ou -a86 
, Sec. 15—Failure of heirs of recorded tenure-holder to cause 
thelr-names to be registered in landlord's sherista—Interest, if affected by 
sale of tenufe—Decree against person who had no interest in land, to the 
knowledge of landlord ; See Landlord and tenant ass Å 7 7 
, Sec. ag, when. applicable ; See Rent, suit for SU ue 134 
„ Sec. 49 (b)—Grantee of a permanent lease by raiyat not © i 
being raiyat holding. at a fixed ra.e& ; See Sub-lease ~- ^ we on 296 
— m, Sec. 52 Sub-Sec. (6]—' At the time the measurement o on 
which the ( claim is based was made’—Measurement made before the insti » 
tution of suit ; ; See Rent pu S ose E RUE - i 302 
— —— — , Set. 5a (6)— Presumption, 1 nature of ; See Rent "m 302 
» Sec. 174— Deposit of compensation falling short through n 
mistake of Court—Second appeal ; See Appeal, maintainability of toe 12 
———————, Sec. 185 (2,—Limitation? Act, Sch I Art. 144, if ` 
applicable—Possession given. by lessor part of lease “hold property == 
-—Remainder in possession of. the lessor—Suit ` by lessee for the ^ ~---"== 
remainder; See Dispoesession , ^. = bes re oa 
» Sch. 111. Art — Constructive dispossedsion j See Disposs- xg 
esslon ` : PN fev sis s iad ruo. qc 
, Sch. In. Art 3—' Dispossession, meaning of ; See Disposs- 
ession in) Pet Se -. eed e -9- 
, Sch. uL Art. j—Liase— Possession given of part of the Sann 
leasehold property Reminder in peer of the lessor ; See Disposses-. : Va 
sion ^ - ove we .9. 
Breach of Citt e ontract to be, “performed in initalinenis— Election ; ae 25 br 
Contract os ster ~ e i ses a ; 
— — of Contract, if takes lues befere’ ithe ime fixed ‘for ` performancë of li 
` contract has arrived ; See Contract ``- EM v à 168 


v 





*j 


215 
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Burden, increase of —Two-storied building replacing a hut having right of 


"E m of easement ; See Easement n we aes S 
d proof—Additional burden—Hut replaced by two-storied building ; 

J See Easement ise. ei "S - c on e 

ELIT proof— Contract to-be performed on the day following the holiday— 

Valid usage, éxistence of ; See Parties, right of - ie ane 


aof proof—Crown seeking to recover income tax; See Assessment .. 
—it—of proof—Tenure admitted to be permanent, heritable and transfer- 
able—Landlord to prove the tenure - Sansa in the characteristic of 


26% fixity of rent ; See Reclamation lease - oe rt ae toe 
7 — of proof—Woman precluded froin- holding pärticdlár office ; Sec 
15 Mutwalli m - or m - -— 


Bürgadar—7 enancy—Burgadar, if a tenant—Interest_ in, land. 


a Where there is no covenant to pay rent and no interest in land created in 
favour of the lessee there is no tenancy. ; 


wA burgadar i is not necessarily a tenant. 


oa 


A burgadar is & person who enters into -a profit-sharing arrangement ; he 


cultivates the land, gives a share of the profits to'th: owner dnd Keeps . 


~ TT the remainder as his remuneration. In individual cases, the ternis of the 
contract may indicate that the intention of the parties was to create in the 
. grantee an interest ia the hand ; in other words, if there: : is & demise, a 


tenancy is created, 


3 À certain land was made over to the defendant respondent, vh; at the t o 


^s of the arrangement, was & settled ` raiyat of the village, for a period of 


eleven months on condition, first, that the defend iat would bring the 


de land; under cultivation, would make « over half the produce to the plaintiff R 


andi take the other ‘half as his remuneration ; ‘and, secondly, that at the 
| end of the eleven months, the defendant would guit the land without 
T^ *- notice : 
“Hela, on a consideration of the whole agreement, that there was no tenancy 
, and that the defendant was bound to qui e land upon the expiry of the 


x prescribed period. Brahmamayee Barmani y; Sheik Mensur PS 
— 5, if a tenant; See Burgadar ie m we. s acs 
—— —, who is ; See Burgadar - wat E yan | T cde 


Catcatta Improvement Act, Sec. 41—Land ‘not required for execution of widen- 


ing of a road j See Land acquisition g ae -— 


, Sec. 42—Land to be affected by the execution of 
the scheme j ; See Land acquisition tte on on 
— —, Sec. 78, object of ; Ste Land acquisition Te 

—— , Sec. 78, when applicable ; See Land acquisition s» 
Case, character of; how determined ; See Costs . is ‘a 


i 
A a MÀ Coe 


! 











Gaiise, ordinary—Agteement to be split out of lengthy correspondence ; See 
. Costs ` " s P - oe 
———-, ordinary Witnesses examined at inordinate length; See Costs - | .. 
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Chancery Courts in. England —Transaction between two persons born in India 

and residing all their lives in Indis-—Rules of law applicable 3 j See 
" Resulting trust DU. de aes z ai - bes 
Charitable gif t— Condition precedent, failure of, effect. d » See Trust iod “i 
Charity—Regulation—Foundation ; Sse Trust deed x. - 


Chaukidari chakran tands—Resumption—Seitlement—Puini grant—Zemin- ^ -- 


dar’s power to appoint ckaukidar. 

On the 26th May, 1806, the predecessor in interest of the defendants, exo- 
cuted a putni babsliat in favour `of the remindar,- by which a putni was- 
granted in respect of 17 villages fora premium and an annual rent. All 
the lands included in the villages except certain specific lands, were de- 


mised to the putnidar, but the remindar was entitled to appoint a chauki- . 


dar, should there be a vacancy in the office of chaukidar by reason of his 
dismissal, death or dissappearance : 

Held, that the chaukidari chakran lands, which formed part and parcel 
of the permanently settled estate of the zemindar, vested in the putni- 

^ dar, subject to the rights of the chaukidars : s 

The clause authorising the zemindar to appoint a chaukidar, did not ex- 
clude chaukidari chakran lands from the putni lees Kiranssshi Debis v 
Ananda Chandra Mukherjee ` ` 25 je ie 


Civil Proceduro Code, Sec. 34— Interest, payment of, for period antecedent fo 





suit ; See Interest we - =` 
eee SOC 34, applicability of; See Interest M BE 
ERU =r; Sec. 162—Suit for recovery of grazing fee valued less than 

Rs. $00 ; See Second appeal — at A "S 





section 174 of the Bengal Tenancy *Act falling short through mistake of 
Court ; See Appeal, maintainability of - ws aes 
» O. 8, R. 6—-Counter-claim by a person not a defendant ; 

See Infant's soils m owe E 
, O. 41, Re 22, at applicable to Letters Patent seal 
Cross-objection ; See Limitation - - E 








— À—Law rule of England, applicability of—Criminal jarisdiction, exer- 
cise of—Indian High Court Act, Sec. g; See Defamation m 


Compulsory acquisition of land, powers of—Board authorised to? acquire land ' 


affected in value by execution ‘of scheme—Fünd; providing ; See Land 

acqufsition ` - " vee 
Conclusive proof—Annual tenancy —Rent paid ânnialiy ; See Notico to quit .. 
Condition precedent in charitable gift, fallure'of, effect of ; See Trust deed — .. 
Conduct subsequent, evidence of, when admisaible ; See Sale cértificate 


Confession by accused person on an inducement by police officer that he would 


be offered a free pardon ; See Evidence, admissibility of T" 
e —by accused under fear ; See Evidence, admissibility of d 
Conatructioa, equitable, if admissible in fiscal statute ; See Assessment i des 


——,. Sec. irg—Revision—Deposit of compensation under | 


PAGE. 


Cemmou Law of England, exceptions from, df can be eografted—Penal Code, - 
Sec. 499 qualified privilege ; See Defamation _... diy 
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Coustructlon, rules of —Document of title ; See Sale certificate TUE A 


Centract — P» i Bolicy —Inducing public ‘officer —Breack of contract before - 


time fixed for performance—Contract to be performed in instal- 


qmenis--Anlicipatery breach of contract—Remesdy for breach—Damages, ^ 


measure of—Abatemant of damages —Prowise to be d share of bro- 
be fits. t ` È " 23 


_ It is contmry to public policy t3. induce public officers, for money or other 


valuable consideration, to use their position and iufluence to procure a 


benefit : » 


` A breach of contract may take ‘place before the time fixed for performance 
of the contract has arrived, where the promisor has repuiiat ed the con- 
tract. In sach an event, the promisee may elect to sue him for breach of 
the contract without waiting for the tim: fixed for performance. "This 
principle applies where the contract has to be perfor med in instalments. 


Where there is a breach of a contract to bs perform »lin instalments by an 
unqualified and positive refusal to perform-the contract, though the per- 
formance thereof is not yet dua, the injucgi party may bring his action at 
once for recovery of damages. The damages for breach of & contract by 
renunciation thereof before performance is due, are measured by what 
the injured party would have suffered by the continued breach of the 


other party down to the time of complete performace, less any abate- . 


ment by reason of circumstances of which he ought prona to have 
&vailed himself. T 


! + 
Though the plaintif sues at once for an i anticipatory Breach of, a contract, 
his damages are to be assessed according to the cost of performance, not 
at the time and place of the breach, but at the time and plage set for per- 
formance. i l » 
The defendants agreed to pay the plaintiff Rs. 50,000 as brokerage on ac- 
count of services rendered by him in securing them a certain contract. 


The sum, however, was not payable in one instalment on a single speci- . 


fied date; the payment wasto bs distributed over twenty years at the 
rate of Rs 2,500 a year. The defendants wrongfully rescinded ~ the con- 
tract before the time for performance had arrived. 


Held, that the effect of renunciation by the defendants was that the plain- 
tif became forthwith entitled, at his election, to sue for damages for 
breach of the entire contract, and the damiges should be so calculated 

that he might be placed, so faras pecuniary benefit was concerned, as 
nearly as possible, in the position he would have occupied if the dzfend- 
ants had carried out the contract. The qualification that the damages 
were to be abated to the extent that the plaintiff might have mitigated 
his loas, did not apply in the circumstances of this case, where a definite 
sum was payable by the defendants to the plaintiff as the value of ser- 


* vices already rendered by him. The plaintiff was, therefore, entitled to^ 


the present value of the annuity of Rs. 2,500 for twenty years. 
When repudiation of a contrast by the promisor has been acted upon by 


, e 
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the promisee who has treated the contract as ended, though damages are co. 
* to be measured by ascertaining what would have arisen by non-perfor- S 
mance at the appointed time, they should be abated by reason of cire.- - 
cumstances of which the promisee should have reasonably availed him- |. ~ 
self, This principle is applicable-to the case where the promisee isto be , .* 
paid, not a fixed salary, but a share of the profits. Waharaja Manindra 


Cháüdra Nandy v. Aswini Kumar Acharyya — «i E 2,4168 
Conttact, breach of—Contract to be performed in instalments—Election ; See  . 
Contract : aoa sap m wa. | 168 
— — p , breach of, if takes des before the time fixed for performance of 
contract has arrived ; See Contract m i nS sue 2. 168 
=, performance of, falling on holiday, if affects. the rights of parties ; 
See Parties, rights of - m i 140 
— —- terms of, unambiguous— Parties, right of, how determined— Conduct 
of parties ; See Document; unambiguous si ead oe 19 
e —ÀHná—— onambiguous-- Conduct of patties, if relevant evidence ; See Docu- 
ment, unambiguous f m IE M s TOME" 19 
aroma 0f tenancy— Use of the expression ne taluk, effect of ; See Rent, 
enhancement of m "m he D an “49 
a by minor, if void ; See Infants contract - m 214 
—— {o be performed in instalments, breach of —Election ; See Cona. ae, 168 
ammm Àct, Sec. 129— Continuing guarantee— Post of Kkasanckee, being of, | 
permanent character ; See Fidelity guarantee - oe 223 
Conveyance by mother as natural guardian, if void ; See Limitation w 48 


Coats—Crisiinal Procedure Code (Act V of 1 898), See 148, Sub-sec. (3)— Costs, D 
~ application Jor, whengo be mad#— Discretion—Delay. 


A Magistrate has jurisdiction to make an order as to costs under section 148 
sub-section (3) of the Code of Criminal Procedure, though such order 
was not made when he gave his decision on the merits of the case ‘under . 
Sec tion 145. As long as an order for ‘costs is made by the same Magis- 
trate who passes the decision under section 345; section 146 or section 
147, he has jurisdiction to make the order. 


An application for costs, if it is not made at the time the judgment is deli- x 
vered; should be made within a reasonable time. What is a reasonable 

~ tme, ‘depends upon the circumstances of cach | ‘case. i 
In this case though ‘the application for ‘costs was made about two months 


after the delivery of judgment, the High Court i in revision did not inter- 
fere with the Magistrate's discrefion. Nafar Chandra Pal Chowdhary T. 


Sidhartha Krishna Majumdar ose ss ote - 34 
———High Court Rules, Chap, XXXVI, R. 93—' Ordinary cause '— ee = 
ant cayse’—Costs, why awarded. pad E. t Siege 


A sult does not cease to be an ordinary cause, merely because witnesses are- - 
examined at inordinate length or.because the true agreement between the. .,, 
parties bis to be split out of a lengthy correspondence, 


- 


ek 


Voi XXXir.] INDEX Of CASES 
Co sts—(Contd.). bk 
When the trial Court holds that costs should be awarded, not as an ** or- 
dinary cause,” but as. an, ‘important cause," reasons should be as- 
signed. ` 
Costs are now awarded, not as a punishment óf the defeated party but as 


*a recompense to the successful pnrty for the expenses to which he had 
been gubjected. .- 


`` The theory on which costs are now awarded toa plaintiff is that the de- ' 


fault of the defendant made it necessary to sue him, and toa defendant 
|! is that the plaintiff sued him without cause ; costs are thus in the nature 
of incidental damages allowed to indemnify a party against the expense 
of successfully indicating his rights in Cour and consequently the party 
to blame pays costs to the party without fault, These principles apply, 
^: not merely in the award of costs but also in the award of extra allow- 


ance or special costs. Courts are authorised to allow such special allow- 


z ances, not to indicta penalty on the successful party, but to indemnify 
the successful litigant for actual expenses necessarily or reasonably In- 
curred in what are designated as important cases or difficult “and ¢xtraor- 
dinary cases. 2 : 

* The character of a case cannot be determined by any particular phas? ' of it, 

- but various factors, such asthe difficult and complicated - nature of the 
questions of law ani fact Involved, the large amount in controversy, the 
length of time consumed in the trial, and like matters must be taken Into 
account, not separately but in the aggregate.  Maltaraja Mauladra Chas 


dra Nandy v. Aswial Kumar Acharyya © m "ue «c 
———, application for, when to be made--Reasonable tme-—Criminal Proces , 
dure Code, Sec. 148 (3) ; See Costs LEES ere ds 
Costs, reason for awarding 3. See Costs us "s an is 
———of Advocate-General, made defendant in public capsc[ty, when support- 
ing judgment of primary Court; See Trust deed ., " - 
Counsel, arguments, if necessary to enable à Court to arrive at a sound conclu- 
sion; See-Defamation s - m wes m 


Court, duty of—Costs to be awarded as ‘Important cause’—~Reason ; See Costs 
———9À, rights of, to learn judicially whether a person is oris not of unsound 


mind, See Lunatic on "T -- we " 
Court's d ity in administering law ; Sse Defamation .. "S" 
Criminal case—Doctrine of inherent power, applicability of; See Inherent 
power E E bs s e m 
——— Court, if can go into complicated questions of title and possession ; 
See Criminal Procedure Code, Sec. 145 m . 
——— Courts, practice of taking to, deprecated ; “See Criminal Pivcedúrs Colo, 
Sec. 145 v^ C » E w $^ T vse 
Criminal Procedure Code, Sec. 135— Alternative renters, existence of— 
Magistrate’s jurisdiction ; See Nuisance - one - 


———, Sec, 133— Nolse.causing injury to physical comfort 
of community.; See Nuisatice -- m die "S 


370 
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` Criminal Procedure Code, Sec. en proving service, if necessary 5 
See Notice, service of- - ue ae De - © ey 


z (Act V of 1898), Sec. : Lbs Lac cs DIRAS regarding 





growing and collecting—*Land’—‘Produce of land’ —' Crop — Version of -- 


a party Practice of taking to Criminal Courts, deprecated. 


Where the dispute in respect-of which proceedings were drawn up under sec- 
tion 145 of the Criminal Procedure Code, is one regarding thé rightto 
grow and collect lac on plum trees standipg on lands -comprised-in the 
holdings of occupancy raiyats, it being not one in respect of any land or 
water within the meaniag of that section, the Magistrate has no jurisdic- 
tion to proceed under that section and make an order for attachment of 
trees with lac thereon. UY. 3 E 

Lac is neithor ‘a .crop’ nor ‘land’ within the meaning of section 145.- 

‘Crop’ in section 145 is restricted to someth ing-the produce of the soil. 


The definition of ‘land’ as including ‘crops’.or *'the produce" is for the pur- : 


pose of-section 145 only. 


. The verson of one party cannot be accepted before any evidence’ is fone 
into as'to the fact of actual possession. t 


The practice of taking to criminal Courts, for the purpose of a preliminary 


skirmish, disputed claims, involving questions of right and title, about ` 


which the parties may intelligibly and with perfect good falth, take oppo» 


sing views, is Bae ‘Ali Mohammad Mandal v. Piggot E 
(dct V of 1898), Sec. 145— Possession—Right to 





carry on "Boring operation ina mousa— Complicated questions of title 
and possession—Consiructive possession —Licen'se to dig minsrale— Profit 
a prendre—2Difference of epinion—Sentor Judge's opinion prevails. 

” Per Chaudhuri, 9. (Newbould J. dissentiente) : In proceedings under sec- 


-^' fion 145 of the Code of Criminal Procedure, the Court has to find actual 
possession. 


-Per Newbould, F: Section 145 of the Code of Criminal Procedure is appli» 
cable where the report shows that there Is a likelihood of a breach of the 


` _ peace and the dispute concerns land. If the Magistrate is unable to find 
possession, he will act under section 146, if necessary. 


. Per Chaudhuri, $i When a party claims under a document or agreement 
the right of doing certain things over a large extent of territory, the per. 
formance öf acts under such alleged right in one portion of the ground ` 


of limitation raised in & civil suit, iz not of itself a'sufficient possession on 
which the Magistrate’s order under section 145 may be based for the pur- 
pose of forbidding in a distant locality acts-not necessarily in conflict with 
such possession, though at variance with the right, The Magistrate. le 
not the proper forum for determining such questions : 


fn such a case, the Magistrate Is to proveed Hide section 1 aere of the Code - - 


of Crimins] Procedure, ~- - 1 XE 


over which the right extends, although it may be good and sufficient for ^ 
the purpose .of keeping alive that right so as to be an answer to the plea - 


PAGE. 


14 


255 
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` Criminal Procedure Code—Conid.). 


Proceedings under section 146 of the Code, with regard to a large mouza, 
- will cause great injustice to the persons in‘ actual occupation. ° 
Për Curiam: In cases of difference of opinion in matters coming under 
section .145 of the Code, the senior Judge's opinion prevails, as the juris- 
- diction exercised -by.the High Court is under section 107 of the Govern- 
- ment of India Act of 1915, and not under the revisionial sections of the 
Criminal Procedure Code : 


Per -Chandhuri, Ja: It is not the function of a criminal Court to go into 
- - complicated questions of title and possession including that of adverse 
possession and of constructive possession- of wide areas inferred from 
-actual possession of limited areas, based upon disputed contractual rights 
' and obligations and- contested by independent claimants. - 


A license to dig minerals, confers no estate or interest in the soil or mine Y: 

containing them. Nor does it confer any estate or interest in the minerals 

, before they are actually gotten. A license.to dig minerals . . coupled with 

. & grant to carry them away, isa profit @ prendre, an incorporeal heredita- 

' ment lying In grant, and, if exercised by an actual taking of possession, it 

may be the subject matter-of use and occupation ; and, if_oxclusive, may 

- “be, and, even if non exclusive, probably may be, the nhe matter of an 
action to recover possession. 


"Where, what is actually in possession ‘of the parties, is not in dispute, but 
what has.given. rise to the dispute between the parties, is the right to carry 
on boring operations in a certain moura, the criminal Court has'no juris: . - 
diction to go into questions of title ‘and possession which will arise between 
the various parties claiming.and interested in the land both surface and 
underground. , The Indias Iron and Steel seen v. Bunso Gopal 
d Tewarl 5-07 0 m E ii -om 2 54 
Criminal Procedure Code, Sec. 145, applicability of—Lac, if *crop or and? ; See 
Criminal Procedure Code, Sec. 145... a e su ET 255 





p Sec. 145, proceedings under; Court what to find j See 

Criminal Piedi Code, Sec, 145 s wee T Ses 54 

» Sec. 148 (3)— Order as to costs, when can bs made r 
See Costs — oe one - e 070 e 34 

- — 4, Sec. 363 to be. read Seo with section 355; See ` - 
"Evidence La "n o "OM DUM LS 451 


wee» 








, Sec. 433—Dismissal of an application for’ sanction 
-T to prosecute, Tf has prosecution foc defamation; See Defamation ^ ~= 94 
—— ——j Sec. 435 (3)--High- Court's" power of süperinton- 
7^ dence under section 107 of the Government of- India’ Act, 1915, to set 
asido'p:oceeding, instituted withont‘jurisdiction,by a subordinate’ Court 
under, section 145.0f the Criminal Proceduro Code, if an. be exercised, 
t See Inherent power m. oe - vss p 370 


— — =, (Ac Vof- 1898) See, den tice Infans 
pith considered judguitmt, D ga TELE SR 
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Criminal Procedure Code —(Contdá). 
An order made by a District Magistrate under section 437 of the Crimjnal - 


x Proéedure Code, is not without jurisdiction by reason of notice not being -- 


given to the petitioner, as the case was dismissed under section 203 : 
The District Magistrate directed under section 437 ofthe Criminal Proce- 
dure Code to proceed with the case after: summoning the accused, by the 
following order : “ Read judgment and heard pleader. lam not satis- 
fied that the evidence is concocted” : 
Held, that no good ground was shown for the District Magistrate’s interfer: 
ence with the considered judgment of the lower Court. Fazarbi Bibl e: 





Moonsab Mollah. on a ves -— Set 
Criminal Procedure Code, Sec. 437, jurisdiction undor NOR. tot'served.; See 
Criminal Procedure Code, Sec. 437 ` ase s i 
Sec. 488 (3)—Attachment of movable —Objectlon— 
Procedure; See Maintenance, order for T - e. 
Crop ; See Criminal Procedure Code, Sec. 145 na "T j e 
Custom superseding particular rule of inheritance, how proved ; See Inheritance 
Cypress doctrine, if applicable to charitable trust ; See Trust deed ER 
———— doctrine, when applicable ; See Trust deed RS E aa 
——— doctrine, when applicable ; See Trust deed e 7 iie 
Damages, assessment of —Suit for ARBORE, breacb of contina; See Com 
tract m ‘ane ton - ons 
— mensure oC Malin T damagés—Promises to bo paid share of 
profits ; See Contract tee a ces P - m 
—— measure of—Breach of Contract by renunciation before performance 
due ; See Contract w et T n eon 


a Suit for—Ilegal attachment of movable property—New point of 


limitation taken in appellate Court. 

A suit for damages is maintainable against a decree-holder for "wrongful f 
attachment of movable property, which was pointed out by him as the 
property of his judgment-debtor, ` Bhusan Chandra Pa! vo. Norendra Nath 
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, unliquidated, sum recoverable— Interest, prior to suit and pendente 

lite, if recoverable ; See Interest m tee - T 
‘Dag?—Sudra woman kept as concub ne; See [nheritence. ag o “ ee 


*Dasyadi Sudraputra'—Son of Dasi—Dasi of a ‘ Dasa’ See Inheritance " 
Declaratory suit—Board a uitravires—Framing scheme; See Land 


acquisition m c: E ove e. T 
—— suit—Scheme sanctioned not authorising. Board to acquire bs com. 
pulsion any land ; See, Land acquisition m a nee, 
Dedication, if valid—-Equity of redemption didicated as wakf ; See Waki — ... 
Deed of settlement, construction of ; Seé Trust deed NE T 


Defamation— Party to a judicial proceeding, 3f privileged in making defama- 
tory statement on oath or othermise—Indian Penal Code (Act XLV of 


Pace. 


Pte Me 
"s 


4360), applicability of Letters Pateni—Indian High Courts, Act (24 anp 
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Dafagiation—-—(Contd.). 


25 Vict. C. 104), Stc. 9—~Indian Penal Code, Secs. 2, 5, 499, 499 Expl, 
499, Exceptions 8, 9~Common Law of England—Public policy—Quali-- 


fied privilege—-Party to a judicial proceeding sued in civil Court for 
damages for defamation, liability of—Fustice, equity and good cons- 
cience, principles of, applicability of—Dismissal ef application jor 
sanction to prosecute, if bars prosecution for defamation—Criminal 
precedure Code (Act V of 1898), Secs. 195, qog—lilustrations to sections 
of Code, if bind the Court—Reference to history of legislation—Statute, 
construction of—Question as to prerogative and power of the legislature 
to discard the principles of Common Law—Court, duty of, in deciding a 
case—Court, duty of ~Law, administration ef—Application of Law. 

If a party to a judicial proceeding is prosecuted for defamation in respect 
of a statement, made therein on oath or otherwise, -his liability must be 
determined by reference to the provisions of section 499 Indian Penal 
Code : Under the Letters Patent, the question must be solved by the 
Mio of the provisions of the [ndian Penal Code and not otherwise ; i 
, the Court cannot engraft thereupon exceptions derived from the Common 
" Law of England or based on grounds of public policy. Consequently, a 


c person-in such a position is entitled only to the benefit of the qualified 


.. privilege mentioned in section 439 Indian Penal Code. 


an E m 
Exceptions 8 and 9 to section 499 of the Indian Penal Code, do not 
V. formulate any rule of absolute privilege. The eighth exception refers to 


accusations preterred in good faith to an authorised person. The ninth 


+, - exception refers to imputations made in good falth by persons for protec- 


t 


tion of their interest or for the public good. To take a cas» out of the 
primary rule and to bring it with in either of the exceptions, good faith on 
the part of the person who makes or publifhes the igputation must be 
established. - s 


Sections 2 and g of the Indian Penal Code taken "together, declare that 
offences defined by special and local laws continue to be punishable as 
before ; in other words, all acts ot omissions contrary to the provisions 
of the Code itself or of the provisions of special and local laws and other 
laws enumerated in section 5, and these alone and none others ‘areSpuni- 
shable as offences. 

~ Section 9 of the Indian High Court CX 1861, does not mean that the 
High Court is to apply the Common Law of England, inthe exercise of 
the criminal jurisdiction vested in it. 


If a party to a judicial proceeding is sued in a civil Court for Tiagi for 
defamation in respect ofa statement made therein on oath- or others 
wise, his liability, in the absence of statutory- rules applicable to the sub-- 
“ject, must be determined with reference to principles of justice, equity and 


--, good conscience, There is a large preponderance of judicial opinion in 


favour of the view that the principles of justice, equity. and good cons- 
cience applicable in such circumstances should be identiical with the 
corresponding releyant tules of the Common Law of. England. A small 
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minority favours the view that the principles of justice, equity and good 
conscience should be identical with the rules embodied in the Indian 
Penal Code: ~ 


The dismissal of an application for sanction to biden does not attract 
the operation of section 493 of the Code of Criminal Procedure so as to 
bar the prosecution for defamation. 


An illustration is useful so far as it helps to fucnish some indication of the 
presumable intention of the legislature and does not bind the Courts to 
place a meaning on the section which is inconsistent with its language. 


Reference to the history of legislation can only be legitimately made, when 
reasonable doubt is entertained as to thd construction of statute. The 
proper. Course is, in the first instance, to examine the language of the 
statute, to interpret it, to ask what is its natural meaning, uninfluenced by 
any considerations d:rivelfrom the previous state of the law; to begin 
with an examination of the previous state of the law on the point, is to. 
attack the problem on the wrong end; and itisa grave error to force 
upon the plain language of the sectlon an interpretation , which the 
words will not bear, on the assumption of a supposed policy on the part 
of the legislature not to depart from the rules of the English law on the 
subject. $ : 2 


No question can be raised as to the peor and power of the legislature 
to discard the principles of the common law, wholly ór partially, and, in 
its enactments, to embody other rules which it prefers. - 


It should not be assumed that argaments of counsel are necessary to enable 
the Court to arrive at a sound conclusion, as whether the case is argued 
by counsel or not, the Coust should accurately ascertain the facts, apply 
their own knowledge of the law to the facts ascertained, and, if the law is 
doubtful, should search, if petssam, into the authorities before they pro- 
nounce a decision. - 

A Court is bound to cites the law as enunciated ‘by the legislature and 
neither to enlarge nor to restrict the sphere of its application : Satis 
Chandra Chakravartl v. Ramdayal De is "" - 

Ditference of opinion between Judges-—Whose opinion is to prevail—Govern- 
ment of India Act, Sec. 107; See ‘Criminal Procedure Code; Sec. 
145 € of - wes - 

Dispossesslon—Bengal Tenancy Act (VIII of 1885), Sec. 185 (2), Sch. III 
Art, 3—Limitation Act, (LX of ee) Sch. I Art, fefc cene dis- 
possession. E : 

The term * dispossession? implies the coming of a person -and the driving ont. 
of another from possession. i 


54 


The plalatifts took a lease of^ 12 "Cottahs of land from the defendants; they ' 


obtained delivery of possession of seven "cottahs only, and. the ‘defendants 
agreed to vacate the’ remalning portion after three months. The defendants, 
however, failed to carry out the terms of the agreement and cóntinued i in 


Vol, XXXII] INDEX OF CASES. 


Disp ossession—Conid.). 


occupation of the five cottahs fotwithstasding the Elec In- favour of. the 


plaintiffs : ` 


i Held, that there was no dispossession such as would attract the operation ` 


_, Of article 3 of Schedule IHI of the Bengal “Tenancy Act. Section 185 (2) 
e of the said Act makes article 144, schedule I of the Indian Limitation 
Act applicable aid the suit instituted within 12 years from the dats 
when the possession of the defendants become adverse after the lapse of 

' three months, would be within time. — - 


"The Court discourages recourse to the fiction of.‘ constructive dispossession’ 
in cases under Art. 3, Sch. III of the Bengal Tenancy Act: Paachoo 
Kapali v. Jajacswar Majhi — . me se T Ui e" 

Dispute regarding growing end Collecting lac—'Lac' on "e trees standing 
on lands comprised in the-holdings of occupancy raiyat—' Land’ or 
' water! ; See Criminal Proceedure Cole, Sec. 145 dus ae 


Document, xnansbiguous——Evidence of conduct of parties, if admissible, 


If the terms of the contract are ambiguous, the rights of the parties may be^ 
determined with reference to the conduct of the parties. But when the 
terms of the contract are unambiguous, no evidence can be given of the 


conduct of the parties in contradiction to the terms of the contract: Raje . 


Nirod Chaadra Slogha Sarma e. Harihar Chakravarty Chowdhury  ... 
Document snanbiguous—Parties, conduct of, if relevant. 
The terms of an unambiguous document cannot be controlled by the con- 
duct of the partics.  Kiransashi Debi ». Aqauda Chandra Mukuerjes — .. 
Docament of title—Rules of construction ; See Sale certificate — ... ate 
Datles, misfeasance of —Khasanchee not reporting Ms fraudulegt "dealing ; See. 
Fidelity guarantec: we "m oo one m 
Easement—Building—Alteration—Increase of burden— Burden of proof. 


No man can impose & new or increased restriction or burden on his neigh- 
bour by his own act, and for this purpose an owner of an easement cannol 
by altering his dominant tenement, increase his right: ` 


. The burden Is on the person who claims the easement, to prove “that when 
a hut was replaced by a two-storied building, no additional burden was 
imposed upon the servient tenement. 


A right of easement does not exist in respect of a two- storied building .. 


replacing a.hut having that right and i increasing the burden on the ser- 


vient tenement. Suresh Chandra Biswas v. Jogeadra Nath Sen wwe 
Easement, right of—Tyo storied building replacing & hut having a right of : 
easement ; Seo Easement s. ose e "e 
Hjectmeat, decree for, conditions ‘precedent for; See Notice to quit ` m 
Blectlon— Votes recorded exceeding maximum No rule providing for centin- 
geny» . ` 


Whon thé number of voles recorded exceeds the maximum that can be given, 
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Election—(Conid ). 


the election by majority of votes, in the cass, of any elective body, is ia- 
valid and void, specially when there are no rules providing for any such 


contingency. Nagendra Nath-Sen v. J. Vas Esq. - ve 
——— by majority of votes, in case of any elective body, effect of-—Votes 

recorded exceeding maximum ; See Election ES Ms ove 
Entry in landlord’s settlement eta eats admissib. lity of ; See Reclama- 

tion lease. oe oe E ove T : 
Equitable construction, if admissible in ‘fiscal statute ; ; Sse Assessment w 
Equity of redemption, wakf of, if valid ; See Wakt - ^ 
——— of redemption dedicated as wakf, if valid ; See Wakf vee oe 


Estoppel ifcan be pléaded—Permanent lease, title of, challenged by grantói — 


Lease granted by' person professing fo have a higher status than thatofa - 


raiyat ; See Sub-lease ` I. < - - -- - ae 


Estoppel, plea of, if can be defeated by grantor on proof that the grantor and 
geantée coaspired by false recitals in document’ to evade the provisions of 
the statute—Lease purporting to be of a permanent character granted by 
a person who, on the face of the document, professes to have a ‘higher 
status than that of a raiyat—Challenge of grantee’s title as permanent 
lessee by his grantor; See Sub-lease . - - ane 


Evidence—Criminal Procedure Code (Act V of 1898) Secs. 263, £55—~Evidence 
when need not be recorded—Evidence recorded, if can be destroyed. 


Section 263 of the Criminal Procedure Code must be read along with section 
355. -Section 263 only lays- down by way of exception that in cases where 
no appeal lies, the magistrate need not record any evidence. 


The primary rule is that a Magistrate shall make a memorandum of the 
substance of the évidence as the @xamination of the witness proceeds, He 
can do away with it only when he can mike up his mind at the initial 
stage that in any event éhe sentence to be passed by him will not be ap- 
pealable i ` : 


Once the evidence is “recorded it ‘forms a part of the record and there is no 
provislon of the Criminal Procedure Code which authorises a Maglstrate 


!O destroy any part of the record. Satis Chaadra Mitra v. "The Klag 
Emperor Em ory oor w m ie 


Evidence, admissibility of — Accused sent to prison for not being able to 
furnish secuctiy—Evidence Act (I of 1872), Sec. He cinia 
Goods obtained by daccity. 


-. The fact that the accused was sent to jani for “being "unable to furnish 
security under section tto of the Code of Criminal Procedure, is irrelevant 
ina proceeding against him under section 396 of the Indian Penal Code. 


A presumption under section 114,0f the Indian Evidence Act, will not alone 
justify fixing & person with more than knowledge thatthe goods were: 
obtained by dacoity. Aslmuddia Sardar v. King-Emperor - x , 


Sman m, Admissibility of— Confession by accused person—Fear encouraged 


by police officer Offer of pardon—Accomplice, evidence of, 


PAGE. 
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Evidence—(Cenid.). 


A confession made by an accused person under fear, which was encouraged 
"by & police officer in a subtle way in the hours that elapsed before the 
accused reached the Magistrate, is inadmissible in evidence. 


The accused made an incriminating statement before a Magistrate and was 
sent tp jail. An application by the accused for bail was abruptly refused 
at the instance of the police. Then there came a sudden change and the 
accused was released on nominal bail and thereafter the accused made 
himself useful to the police by pointiag out various places and in other 
ways. Subsequently he made a second statement before the Magistrate 
much more detailed than the first and jusbthe sort of statement that the 
police like to have from a man, who is to be used as an approver : 

` Held that under such circumstances it was difficult to believe that the 
accused was not given to understand that a pardon was going to be offer- 
ed to him. 


“That the second statement _made uy the accused was inadmissible ia 
La 


e 


evidence. 


' A confession made by an accused person oa an inducement by a police officer. 


that he would be offered a free pardon, is inadmissible in evidence. 


The evidence of an accomplice, if suspicious, requires corroboration: Emperor 


v. Anant Kumar Baneri e ue iis i 
Evldesce, admissibility of —Entry in Landlord's settlemant book ; See Recla- 
mation case a. we m ^" T oe 





, admissibility of—Unregis'ered memorandum of permanent lease, re- 
lating to a previous and completed transaction by which the tennere-holder 
obtalned possession of the land; See Reclamation lease T ^ 


—— —— , relevant — Conduct of parties ; See Documont,un&mbiguous as 
— — — , recorded, if can be destroyed ; See Evidence’ s ik 
» when not to be recorded ; See Evidence... a ts 





“of conduct subsequent, when admissible ; ; See Sale certificate "vs 
Evidence Act, Sec. 114—Presumption—Goods obtained by dacoity; See Evidence, 
admissibility of ow - T on us ose 


Fidelity guarantee —Déath of guarantor, ‘effect of—Continuing guarantee 
what is—Indian Contract Act (1X of 1872), SS. 129,130, ISI. 


The guarantee of fidelity in a place Of trust, as for instance the post of 
Bhasaschee of & bank, for a fixed or determinable period and of a per- 
manent character, being one transaction, is not a continuing’ guarantee 
within the meanings of section 129 of the Indian Contract Act, and: is 
therefore not revoked by the death of the guarantor, so long as the 
guarantee remains in place of trust. 

'e Where in a case a &hasanchee of a bank was by the express terms of the 
contract of his employment required to report upon the “credit, solvency 
and circumstances” of castomers, and he did not report his owa fraudu- 
Jent dealing with the bank : f 
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Held, that it was a misfeasance of the duties of a &hasanchee within the . 

terms of the agreement, S. N. Sea v. The Bank of Bengal ... eO, 588 
Forfelture of tenancy—Sale of a portion of non-transferable occupancy holding 

to third person—Landlord, if can re-enter ; See Surrender ... » © 386. 
Government of India Act, Sec. 107—Difference of opinion between Judges— 

Whose opinion is to prevail ; See Criminal Procedure Code, Sec. 143 eu " 54 





7 » 1915, Sec. 107—High Court, if competent, in the 
exercise of power of Superintendence, to set aside proceedings instituted 
without jurisdiction by a subordinate Court under section 143 of the 


Criminal Procednre Code, ; See Inhegent power w T w 270 
Grantee of a permanent lease by raiyat, status of—REjected, how ; See Sub- 
lease m - "e. ave e - 0 296 


Grantor of land for a particular purpose, if to abstain from doing anything on 
adjoining property belonging to him which prevents the land granted 
from being used for the - purpose To ‘which the grant was made; Sve 





Surrender ia m n HA s e 386 
Guarantee of fidelity in a place of trust—Guarantor, death of—Guarantee re- 
maining in place of trust ; Ses Fidelity guarantee ae oe 233 
of fidelity in a place of trust, nature of ; See Fidelity guarantee s ` 323 
Guaraator, death of —Guarantee of fidelity in a place of trust—Guarantee ro- : 
maning in place of trust; See Fidelity guarantee ste e. 223 
Guardian, natural—Conveyance by mother ; See Limitation E ae 48 
Hereditary tenure—Rent, if fixed in perpetuity ; See Rent, enhancement of Ee 19 
Heretability, decision of question of—Dayabhaga ; See Inharitance $i * 333 


High Court, if can direct disposal of property attached and dealt with by subor- ies 
dinate Court fn .the eourse of proceedings instituted without jurisdiction 
under section 143 of the Code of Criminal Procedure; Sse Inherent ` 


power ^ | ^ E "- aa P M e 270. 
— 5, if can make consequential or incidental orders in the exercise of ils . " 
powers of superintendence over subordinate Court; See Inherent power. . aya 


—————,if competent, in the exercise of power of superintendence under . ~... 
section 107 of the Government of India Act, 1915, to set aside proceed- - 
ings instituted without jurisdiction by a subordinate Court under section 





145 o£ the Criminal Procedure Code ; See Inherent power w s-. 8270. 
———!$ exercise of power, nature: of, in reference under Income Tax Act, M a E 

Sec. 51 p See Assessment . - in si: di gS 

Rule, Chap. XXXVI. R. 93—' Ordinary cause —'Important cause’; MORS 

Se Costs — su E dios ee " e 168 
Holding, new—Lands of original holding as also of adieicliod lands—Con- ; 

solidated rent ; See Rent, suit for | w me oe we, 134 
—, transfer of, recognition of, effect of—Original tenancy ; ; See Assess: | 

ment- `  «« E “ee ~ LEE EE 433 
Illegal, attachment. of movable property at the instance of the decree-holder ; . 

See Damages, suit for si 18 " m "- 236 


THiegitimate son of a Sudra, if entitled to inheritance —Hinds Lay—Dayabhaga i 
School ; See Inheritance ~~ age ne i 333 
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Iilastratlons to sections of Code, if bind Courts in placing meaning on the sec« 











tion inconsistent with its language ; See Defamation w. s. 
Improvement schema, sanction of—Notification, publication of; See Land 
Acquisition ose E T wee "- 
Ingame Tax Act, Sec. 3 (1)— Agricaltase —‘Fit to be taken to market/—Manu- 
facture of teg ; See Assessment “ T T i" 
9, Sec.3 (1)—' Agriculture! — Process employed for cultivation, of 
tea bushes ; See Assessment m" wy T a 
— uon 3 (D) (a)—Agricultural income—Sslami paid for recognis 
tion of framiec of holding ; See Assessment T T "T 
— —9-, Sec. 3 (1) (a) — Rent or revenue—Selami paid for settlement 
of abandoned holdings j See Assessment ° "T ss ds 
— —-, Sec. 3 (1) (a)i—S*iami paid for settlement of waste lands 
—Rent or revenue ; See Assessment eee T ses 
— -, Sec. 51, proceeding under, nature of, if can be affected by 
accidental circumstances ; See Assessment Sve ses aie 
—— » Sec. 51, reference undec-—High Court's exercise of power, 
nature of ; See Assessment ate E" os m 
Indian High Courts Act, Sec. 9—Críminal jurisdiction, exercise of— Application 
of Common Law rule of England ; See Defamation See 


Indian Law as to resulting trasts, if differs from English law ; See Resulting 
trust eae om one "m vey "m 
Infant’s contract— Promissory note executed by guardian on infant's behalf — 
~ Counterclaim by person not a party to suit —Civil Procedure Code (Act V 
of 1908), O. 8, R. 6. 

A minór's contract is void and not merely voidable, as he is not competent 
to coütract, A suit on a promissory nots executed byea minor, through 

his alleged guardian is not maintainable. 


A counter-claim by a person who is not a defendant in.the suit is not 


maintainable > Ma Holt v. Hashim Ebrahim Moter’ " i 
Jaference—Maximum rent—Progressive increase— Contract ; See Reclamation 
lease à T w xis ns Vix Vas 


Inherent power—Criminal Cowri—Superintendence -of High Couri-—Procesd- 
ings instituted without jurisdiction under section 145 of Criminal Pro- 
cedure Code (Act V of 1908)—Directions as to disposal of property 
attached and dealt with by subordinate Court, 


The doctrine of inherent power of Court is applicable in criminal cases. 


The High Court is competent, in the exercise of the power of superintend« 
ence vested in It under section 107 of the Government of India Act, 1915, 
to set aside proceedings instituted without jurisdiction by a subordinate 
Court under section 145 of the Criminal ‘Proceditre Code ; such power of 
superintendence can be exercised “notwithstanding section 435 (3) of the 
Crimínal Procedure Code. The High Court may make consequential or 
incidental orders in the exercise of its powers of superintendence over 
suberdinate Courts, - 


94 
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Inherent power—(Conid.). 


-The High Court has inherent power to give directions as to the disposal of 
property which was attached and hasbeen dealt-with by a subordinate 
Court: in the course of proceedings instituted without jurisdiction under 
section 145 of the Code of Criminal Procedure. — as 


Proceedings under section 145 of the Code of Criminal Procedure were insti. | 
tuted on the ground that a dispute likely to causa a breach of the peace ° 
existed between landlord and tenants relating to the right to grow and 
collect lac on plum trees stan Jing on lands comprised in the holdiags of © 
the tenants The District Magistrate attache! the disputed trees with lac 


thereoa, pending decision. Ata later, stage, by order of the District ^ 


Magistrate, the lac was collected and steed in the goo vns of the laad- 
lord and a portion thereof was sold by auction. The Magistrate was held 


to have no jurisdiction to take action under section. 145 or to make the - 


oiders he had passed : 


Held also that the lae ani the sale proceeds of the portion already sold, 
after deductio of iacidental charges, should bs kept ia the custody of the 
Court peadiag decision by a Civil Court o1.tha question of title to the 
lac. AH Mahammid Maadal v. Plggot € x te 


Iaterent power, doctrine of, apolicability of—Crimiaal cas: ; See Inherent 


power - oe we T “s as 


Inheritance— Hindu law—Dayabhaga School—tilegitimate son of a Sudra, 
if entitled to a share of the in'eritance—" Dasi,” meaainp of—" 
Aparinita, meaning of—Stare decisis. 


Held by the Full Bench (W. R, Ch uterjea, F. Contma):- Under the Bengal | 
School of Hiudu Law cogrectly intefpreted, an illegitimate soa of a Sudra . 
is entitled as a Das'putra to a share of the inheritance, provided that his 
mother was in the continuou and exclusive keeping of his father, and he 
was nott she fruit of an adulterous or an incestaous intercourse. This 
right i is not subject „either to the condition that his mother wasa slave 
woman in the techhical sense of the term or to the condition that a 
marriage could have takea place between his father and his mother. 


The decision ‘of the “question of heritability must be based upon the true 
construction of the text of ‘Dayabhaga, Chapter IX para. ag as given in 
the edition of Bharat Chandra Siromani, Tested from this point of view, 
the translation. given by Mr. Justice Mitter in Narain v. Rakkal 
and followed by Mr. Justice Ghosh in Xirpal v. Suburmani, and 
Ramsaran v. Tekchand, is inaccurate in a material particular. | 

The term '* Dasi "':is not -exclusively applicable to a female slave, but in- 
cludesa Sudia woman kept as a concubine. According to para. 29 of, 
Chapter IX-of the. Dayabhaga, the term ‘ Dasyadi Sudraputra '*. in- 
cludes the son of a Dasi or the like Sudra woman. It is not restricted 
only.to.the son of a Dasi or the Dasi (slave woman or wife) of a - 
 Dasa.?--- - NE 


To establish that a particular rule of inheritance has been superseded by the 
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growth of a contrary custom ina specified locality, family or section of - 


the community, evidence must be adduced to show that in~ numerous in- 
stances succession had taken. place to the estate of deceased persons in 
contravention of the prescribed rule of inheritance, Theiule cannot be 

- said to be obsolete merely because there is no occasion for its applica- 
tion. The existence of a custom must be established by clear and un- 
ambiguous evidence. i 

Per Curiam: The term ** Aparinita ” means, not “a maiden,” but “ not 
married (to the Sudra to wh»m she bears a_son),’? 


Per N. R. Chatterjea, F.: Having regard to the fact that for more than-a 
century the right of an illegetimate sog of a Sudra by a kept woman 


has not been recognised in Bengal and having regard to the opinions of | 


writers on Hindu Law in Benga’, the heritable right of an illegitimate son 
of a Sudra by a kept woman should not be reyived as it is opposed to the 
usage aud sentiments of the people of Bengal. Rajan! Nath Das v. Nital 
Chandra De ie e De i 


laquisiiloa, authority to direct—English law ; See Lunatic 


— eee, judicial, as to alleged lunacy —Perso 1 subject to jurisdiction of High 


Court—Person not within the local limits of the jurisdiction of High 
_ Court ; See Lunatic ae A zT ET 
» judicial, as to person possessed of ——— and alleged to be luna- 
” tic— District Cort —Person subject-to jurisdiction of High Court; See 








Lunatic we - eve iii 
» judicial, authority to direct—Non-residents—English law ; See Lu- 
natic i as f 


faterest—Interest Act (XXXIIL of 1839), Sec. 1—6um recoverable as utiligui- 
dated damages—Civil Procedure Code (Act V of 1908), Sec. 34—In- 


terest pondente lite, if can be given. è 


When the sum due is neither a ‘debt,’ nora sum certain, ^ interest 
cannot be claimed under section 1 of the Interest Act. 


Section:34 of the Code' of Civil Procedure does not provide for paye 
ment of interest for period antecedent to suit, but it empowers the 
Court, when the decree is for the payment of money, to allow interest 
~ pendente lite as also interest ‘subsequent to decree. 


When the sum recoverable by the plaintiff ts nota debt but unliquidated , 


damages, interest does not run upon unliquidated damages, pendente 
lite ı Interest prior to suit cannot also be recovered: J. W. Crewdson 


v. Ganesh Das Hari Bux o n EEG" 
wanes —, payment of, for period antecedent to suit — Civil Procedure Code, 
Sec. 34 ; See Interest oo e ane 
4, prior to suit, if recoverable—Sum recoverable is unliquidated 
. damages; Sve Interest - l vee - m 
Interest pendente Ii—Sum recoverable Is unliquidated damages; See In- 
terest — aes w 
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Intetest Act, Sec 1-——Sum due, neither ‘debt’ nor ‘sum certain’ ; See” In- 
terest > > e Fa en "n 
, Interference with considered judgment ; See Criminal’ Procedure Code, 
Sec. 437 aia T HE A «77 44 
laterpretation of statutes —Grammatical and ordinary sense of words, when 
modified ; See Rent^ M eis " we m ‘gaa 
— of statute long acted on ; See Assessment .., Ara “i 421 
Joint Hindu family, Karta oj—Property belonging to a joint iud ; See Ae" 
count, suit for m si m PUDE - "n 2 
Judgments, considered, interference with; See Criminal Erotedurs Code, 
Sec. 437 — 2 : w Se eC - -44 
Judicial proceeding, party to a, cT fer defamation' for statement made E 
on oath or otherwise—Party, liability of, how determined ; See etn f 
mation des ace vase et 94 
—— — proceeding, Vistyta a, sted in Civil Court for damages inrés ~ T 
. pect ofa statement made therein on oath or otherwise—Liability, how 
determined ; See Defamation” ose ave ass 94 
Jurisdictlon—Judicial inquisition as to pesa possessed of property and al- 
leged to be lunatic—District Court—Person _ subject to jurisdiction 
.of High Court; See Lunatic ` ose m - 314 
—— ——À5f High Court and District Court—Alleged lunatic residing i in 
two districts ; See Lunatic ae -— eM 00 314 
———-f High Court and District Court, if concurrent—Jurisdiction to di- ^ 
' rect inquisition as to alleged lunacy ; See Lunatic . v n 314 
Justice, equity and good conscience, principles of, applicability of--Liabi- T n 
lity of a party to a judicial proceeding sued in Civil Court for state- ^ ^ 
ment made therein on gath or othfrwise ; See Dcfamation m ee TO” ge 
‘Kalmi’, meaning of ; See Sub-lease PS " eco UN oc 296 
Karta of a joint Hindu sell sory peonpi n to a joint famiy i ; 5e c 
Account, suit for T m die TA a5 
' Land, compulsory acquisition of, powers of—Board authorised to acquire land- ~ 
~- affected in value- by execution- of iin. providing ; See Land. : 
PE t^ 0 ses "ete sit d em den 65 
—, definition of, in Criminal Procedure Code, Sec. 1 145; See Criminal. 
Ec eis Code, Sec, 145 ta - TA "e 255 
s, if to be injuriously affected by s severance or otherwise; See Lond EO 
quisition T" nee ave 65 
~~ ——, if to be physically affected by execution of scheme under the Calcutta 
Improvement Act ; See Land acquisition ` : pm e 65 
, when affected by execution of scheme under the Calcutta Improve- - 
mënt Act 3 See Land acquisition — - i e s ec obs 
Land acquisition—No/iffcation, publication of, effect of—Declaration suii— — 
Calcutta Improvement Act (V B.C. of 1911), Secs. 41, 42, 78, 81—Im- j " 


provement scheme—Reconpment—Land affscted —Land, 1f io ‘be physi» 
cally | affccted—Scheme to provide funds—Compulsory acquisition: 
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Land acquistilon—/Coxid.). 


i Whenever the Local Government sanctions an improvement scheme under . — 

* the Calcutta Improvement Act, there isa duty to announce the fact by. e 
notification, and the publication of a notification is conclusive evidence 
that the scheme has been duly framed and sanctioned. This provision 

* does not affect the right of any person to institute a suit to have it declar- 
ed that the Board in framing the scheme acted wlirq vires, or that the 
scheme as sanctioned does not authorise the Board to acquire by com- 
pulsion any land. 

Where land is not required for the execution of the widening of a road, sece ' 

"tion 41 of the Calcutta Improvement Act is inapplicable. ' : 


The object of section 78 of the Calcutta irfprovement Act is togive an ' Fs 
opportunity to owners of land to request the gbandonment of its compul- 
sory acquisition, and it only comes into operation where land has been 
properly included in a scheme, as required for purposes of the Act. 
To have included land within the area of the scheme, not because it was 
wanted for purposes of the Act, but in order to exact an exemption fee ' 
from the owner, will be a misuse of the powers conferred upon the 
Board. 2 f 4 ; 

` Under section 42 of tbe Calcutta Improvement Act, an improvement 
scheme may provide for the acquisition by the Board of any land in the 
area comprised Ín the scheme which will be’ affected by the execution of 
the scheme. 


A land is affected by the execution of a scheme, whenever its value is thero- 
by enhanced ‘or diminished. ' 


It is not necessary that the land should be physically affected by the opera- 
tion of the scheme or that it should be injuribusly affected by severance 
or otherwise, 

If the Board are authorised to acquire land affected inealue by the execu- , 
tion of the scheme, in order to provide funds in case of the public bur- 

; den, the acquisition of such land is directly within the purposes of the Act 


M 


and, the powers of compulsory acquisition are applicable thereto. The 





Trustees for the Improvement of €alcalta v. Chandra Kanto Ghose at 65 
Landlord, if can eject transferee of a part of non-transferable holding :surren- : 
dered ; See Surrender + w s ue - oe 286 
. » i£ can re-enter—Sale of a portion of “non-transferable occupancy 
holding to third person ; See Surrender "- - os 286 





, to prove the tenure wanting in the characteristic of finity of rent 
cleanre admitted to be permanent, heritable and transferable ; See. 





Reclamation lease ' m m ‘ane ona " t 
and tenant—Apportionment of sums to be awarded; Ses Appor- 
tlonment axe one m _ tee w ‘te 337 


e-—and tenant—Interest, if affected—Heirs of tenure-holder not 
causing their name to be registered in the landlord's sheristas—Suit 
against registered tenant—Landlord cognisan, Sale, nature oj ` 
Bengal Tanancy Act (VIII of (885^, Sec. 15. 


H 
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Landlord and tenant—(Conid.). SS dae 
The mere failure of the heirs of recorded tenure-holder to cause their names 
* to be registered in the landlord’s sherista, does not entitle the landlord to 
affect their interest by sale in execution issued in a suit against a person 
who to the knowledge of the landlord, had no interest in the property to 
which he did not cause his name to be registered under section 15 of the 
Bengal Tenancy Act but simply registered his name in the sherista. « 


D 


The sale must be one which in justice and equity should operate as a gale of :. 
the tenure. Provas Chandra Chatterjee v Jaharnddin Mondal - 29 
Language of statute clear and explicit, construction of ; See Rent - 302 
Law, pre-existing, reference to ; See Rant ^ . 302 
Law, rules of, applicable to transaction between two persons born i in India and 
residing all their lives in India ; See Resulting trust os — 490 
—, rule of, determination of, applicable in India ; See Resulting trust 490 
Lease—Possession given of part of leasehold property—Remainder in poss. . 
ession of the lessor—Bengal Tenancy Act, Sch III. Art 3, spplicability 
of; See Dispossession — ... den das a ose 9 
—, permanent, by raiyat, if operative ‘between him and lessee—Lease 
by raiyat not being raiyat holding at a fixed rate ; See Sub-lease... m 296 ` Y 
» purporting to be of a permanent character granted by a person who, on 
the face of the document, professes to have a higher status than that -of 





a raiyat—Challenge of grantee's title as permanent lessee by his gran- 

tor—Estoppel, plea of, if can be defeated by grantor on proof that the 

grantor and grantee conspired by false recitals in document to evade the 

provisions of the statute ; See Sub-lease - ast ase 296 
Legislation, history of, reference to, when can be made; See Defamation Sie 94 
Legislature, power of, in discarding principles of Common Law; Sse Defama- 

tion se - € - oe 94 
Letters Patent appeal—Civil "Procedure Code, O. 41, R. 22, if applicable— 

Cross-objection ; See Limitation vs ine n 48 
License to dig minerals, if carries interest in the soil ; See Criminal Procedure 

Code, Sec. 145° s ae E w si ‘et 54 


Limltation—Limitation ‘Act ux of 1905), Sec. 12, Sch. I, Art. 151—~Copy 
applied for, after time given for appealing—Time, if can be excluded, 


In compifting thé time to be excluded under section 12 of the Limitation 
Act from a period of limitation, the time requisite for obtaining a copy 
does not begin until an application for a copy has been made. 

An appellant is not entitled to deduct the time requisite for obtaining a`. . 
copy, if the application for copy was made after the expiry of the period 
prescribed for appealing in the first schedule to the Limitation Act. 3 


` Time may be extended when a litigant has been misled by a change in the 
practice of the Court. Nibaran Chandra Dutt v. Martin and Co. m- 27 


————, Limilation Act UX of 1908), . Sch. I Art. 44—Conveyance “by E 
mother as natural guardian—Latters Patent appeal—Civil Procedure 
Code (Act V of 1908), O. 41, R. 22, if applicable—Cross-objection. 
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Limitation—{Contd.}. 

A conveyance by a mother as a natural guardian of her son's property, is 
voidable aod not void, 

„A, suit to set aside such a conveyance by the son, is governed by article 44, 
schedule I of the Limitation Act. 

Rule 22 of order 41 of the Code of Civil Procedure (which deals with fling 
of cross-objection by a respondent), is not applicable to an appeal under 
clause r 5 of the Letters Patent. Brojendra Chandra Sarma v. Prasausa 
Kuwar Dhar E" A " sis T 

—Limitation ‘Act (IX of 1908), Sch. I, Art. r32—Enforcement of 
`: money charged upon immovable Broperiy— Money payable in hind. 

The mortgagor took a loaa of a certain quantity of paddy and agreed to 
‘repay it together with interest thereon at so many kafkas per kuri per 
year and further agreed that on default of payment within the time 
stipulated, the mortgagee would be entitled to realise the money-—the 
subject matter of the claim together with costs—by sale of the property 

' which was mortgaged to secure the loan, and if that was insufficient to 
\ satisfy the debt, by attachment and sale of other properties of the mort: 
gagor : 


Held, that a suit brought within 12 years from the due date of payment fot 
enforcement of money charged upon the mortgaged property was within 
time under article 132, schedule I of the Limitation Act. — Dinabandhn 


Maiti v. Bishnu Bewa 5 eps s m m 





——- —Morigage— Paddy, loan of—Interest to be paid in paddy—1Im- 
movable property charged—Transfer of Property Act (IV of 1882), Sec. 
58(a)—Limitation Act (IX of 1908), Sch. I. drt. 132—'Money’ —Money 
charged upon immovable properiy. 


A suit to recover the value of paddy charged upon immofrable property, is & 
suit to enforce páyment of money charged upon immovable property 
within the meaning of article 132, schedule I of the Limitation Act. 


A transaction in which a cultivator taking a loan of paddy agreeing to repay 
with additional paddy in the shape ‘of interest for the use of the paddy 
borrowed by him and the creditor, when requiring real security in addi- 
tion to the personal undertaking of the borrower, for the due performance 
of the obligation, the borrower gives his immovable property by way of 
mortgage, falls within the definition of a mortgage contained i in section 
58 (a) of the Transfer of Property Act. 

The expression *Money charged upon immovable property" in article 132 of 
Schedule 1 of the Limitation Act, includes money due for non-perform- 
ance of an obligation when such money is secured by a mortgage on 
immovable property. ` 

The word ‘money’ in article 132, tachedule- I of- the Limitation Act, is 

comprehensive enough to include, not merely money which has ebeen 
sees or. will be advanced by way of loan, or money which 1s due ou 
e 
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Limitation —(Conid ). ` Sos 


account of an existing debt or will become due on account of non-perform- 
ance of an engagement that might give rise to a pecuniary: liability. 





Rem Chand Sur e. Iswar Chandra Girl 6 € ue -: 
Limitation Abi Sec. 3—Party A by change in the practice of Court ; See 
Limitation  ' aoe a on ste T 
———, Sec. 10—Implied trust—Karía of s joiat Hindu family ; See, 
Account, suit for ' '" — .. T us s - 


—— —, Sec. 12—Time requisite for obtaining copy—Applieation for 
copy made after-expiry of the period prescribed for appealing; See 
Limitation  .. © tee " m - ue 





—-, Sec. 12—Time requisite for. obtaining a- copy, when arises ; 
See Limitation 


T “a TTT on food we 





——, Sch. I. Art. 44—Suit to set aside a conveyance: by mother as 
natural guardian ; See Limitation ask "m MES Fass 
a Sch» E. Art. 120—Suit ‘for account feet Karta of a joint 
Hindu family ; 3 See Account, suit for ' i we - 








——, Sch. I. Art. 132—'Money'—Money becoming due on account 
of non-performance of engagement giving rise to a pecuniary liability y 
See Limitation oom É T ws - ws 





» Sch. I, Art. mm charged upon immovable property’ — 
Money dus for non-performance of an obligation Money secured by 

- -mortgage on immovable property ; See Limitation See ore 
— =, Sch. I. Art. 132—Paddy, loan of—Interest to be paid in 
paddy— Money charged upon immovable property ; See Limitation Sac 
—— ——, Sch. I Art. 132—To enforce payment of money charged upon 





immovable property —Syit to recover value of paddy charged upon immov- ` 


able property ; See^Limitation ET oo - ose 
, Sch. I. Art. 144~0-Possession given by lessor of part of leasehold 
seópedipsc Renaud) in possession of the lessor—Suit by lessee for the 


remainder ; See Dispossession ,, — "3 " 





—Qn 


Luaaücme/ndigm Lumacy Act (V of 1912), Secs 37, 38, 62—' Reside’ —' Resi- 


dence — Person, if can have two residences —Domicile— Inquisition— ` : 


Jurisdiction of High Court and District Court—Insane person English 
law, as to authority to direct inquisition—Chancery Court. 


Where an alleged lunatic had two -places of resideuce, one in Calcutta, 
where he used to live nine ot ten months on an -average every year, and 
the other in Pabna : 


Held, that he’ was subject to the jurisdiction of the High Court' under sec- 
tion 38 of the Indian Lunacy Act, 191a and he did not cease to be subject : 
to this jurisdiction by his résldence in Pabna in 1917: Consequently, the 
District Court at Pabna hdd no jurisdiction under section 62: to entertain | 
the proctedings-for judicial Inquisition as to his alleged lunacy. 

The term ' “cedidence” ‘is an elastic word, of which an'exBaustive defíaltion 

cannot be given ; it is differently conitrued according tà the purpose for’ 
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Lunatic —(Contd.)}. 


' which enquiry is made into the meaning of the term ; the sense in which it 
should be used is controlled by reference to the object. 


' The term “residence” is equivalent to “the abidiag or dwelling in a place 
for some continuance of time” and to constitute a residence, there must be 
a settled fixed abode or intention to remain permanently, at least for a 
timg, for business or other purposes. ! : 


* 


The term *'residence" may be used in two senses, the one denoting the 
personal habitual habitation, the other the constructive, technical and 
legal habitation. “When a person has a fixed abode where he dwells with 
his family, the places of his personal and legal residence are the s»me. 
When, on the other hand. a person “has no permanent habitation or 
family, but dwells indifferent places as he happens to find employment, 
he must be considered as residing where he actually or personally resides. 
But some individuals have permanent habitations, where their families 
constantly dwell, yet they pass a great portion of their time in other 
places, "auch persons have a legal residence with their families, anda 
personal residence in the other places, and the word *'reside" may, with 
respect to such persons, be used in relation to either their personal or 
their legal residence. From this point of view, one may have two places - 
of residence, in one of which he resides during one portion of the year, in 
the other during the remaining portion ; what miy. be said to be the place 
of personal residence during one portion of the year thus becomes place 
of legal residence during the remainder of the year and vice versa. 
Generally, if a person has two or three establishments, every one of them 
may be called his fesidence, and not less so because he may not go there 
for some time. If he keeps an establishmeng in it, the place is still his 
residence, and thus he may be said to have his residence in two or three 
different countries. The question is entirely distinct from that 9n domicile 
which is often whully independent of actual residence. 


In the case of lunatics, residence does not i import intelligent residence but 
bodily residence. 


The right of the Court to learn judicíally whether & porson' is or is not of 
unsound mind is inferred from the right of his care and custody, provided 
he is insane. 


In England, the custody and control of the persons of insane and idiots was 
vested in the King as parens patria ; consequently the authority to direct 

, an inquisition to be taken was also his, but was delegated to the Chan- 
cellor ss the personal representative of the Crown by means of an official 
instrument called the **Sigà manual” and was exercised by the Court of 
Chancery: The jurisdiction in lunacy originally was thus in theory 
distinct from the general chancery jurisdiction under the great seal; but 
once the fact of insanity had been‘adjudged, in any particular case, 
a further jurisdiction then arose in the Court of Chancery to sypervise 
and control the official conduct’ of 'the committee appointed to look 
after the person and property of the individual who had been adjudged’ as 
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Lunatic—(Cond.). . 
a lunatic. l Consequently, the essential nature of the proceeding is that 

* the authority vested in the Court is exercised in the first instance over 
the person of the individual concerned. Such authority over the 
person may, unless otherwise directed by statute, be „ordinarily exercised 
in the case of residents within the local limits of the jurisdiction. of the. 
Court. It may also be exercised over non-residents, if there is statutory 
provision to that effect. : ` s 


A person subject to the jurisdiction of the High Court for purposes of judicial 
inquisition as to alleged lunacy, may not be within the local limits of the 
jurisdiction of the Court and has be within the local jurisdiction of a 
District Court. " ° 


- Before a District Court can institute inquisttion as toa person posseda 
property and alleged to be a lunatic, it must be established, not merely 
that such person is residing within the jurisdiction of that Court, but also 
that he is not subject to the jurisdiction of any of the High Courts men~ 
tioned in section 37 of the Indian Lunacy Act, rota. 


In a case where an ‘alleged lunatic is subject to the jurisdiction of a High ' 
Court under section 37 of the Indian Lunacy ‘Act, 1912, the District Court 
has no jurisdiction under section 62, even though the pe-son may reside 
within the local limits of the jurisdiction of the District Court. 


The jurisdiction of the High Court and the District Court are not concurrent; 
but the jurisdiction of the High Court excludes that of the District Court i 
on the other hand, if the alleged lunatic resides in two districts, the 
jurisdictions of the two Courts ace concurrent and not mutually exclusive. 


Section 38 of the Indian Lunacy Act, 1912, does not define the test to be 
applied to determine whetlfer a person is or is not subject to the jurisdic- 
tion of the High Court for the purpose of judicial inquisition as to lunacy. 


The expression “‘to reside” signifes “to dwell permanently or for & con- 
siderable time” “to ‘have a settled abode for a time," ‘fto ablde con» 
tinuously,” “to have one’s domicile or home," “to remain for a long 
time", Stimat! Anilbala Chaudhurani v. Dhireodra Nath Saha Chaw 
dhuri T "T we - oe T 


Lunacy Act, Secs. 37, 62—Alleged lunatic subject to the jurisdiction of High , 
Court under section 37 of the Indian Lunacy Act—Person residing within 
the local limits of the jurisdiction of District Court—~District Court, if has 
jurisdiction to direct inquisition under section 62 of the Indian Lunacy 
Act ; See Lunatic. " - zs T ove 





5 Sec. 38—Jurisdiction—=Two places of isidan Tiel 6 9 or 10 
months on an average every year, in one place ; See Lunatic T 
———À Sec. 38, if deflues the test to be applied to determine whether a 
person is or is not subject to the jurisdiction of the High Court. for the 


putpose of judicial inquisition as to, lunacy.;, See Lunatic , . E 


y Secs, 38, 62— Jurisdiction of Court— Proceedings for. judicial 
inquisition as to alleged lunacy—-Lunatic having two placcs of rosidence— 





D 
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Lunacy Act—(Conid.).: 
Living 9 or 10 months onan average avery year, in one place; See ` 
Lunatic ' "s Bends” OEIL. we T e’ si 
Magistrate, if can destroy part of record ; See Evidenca E m 451 
- when execused from making memorandum.of evidence ; See Evi- 
dence | ae ves - e e wes . 457 
, Mahomgdan law Religious office, ‘if can be held by women ; See Matwalli ste 151 
Maintensuce, order for—Order, enforcement of— Criminal Procedure Code 
(Act V of 1898), See, 488 geared of. movable $ropsrt y—Objec- 
ton— Procedure. 
In execution of warrant issued under section 488 (3) of the Criminal Pro 
'cedure Code, two cows were attached &nd an order for sale was issued. 
Before the Magistrate, the defaulting husband's brother appeared and 
claimed that the cows were his. The Magistrate held a summary enquiry > 
and came tothe conclusion that the cows were the joint property of both 
2 the brothers : $ . 





On revision, the High Court advised the Magistrate to give the petitioner a 
further opportunity to establish his claim to the cattle in question in the 
civil Court and next, that should he proceed to sell the cattle, the peti- 
tioner should be allowed an opportunity of bidding atthe sale and only 
half, if that be the defaulter's share, of the sale proceeds should be retiin- 
ed against the balance due-from him. Durlabh Pu Karar v. [ndra- 
mati Dasi - wee se on ate oes 64 


Market value of land Sectipad, how determined ; See Apportionment reas 137 
Memorandam, unregistered, of permanent lease, relating to a previous and 
^ completed transaction by which the tenure-holder attained possession of 

the land— Evidence, admissibility of ; See Reclamatiqn-lease v t 


Minor's contract, if void ; See Infant's contract ni E oe 214 
Misfeasance of duties—Khasanchee not reporting hfs fraudulent dealing ; see 
' Fidelity guarantee M Am em NS s 233 


Misuse of power— Including land within the area of the eligi; not because it 
was wanted for purposes of Calcutta Improvement Act, ‘but to exact an 
exemption fee from owner ; Sse Land acquisition: ws to 5 65 


Mortgagee purchaser, rights of—Ovder under section’ ao of the Transfer of * 
~ * Property Act (IV of 188a, effect of 
- An order under section 83 of the Transfer of Property Act (now O. 34 R. 5 
Sch. I of the Code of Civil Procedure of 1909) for the sale of mortgaged 
property,. has the effect of substituHng the--rights of sale thereby con- 
ferred upon the mortgagee for his rights under the ‘mortgage, and the 
latter rights are extinguished : ` 


A mortgages purohaser of; mortgaged property hano greater right than any 
stranger purchasing:the- property under the mortgage decree and paying . 
costs for it." Lala Matru Mat e. Musammat Darga Kunwar a ae 121 
Morigagee purchaser ‘of mortgaged property, rigüts. of-—Stranger purchaser ; ; 
, Seo! Mortgages ‘purchaser, rights aE 07077 — € 7 /— URE 


. 
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Mutwalll—4cgu£sition by prescription—R eal owner, effect on— Religious office, - 
if can be held by woman—Burden of roof, of excluding woman—Title || 
by ‘adverse possession, if cam be pleaded in appellate Court—Sajja- . 

, danashin—Office, whan comes into being—Uniformity in successive 
appoiniments in the-office of mutwalli—Lamful origin. 


A trusteéship with power to appoint a successor is well known to and recog- 
nised by law and may be prescribed for. When title is acquired by * 
statutory operation, the title of the true owner is not revived by re-entry, s 
‘in other words, even if the lawful owner should acquire possession, he i 
not thereby remitted. to his original title, 


A religious office can be held by a womas under the Mahomedan law, unless 
there are duties of a- religious nature attached to.the office, which she 
cannot perform in person-or by deputy, and the burden of establishing 
‘that a woman is précluded from holding a particular office is on those who 
plead the exclusion: Tais doctrine is based on the fundamental distinc- 
tion between the temporal affairs a a mosqu: and the spiritual functions 
connected with it: |. NE Em j 

Quare: Whether the uniformity which characterises the successive appoint- 
ments for nearly.a century miy not improbably indicate that. the practice ' 

had a lawful origin in the directions given for appointments of successor to 

the office of mutwa'li, by the original founder, though they can no longer 

- + be traced with certainty from the lapse of time. 


tA Sajjadanashin maintains unbroken the spiritual line from the original pre- 
ceptors The office of Sajjadanashin can exit only by firtue of the 
direction of the spiritual founder or by a valid custom. 


A plaintiff can succeed one title by adverse possession, pleaded even for the : 
first time in the Court of appeal, provided sucha case arises on the facts 
stated in the plaint and the defendant is not taken by surprise: Kassim : 
Hassan v. Harra Begum... . " e E "ae Ui 


Ne» point of limitation taken in Appellate Court. 


A Court of appeal “is bound to entertain a new ground of limitatión, only 

-'  when-the point appears, on the face of the record, to be supported by -the 
evidence. produced in the Court of first instance. Bhusan Chandra Pal . 

v. Norendra Nath Koer 1 i l^ "M " 236 


Non-registration of mortgage exceeding Rs. 100, effect df ; See Notice » | 479 


: Notlce— Registration whether notice—Effect of non-registration—Transfer of, 
Property Act (IV of 1882), Ss. 3, 59 and 8$—Indian Registration Act (IM: 
of 1877) Ss. 17, 49, "and: $0. 7c ae | , ! at 

The question whether registration is or is not notice in itself, depeads upon 
the facts and circumstances-of each case, upom the degree of care and 1 
caution which: an. ordinarily ' prudent-man would necessarily take for the 
protection of, his' own interest by search Into the registers kept under the : 
Registration Act, It is a question not of law but of fact, and as each case 
arises it should be determined whether in that individual case the omission 


, 
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Pete PAGE, 
Notlce —'Contd ). 


to seatch the register, taken together with the other facts, amounts tó such 
gross negligence a« to attract the consequence which results from notice. 


Registration is not notice to the world of every deed which the register con- 

. tains. But there may be circumstances in which omíss'on to search the 
register would, even nnder the definition already given, result in notice 
being? obtained aud the circumstances necessary for this purpose may be 
very slight. : £ 

The effect of non-registration of & mortgage exceeding Rs. 100 which as 
required hy section 59 of the Transfer of Property Act, ought to be 
registered, is to make the transaction void and by section 49 of the Indian 
Registration Act a mortgage, which is required by section 17 of the same 
Act to be registered, shall not, unless it has been so registered, affect any 
immovable property comprised therein or be received as evidence of any 
transaction affecting such property, 


By section 85 of the Transfer of Property Act, a duty is imposed upon 2 
plaintiff in a suit for foreclosure, sale or redemption under that act ta 
make a party to the suit every person having au interest in the property 
comprised in the mortgage, provided that the plaintiff had notice of such 
interest—the object being to secure that all proper parties are before the 


Court. Tilakdhar] Lal v. Khedan Lal ose - E" 479 
——, service of—Afilavii—Criminal Procedure Code (Act V of 1898), 
See. 145. Eod 


Y 

In a proceeding under section 145 of the Code of Criminal Procedure, 2 
Magistrate should be satisfied that the service of notice’ has in fact been 
effected. It is not necessary that an affidavit proving the service, should 
be filed in all cases. Kali Charan Kapall v. Abdul Laskar... ae 14 

Notice to qult—Essentials—Non-agriculiural land —Nof-cultivator— Bengal 
Tenancy Act (VHT of 1885), Mandel of—Annual tenancy—Rent 
payable anually. 

To determine. whether on a notice the plaintiff is entitled to a decree for 
ejectaient, two questions are to be investigated: first, what is the nature 
of the tenancy held by the defendant, and, secondly, if it is & terminable 
tenancy; has it been terminated by a legel notice to quit. 

The mere fact that rent is paid annually, is not conclasive proof that the 
tenancy is annual. . 

The liability to ejectroent.of a defendant, who is not a cultivator and whose 


tenangy:was not created for agricultural purposes, does not depend upon 
the provisons of the Bengal Senay, Act. Gaya Nath Ojha v. Anukal 


Chandra Ojha p oie » o EDO 2 6 
Notification, publication of, effect of—Improvement scheme, sanction of; See 
* Land Acquisition ' UT oon ate we te 68 


Niulsance —Noise—Criwinal Procedure Code (Act V. of 1898), Sec. 133—Alter- 
native remedy, 


! 


n 


Nuisance—{Conid.). 


A noise, which is injurious to the physical comfort of the community, is a 
muisance within the meaning of section 133 of the Code of Criminal 
Procedure. : 

The existence of an alternative remedy, does not deprive a Magistrate of his 
jurisdiction under section 133 of the Code of Criminal Proc. dure. Krishna 

F Mohan Banerjee o A. K. Guha we - e e 


Oath—Omission to ad minister—Indian Oaths Act UX of 1873), Sec. 13. 
Omission to administer an oath or affirmation, even if intentional, would be 
cured by the provisions of section 13 of the Indien Oaths Act. Shoshl 
Bhusan ¥ alty v. 'King-Emperor - æ 


D a 


Oaths Act, Sec. incision to administer oath, intentional ; See Oath m 
Occupancy raiyat traosferring part of his non-transferable holding, if can 
surrender the holding inclusive of portion transferred ; See Surrender | e, 
raiyat transferring part of his non-transferable holding, if cae 
: surrender. the portion transferred ; See Surrender 
Offence, principal, not substantiated ; See Abetment . . 





oe on 


Ordinary Cause—Agreement to be split out of lengthy correspondence ; See 


, Costs. P ase oe m -> s. m 
Cause— Witness examined at inordinate length ; See Costs m 
Owner, true, title of, if revived by re-entry—Titl* acquired by statutory opera- 





tion; See Mutwalli sie m eee ws -— 
——— — of an easement, if can increase his right, by altering his dominant here- 
ditament ; See Easement ... -— 


Pardon—lncriminating ‘statement ;by'accused— "efusal and subsequent grant of 
bail ;. See Evidence, admissibility of ... i Ga m 


Parties, if can ‘have mutual relationdn Jaw contrary to true state of facts ; 
,: Ses Rent, suit for, d ] 


p woe we one 


Parties, rights A drat Eyofoteanes falling on holid. y— Usage, varying 
Contract— Inconsistent, insensible or unreasonable. 


` 


In the absence of statutory provision or trade custom or usage to that effect, 


the fact that the performance of a contract falls due on a holiday, does , 


‘not alter the rights of the parties by suspending the transaction of private 
business. l E 
A: seller is bound to establish , that he was entitled to perform the contract on 
the day following the holiday, by reason of the existence of a valid usage 
which is deemed to have been incorporated in the contract between the 
parties. He must not only prove the existence of a trade usage, but also 
to establish that the usage when read into the written contract, does not 
make it insensible or inconsistent. The mere fact that the usage varies 
the apparent contract is not of itself sufficient to exclude the evidence. 
The test is, whether the | incident, if expressed j in the written contract,’ 
would make it ingensible or inconsistent or unreasonable, 
Tho written contract between the parties states explicitly that the due date of 
delivery of goods sold, is ninety days from the 25th July, 1918, that is, 
Sunday, the 27th- October, 1918 : 


big — tte calcU?rA LAW joukNAL. (Von. xXxil. 
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37 
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Parties, rights of—(Cond.). 


Held, that the usage, that if such date falls on a-Sunday, the due date will 
be the day following, though varies the contract, is sensible and relf- ” 
consistent, and is not open to the objection of repugnancy. ' Kasiram 


Panis v. Harnuadroy Fülchand - ^ T T 
Pértles, rights o£, how determined—A mbiguous contract-—Conduct of parti es ; 
See Document, unambiguous aie ats tee wee 
——— co-ordinate in position—Superior and subordinate-holders—Landlord 
transferring a share of land to tenant ; See Rent, suit for — ... m 
Par y —Appeal by beneficiaries—Question as to validity of charitable trust ; 
See Trust-deed ^e m sis te “ 


_ sao, liability of, how deiermined—Party to a judicial proceeding prose- 


cuted for defamation—Statement made on oath or otherwise ; See De- 

famation - u - 
~—-—, liability of, how determined— Party toa judicial proceediog sued i in 
` Civil Court for damages In respect of a statement made therein on oath 


or otherwise ; See Defamation we m - 
Party's version, when accepted ; See Criminal Procedure Code, section 145 
Penal Code, sections 2, 5—Offences punishable ; See Defamation s 


—— ——, Sec. 396, proceeding under—Dacoity—Fact of accused being 
sent to jail for not being able to furnish security under section 110 of the 
Code of Criminal Procedure, if relevant ; See Evidence, admissibility of... 

— ———, SEC. 430—Prosecution, what to prove ; See Proof x 

— —  , Sec. 499— Party to a judicial proceeding prosecuted for defama- 


tion for statement made on oath or otherwise—Liability, how deter- ` 


mined ; See Defamation - eae T S 
— — —, Sec. 499— Qualified. privilege—Lettgrs Patent —Exceptions from 
Common Law of England, if can be engrafted ; See Defamation se 
— —, Sec. 499, Except ons 8 and 9—Good faith ; Sce Defamation E 
—— a, Sec. 499, Exceptions 8 and 9, scope of ; See Defamation - 


Permauent lease, by raiyat, if operative between raiyat and under-raiyat— 
Lease by rafyat not being raiyat holding at a fixed rate; See Sub- 


Permauent tenancy-—Inference—Dwelling house not a brick-built house—Ori- 


gin of tenancy unknown — Tenancy in existence for half a century —Re- 


sidential purpose—Uniform payment of reni. 

Where it was found that the origin of. the tenancy was unknown bnt it had 
been in existence for at least half a century, that the lind was let out for 
residential purposes, that it had been held at a uniform rent and that the 
tenant had actually built a dwelling house thereon and lived there from 
the inception of the tenancy till the sale to the defendants : 


Held, that from these circamstanggs, it: could, be inferred that the tenancy 
was permanent and transferable : 


"The dwelling house need not be brick.built in order to indicate that the te- 


nancy was intended in its inception to be of a : permanent character. 


Shoroshi Charan Ghose v. Bhagloo Sak - oe 2o 
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PAGE. 
Platutiff, if and when can succeed ona title by adverse possession j See Mut-' - 
wali- poo \ ae s e ei ie 151 
Pessestien—Right to carry on boring operation; See Criminal Procedura i 
Code, Sec., 145, -- ET ui" ET T 008 
Pewer—Option to exercise, how determined 3 See Surrender ' Ga . 236 
—— — —Vresent, future or to acise upon contingency —Powers, if can be tus- ° 
pended or destroyed ; S-e Surrender ` es ai 236 
————-Trusteeship with power to appoint succes or, if valid ; See Mute” 
walli se Á. - we on e, Ig% 
» appen!ant, and in gross, if can be suspended or destroyed.; See : 
Surrender oo an A w "m $ ee , 236 
e nature of ; "See Surrender . T 2 on . 486 
Powers, what, can be suspended or de .troyed Ly person exercising the power; 
TEES Surrender on - we - +, 986 
Trictice —Directions given for appointment “of successor to the office of Mut- . 
walli by the original founder ; See Mutwalli sie sx s 151 
of taking to Criminal Court deprecated ; See Criminal Procedure 
Code, Sec. 145 , DHL As cee A 255 
Pre-exisilug law, reference to; See Rent eee bee En 302 
Fresuaption —Advancement— Benami transaction ; Se^ Re ulting trust we 490 
— Tenure admitted to be permaneat, herit.ble and transferale ; See 
Reclamation lease ae ses as ae ss 1 
——of advancement in favour of wife or child where people of British 
: India are concerned ; See Resulting trust - a 490 
Procedure — Reference to High. Loart under Inc» a2 Tax Act, Sec $i ; Se. 
Assessment sa. T s we . 433 
Promisce, if can sue for breach of contract —Breach of contract before the time i 
f.xed for performance has arrived 3 See Contract: A T" 168 
—— —, if can sue for breach of contract—Contract to be aa in ine, 
stalments ; See Contract* es ase E" w . 168 





, rights of——3reach of contract to be ee in instalments— U n- 
qualified and positive refusal to perform the contract—Performance not 
d ie ; See Contract see sea zn e j 168 
*o be paid share of profits Damages, mea-uce kai See Contract — .. , 168. 
Promissory Note executed by minor, suit on, if ma’ ntainable ; See Infants, UU 





contract - we - tM on au 


Preoi— Penal Code. (Act XLV of 1860), Sec 430—Mi chief by injury to irriga- 

In order to substantiate an offence under section 430 of the Indian Penal . 
Code, the prosecution must prove that there has been unlawful and inten- 
tional interference on the part of the accused with tbe admitted or proved 


rights of the complainant. Baowarl Kumar v. Gosto Behary Karmokar — 476 
Proof, conclusive—Annual tenatcy—Rent paid annuflly ; See Notice to quit s. 6 
Property attached, disposal of and dealt with by subordinate Court, High Cout, ' 

if can direct ; See Inherent power © i.. - ooo |. 270 


Pudile officer, inducing—Procuring benefit by use of position and mfuencces 
Public policy ; See Contract "m we hope isi 168 


re 


i 
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Pnblic policy—Indueing public oficer -Deoteriag be benefit by use of position. and 
influence ; See Contract - - - - 
Punjab Court of Wards Act, Secs. 11, 12, injunctions issued under, effect of— 
Person and property outside the jurisdiction of Court ; See Wakt E 
Purchase of mortgated property, by mortgagee and by stranger, difference 
e. between ; See Mortgagee purchaser, rights of — .. tse m 


Patni grant—Chaukidari Chakran lands forming part and parce! of the perma. 


nently settled estate—Resumption ; “See Chaukidari Chakran lands e 


7 lease—Authorising Zemindar to appoint a Chaukidar—Chaukidari Chakran 
lands forming part- and parcel of the permanently settled SEN See 
Chaukidar: Chakran lands - i - oe 


- =—— taluk, use of the expression, in contract of tenancy, effect of; See Rent, 


enhancement of x see ose a ET 


"Reclamatlon leace— Tenure, grant of— Tenure, permanent, heritable and 
transferable-—Rent, enhancement of —Presumplion—Burden of ' proof— 
Inference of lam—Admissibility—Unregistered memorandum of per- 
manent lease—Entry in landlord's settlement book. 


.An unregistered memorandum, neithér being a lense nor an agreement for a 
lease, relating to a previous and- completed transaction by which the 
tenure-holder obtained póssession of the land, is inadmissible in evidence 
and no eff ct can be given to it; but an eatry in the landlord's settlement 
book containing particulars of the lease is admissible. 


Where it is admitted that a tenure is permanent, heritable and transferable, a 
prestmption órdinmily arises in favour of the tenant, and the onus of 
showing that the tenure is wanting in the characteristic of fixity of rent, is 
thrown upon the landlord. 


Where in a reclamaticn lease, the contract was that a tenure should aot be 
hable to rent f.r the first four years from the date of the lease, viz, 1291 
B. S after which it was to carry rent on a progressive scale until 1233; 
and there was no reference to further enhancement by operation of law : 


— Held, that the inference from these facts was, that the maximum seit reach- 
ed in i298 was the fixed rent of the tenure so long as it lasted. Port 





Carning and Land Improvement Co., Ltd- e. Katyant Debi | ... S 
Record, part of—Evidence recorded; See Evidence ^ - zu see, 
Reference to pre-existing law; See Rent... t€ wc dus ss 
— under Income Tax Act, Sec. 51—High Court's exercise, of power, 

nature of ; See Assessment E - ove T 

, Registration—Trusteenama not purporting to transfer the ownership of pro- 

perty; See Wakf - oe, ove am oe m 

, a notice, if a question of law ; See Notice - oie 

——— —, when notice ; See Notice ^o ane T - - 
Registration Act, Secs. 17, 4a— Transfer of Property Ach Sec. 59—Non- 
registration bf mortgage exceeding Rs. 100 ; See Notice m one 


——————, Sec. 6, rule 174, if invalidates registration done in qood fa faith ; 
See Wak » vee m A Co DCOo€w€ are ow 
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Regulation VIII of 1793, S. 51 an - js - m 19 

. Religious office, if can be held by woman—Mahomedan law ; See Motwalli ... 151 


* Remt—Additional rent for increase of area—Bengal Tenancy Act, (VIII of , 
1885), sec. 52(6)—44 the time the measurement on thich the claim is 
based was made—Presumption— Statute, interpretation Mc duty 
of, in giving effect to language of statute. 


The expression ‘at the time the measurement on which the claim is based was ° 
made, in section 52 sub-section 6 of the Bengal Tenancy Act, refers to 
the measurement? upon which the area in excess or defect, as the case may 
be, is found out before the institution of the suit; it does‘not refer to the 


measurement made at the time of the original settlement or the last pre- 
. 


ceeding adjustment of rent 


Sub-section (6) of section 52 of the Bengal Tenancy Act, is applicable only 
when the claim for additional rent for reduction of rent is made on the 
basis of measurement. The party who seeks the benefit of the presump- 
tion under this sub-section must base his claim on measurement. The . 
presumption is not only rebuttable but is not obligatory on the Court. 


The rule of interpretation of all statutes is that the grammatical and ordinary 
sense of the words is to be adhered to, unless that would lead to some 
absurdity or some .repugnance or inconsistency in which case the gram- 
matical and ordinary sense of the words may be modified ss as to avoid 
that absurdity and inconsistency. 


Whether the statute codifies or amends the law, if its provisions are 
* — expressed in clear and unambiguous terms, resort should not be had to the 
pre-existing Jaw, although such reference may be .useful and legitimate 
where the provisions are of douhljful import or are couched in language 

* which had previously acqhired a technical meaning. 


Where the language is clear angl explicit, the Court must give effect to it, 
whatever may be the consequences, for in that case the words of the 
statute speak the intention of the legislature: Nilmani Kar v. Raja Sati 
Prosad Ganga Bahadur ie m sie via 302 


Rent, consolidated, agreement to pay—Original holding and encroached land— 
new holding ; See Rent, suit for e ves u "n 134 


ia, enhancement of—P,esumption—Mourisi tenure, if makarari—Use of 
the expression ‘putni taluk’ in a document, effect of. 


“A Suit to enhance rents proceeds on the presumption that a zemindar 
` holding under the p:rpetuaf Settlement has the right, from time to time to 
1aise the rents of all the rent-paying lands withia his zemindary, according 
to the perguna or current rates, unless either he is precluded from the 
exercise of that right by a contract binding o- him, or the lands in question 
can be brought within one bf the exemptions recognised by Regulation 
VIII of 1793, and it also assumes, that the defendant has sono valid 
tenure or right of occupancy in the lands which are the subject of the 
suit," 


vòn: xxxil] thpkX oF casks, 


Rent—(Contd.). 


The mere fact of a tenure being hereditary, does not show that the rent of 


the tenure has been fixed in perpetuity. 


The use of the expression putni taluk in the contract of tenancy, does not 
necessarily create a ^ri taluk, in other words, a taluk subject to the 
summary procedure for realisation of rent provided by the Putni Regula- 


tioff VIII of 1819. Raja Nirod Chander Singh Sarma v. Harihar Chakra- 


varti Chowdhury - - sis 


—— ~, enhancement of, principle of ; See Rent, enhancement of 


=, if fixed in. perpetulty—Tenure, hereditary ; See Rent, enhancement 


of eve sis ase ove 


` 
~ 


———, Maximum-—~-Progressive increase—Contract—Inference ; Sse Recla- 


mation lease ea ete oe 


—— —, suit for—Bengal Tenancy Act (VIII of 1885), Section :209—. 4 gree- 
ment to pay consolidated rent—Rent, enhancement 0f—New holding— 


Original holding and encroached lands. 


Section 29 of the Bengal Tenancy Act is applicable only where the hold- 


ing remains constant. 


Where an occupancy raiyat agrees to pay a consolidated rent for the lands 
of the original holding as also the encroached lands, whereof they took 
possession without the consent of the landlord, section 29 of the Bengal 


Tenancy Act is not applicable, as a new holding is! constituted. . 


ulla Shelkh o Jnanada Sugdari Pal x 





>. 


Garib- 


» suit for—Share of land, transfer of—Transferee, if m" 


ordinate in position —Mutual relation in law—Contrary to irue state of 


facis. . 


The parties cannot have a mutual relation in law which is contrary to the 
true state of facts ; if the facts show that the parties are co-ordinate in 
position, they cannot be treated in law as if they were superior and sub- 


ordinate holders respectively. 


Where the plaintiff transferred to the defendant a share of land : 


Held, that the latter was nota tenant of the former. 


Chakravartl ». Adi Nath Shome s 
—, when can be claimed ; See Second appeal... 
‘Reelde’, meaning of ; See Lunatic i 
Resideace—Domicile ; See Lunatic ‘se 
(LÁ, how constituted ; See Lunatic 1. 
— —r-, legal and personal ; See Lunatic i 
faa amen’, meaning of ; See Lunatic i "S 
„ in the case of a lunatic ; See Lunatic n" 
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‘Chandra Ken'a 


Resulting trusts—Law in India—Presumption of advancement in favour of 
_ wife or child where people of British parents are concerned —Reason for 

. difference—Evidence in rebuttal of presumption —Indian Trusts Act 
(ZI of 1882) Secs, 81 and 8a—Burma Laws Act (XIII of 1835), sec. 


12 (a). 


‘ 
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19 


134 
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Resulting traxts—({Conéd.). 1 
The general rule and principle of the Indian law as to resulting trusts 
E differs but little, if at all, from the gencral rule of English law upon the 
same subject. 


It has been established by decisions that owing to the wide-spread and 
persistent practice which prevails amongst the natives of India, whether 
Madhomedan of Hindu, for owners of property to make grants and trans- . e 
fers of it benami for no obvious reason or apparent purpose, without the 
slightest intention of vesting in the donee any beneficial interest in the 
property granted or transferred, 28 well as the usages which these natives 
have adopted and which have been protected by statute, no exception hs 
ever been engrafted on the general law®f India negativing the presump- 
tion of the resulting trust in favour of the person providing the purchase 
money, such.as has, by the Courts of Chancery in the exercise of their 
equitable jurisdiction. been engrafted on the corresponding law in England, 
in those cases where a husband or father pays the money and the purchase 
js taken in the name of a wife or child. In such a case there is , ander , 

' the genaral law in India, no preeumption of an intended advancement as 
there is in England. 


Where the transaction takes place bebween two persons, born in India of 
Rritish "parents, and who have resided practically all the'r lives i in India, 
the principles and rules of law which would be applicable if the case 
were tried in one of the Courts of Chancery in England are applicable to 
it when tried in India 


The determining of which rule of law is in anv given case to apply In India, 
does not entirely depend on race, place of birth, domicile or residence ; 
the wide-spread and persistent usagé and practices of the native inhabit- 
ants are more important. 


The mere statement by a husBand or 2 father who has made an apparent. 
advancement i in favour of a wife or child that he did not intend it tò con- 
fer any beneficial intercst in the thing given or transferred to the donec 
or transferee is of little avail unless he establishes at the same time with 
reasonable clearness that he had other and different motives for the ac- 
tion:he took. 


Held,.on the question of fact that the evidence rebutted the prima facie 
' presumption that an advancement to the wife was intended. F.J. R. 
Ketwick v. K. M Kerwick ies M v M 490 
Right of illegitimate son of a Sudra to inherit—Mother, If to be slave women—, 
Marriage ; See Inheritance m see -€ T owe 333 
1o begin—Objector questioning assessment of tax by the Crown; See, 
Assessment ae sai a: sae m, aa 
Rule against remoteness—Charitable trust ; | See Trust deed ene one 453 
Sajjadanashin —Office, when comes into being ; See Mutwalli $e m : 151 
———— office of See Mutwalli s ses m «n 151 
Sale certificate — Rules of construction —Évidence of bibseguédil conduct, when 
admissible. 


(non I 
- P. 
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Sale certlticate—(Contd.). 


ficates : “one of these rules is falsa demonstratio non nocet : another is ^ 
Non accipi debent verva in demonstrationem falsam, quae competunt in 
limitationem veram. The first rule means, that if there be an adequate 
and sufficient description; with convenient certainty of what was meant to 
pass, a subsequent erroneous addition will not vitiate it, The characteriatic 
of cases within the rule is, that the description, so far as it Is true,'applies to 
one only. The'other rule means that, if it stand doubtful upon the’ words 
whether they import a false reference or demonstration, or whether they be 
words ot restraint that limit the genegality of the former words, the law 
will never intend error or falsehood. If; therefore, there is some land 
wherein all the demonstrations are true, and some wherein part are true 


and part false, they shall be intended words of true limitation to pass only ^! 


those lands wherein the circumstances are true.” . 1 - 
Evidence of conduct subsequent is admissible when the terms of the contrag ; 
are ambiguous. Itis not admissible where there Is no uncertainty‘ or 
ambiguity. The Secretary of State for India ia Council v. Kamar Narendra 
Nath Mitter — ... A RES ES ve T 
Second appeal— Bengal Tenancy Act, Sec. 174—Deposit "of compensation 
falling short through mistake of Court ; See Appeal, maintainability of v... 
—Civil Procedure Code (Act V of 1908), Sec. 103—Suit of 
nature cognisable in Small Causes Courts—Suit for recovery of grasimg | 
Jee— Rent, f 
No second appeal lies under sectlon 102 of the Code of Civil Procedure, for 
recovery of mohey less than five hundred rüpees, claiged as grazing fee. 





There can be no claim for rent unless there is a tengncy, and there.can be no 
tenancy, unless a right to the land has been given to the grantee. . 





Jatindra Molan Lahiry v. Abdul Aziz Mla m A 
—New point, if and when can be taken ; See Admissibility in 
evidence m m S "eee ios um 
Section, meaning of—lllustrations ; See Defamation ... mar (i T 
Settlement, deed of construction of ; See Trust deed ` nw T de 
Share, undivided, ia property, wakf of, if valid; See Wakt' s "o 
'Stamp Act of 1860, Sec. oh Han B cient stamped document ; See Admissibility 
in evidence on - we ae 
Stare decisis—Ilegitimate son'of a Sudra, if entitled to a share of inheritance ; 
See Inheritance es on Í 


, Statement, admissibility of—Incriminating Statement by aécused—Refusal ind 
subsequent grant of bail ; See Evidence, admissibility of" — ... - 


€ ——-——, as to age in decree— Third party, if bound; See Admissibility in 


Li 
evidence «^ - oe w tor - 
Statute—Reference to pre-existing land ; See Rent x nn 
————, interpretation of—Grammatical ad ordinary sense of words, when 
modified’; See Rent ^'m Em m ew nts 


a 
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Dl Two rules of construction apply to documents of title, such as sala certi. 2 E 


13 


453 
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Statate, language of, clear and explicit, construction of ; See Rent 

slong acted on, interpretation of; See Assessment ww 

Subrlease— Bengal Tenancy Act (VIII of 1885), Sec. 85 (2)—5ub lease of a per- 
manent character by a raiyat, not being a raiyat holding ai a fixed rale, — 
-to an under-raiyat-— Sub lease, if oberative—Under-raiyat, Aon to ha ` 
ejected — Estoppel —' Kaimi, meaning of. US oe’ 


Where, the' lease, purporting to be of a — Ó character on the face of 
the.document, is granted by a raiyat (not being a raiyat holding at a fixed 
rate) to an under-raiyat, the lease is not operative as a permanent lease , 
between the raiyat and the under-raiyat. But as the tenancy of an under- 


* 


m 


XXIL. 


Pace. 


302 


raiyat may be. created without a. wiitten lease, the grantee in such a case ,— 


i an undér-raiyat who holds otherwise than under a written lease, and his | 
tenancy is liable to be terminated in the manner provided by section 


49 ib}: till the tenancy has been terminated, the iram cannot ‘ejact him 
as a trespasser. : i E 
Where the lease, purporting to be of a: permanent iasictens is granted bya a, 
person who on the face of the document professes to have,a, higher status,“ 
than that of a raiyat ifor example, that of a tenure-holder or a raiyat 
holding at 2, fixed rate) the grantee, when his title a« permanent lessee is. 
P challenged by his grantor, may ‘invoke the aid of the doctrine of estoppel . 
and plead that the grantor cannot be permitted to prove the falsity of the 


recitals in the document (on the faith of which he took tlie lease} so as to ` 


enable him to derogate fróm his grant. pr 


Where the lease purporting to be of a permanent character is granted by a 
person who, on the face of thg documents, professes to have a hizher 
status than that of a rdiyat (for ‘éxample, that of a tenure-holder or a ' 

raiyat holding at a fixed rate) and the grantee invokes the aid of the 
doctrine of estoppel in answer toa challenge of his title as permanent | 
lessee by his grantor, it may be a matter. for argument whether such plea 


may be defeated by the grantor on proof that they had conspired by false . 


` recitals to evade the provisions of the statute. 


$5 The term ‘Kaimi’ imports permanence of occupation, but not fixity of rent. 
-Chaudra Kanta Nath v. Amjad All Haji 


eve m 
i 


] , Successor to the office of M utwalli, directions given by the original founder for 
appointment o[—Practice ; See Mutwali —— - 
Sudra, illegitimate son of a~Dayabhaga School—Hindu law : See 1 Inheritance 


Suit, detlaratory= Board acted ultra vires—Training scheme’; See Land å ácquisi- 
tion - 


sas 
D 


- 


[II Dr E (ot 


mnr es declaratory— Scheme sanctioned not authorising Board to acquire by 
compulsion any land,; See Land acquisition . , 


* 


E me oes 


the decree-holder ; ; "See Damages, suit for aos ý 


——- on promissdry note executed by minor, if KW See Infant's 
contract he : 


mI E oe eas E 


- fm recoverable, unliquidated damages—lInterest, prior to suit and pendente 
lite, if recoyerable ; Ser Interest 


m m ow ow 


~~ 


Le 
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E 


Sarrender— Bengal Tenancy Act (VIII of 1885), section §6— Bengal Tenancy 


_ Act, if exhaustive—Transfer by occupancy raiyat of a part of a-"on- ^ 


‘transferable occupancy holding—Surrender by raiyat the land sold—- 
Transfereo no party to surrender —Re-setilement with raiyat the holding - 
in his possession—Landlord, if cam eject the dini aE ieee ear 
ing by donee of a power with estate. i 


When an occupancy raiyat has transferred part of his non-transferable 


- transferred, either by surrender of that portion alone or by surrender of 


the whole inclusive .of such portion. The landlord cannot, by such -sure 
ıı render, oject the transferee, not a party to the surrender. 


The Bengal Tenancy Act is not a complete € code even in respect of the law 
~ of landlord and tenant, much less does it profess to incorporate the gen-- 
eral principles of the law of contract and the doctrines of equity jurispru- 
dence, in so far as they may have to be applied in the determination of 
disputes between landlords and tenants. 


. If `X holds gs tenant under A, so long as they are the only persons interest- 
ed, in the tenancy, they may, by mutual agreement, supersede the con- 
tract and substitute therefore a new engagement in respect of a part only 
of the land to be held at a smaller amount of rent than before. But 
where x, has transferred a portion of his interest to Y, a similar course 


is ifpossible; except with the concurrence of all the three, persons interested; 


The principle that no one is permitted to defeat or derogate from his own - 


, , Erant, is of very wide application, and lies at the root of the doctrine that 
» the grantor of land to be used for a particular purpose is under an obliga- 
tion to abstain from doing anything on adjoining property belonging to 
him which would prevent the land granted [rom being used for the pur- 
i p^se for which, the-grant- was made. , * 


' E D 


; -A sale of a portion cf an occupancy holding by the original tenánt to a third ` 


*; 1r person, ‘does not operate as a forfeiture of the tenancy so as to entitle the 
landlord to re-enter. 


SAN powers, other than powers collateral and powers ‘coupled with a trust, d 
may be suspended or destroyed, either wholly or in part, by the person 
*-\ competent to exercise the power. _ 


The rule applies as well where the power is oe as akere it is future 
75^ and to'arise upon & contingency (Albany's case] and-to personal as well 
as to real-estate: Noël v. Henley. The rule applies further to powers. 


ivi appendant and in gross : Wes? v. Berney. The power is not in the nature 
of a trust; it may be exercised or not, and s dealing with the estate by 


the donee: of a power, inconsistent with the exercise of that power, -. 


determines the option , to exercise ‘it, 
Chandra Sutradhar t 
Tax. assessment of —Bengal Municipal Aci au B.C. of 1884), Section $5(«)— 


e ‘Circumesttinces and property —' Means and property” ‘within Municipal- 
íodHy—'"Meanpand property, measure x 


Syed Mohscnuddin v. Bhagaban 


ee. ww ~ mb ^e 


` * 


holdigg, he is not competent to surrender to his landlord the portion so ' 


urne 


* 
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Tax—‘Contd.’, > B 
For the- purpose of assessment of tax. under clause (a) of section 85 of the 
Bengal Muncipal Act, the Municipality cannot take into account ‘the 
^ "circumstances and property" of the assessee outside the Municipality, 


but must restrict itself to the “circumstances and property," that is, the 
“means and property" within the Municipality, and that to measure 





the ''means and property" within the Municipality, the test is, not what is . 
spent, but what is earned within the Municipality. Debendra Nath Rai, . 
Chaadhuri v. Chairman, Taki Municipality s B os 210 
Tenancy, contract of—Use of the expresno putni taluk, effect of ; See Rent, 
enhancement of ie m T n sie 19 
» forfeiture of—Sale of a portion of non-transferable occupancy holding 
by tenant to third person—Landlord, ^if can re-enter ; See Surrender — .. 286 


——-, if permanent and transferable—Origin of tenancy unknown—Tenancy 
in existence for at least half a century——Land let out for residential pur- 
poses—Tenancy held at a uniform rent—Building dwelling house ; See 
Permanent tenancy ss TH Ms es sic 85 

, if permanent and transferable—Origin of tenancy unkaown—Resi- 

dential purpogse—Building thatched house—Uniform payment of rent— 

Tenancy in existence for at least half a century ; See Permanent ten- 























ancy sss oe aes a ase 2e 85 
, where exists ; See Burgadar E - R ET 37 
, where exists ; See Second appeal iex ate ui 83 
Tenant holding under a raiyat at fixed rate of rent ; See Under-raiyat qs 130 
Tenure, hereditary —Rent, if fixed in perpetuity ; See Rent, enhancement of... 19 
—— , admitted to be permanent, heritable and transferable—Presumption ; 
See Reclamation lesse — ... one - ^ 1 
Terms of an unambiguous" datument. if to be con: ‘rolled by the conduct of 
parties ; See Document, unambiguous ay oe - 15 
Title by adverse possession, if can be pleaded in appellate Court ; See Mutwalli 151 
of true owner, if revived by re-entry—Title acquired by statutory opera- 
tion ; See Mutwalli oe as - m - 151 
Transfer of Property Act, Sec.; 58 (a)--Mortgage—Paddy, loan of— Interest : 
to be paid by paddy—Real security ; See Limitation E - 278 
———, Sec. 85—Suit for foreclosure, saie or redemption— 
Object of making parties ; See Notice ave "t T 479 
s Sec. 85, order for sale of mortgaged property under, ` 
effect of ; See Mortgagee purchaser, rights of sR a 12t 


Transterability— Under-raiyati holding—Usufructuary mortgage. 


An under-raiyati interest is Prima facie not transferable ; hence an usufruc- 
tuary mortgagee of an under-raiyat acquires no title to the mortgaged 


property. Biswambhar Mendal v. Nasarat Ail 3s tne 46. 
Trust deed—~Construction—Charitable gift—Condition precedent not satis- è 


fied —cy-pres docirine—Doctrine if applicable to deeds—Rule against 
irpeluities-—Costs of Advocate-General. 
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Trust deed—(Conid,). 


‘To determine the true construction ofa deed Of settlement, oid must be 
had to the object and whole scope of the instrument, judged, if necessary, 


by reference to the surrounding circumstances. 
* 


Where a cbaritahle gift -is made upon, condition | precedent, the gift fails if 
the condition Ís not satisfied. : 


Where the settlor intended. that his debts should be ‘discharged out of the 
inceme, and after they had been liquidated in that manner, the charitable 
trust would come into operation, the ‘expenditure in that behalf to be 
incurred from the income of the estate, the trust being further subject to 
two conditions, namely, first, that the charities were to be carried on 
within the zemindaries ‘of the settlor, aad, secondly, that the charities 
were to be selected by the trustees, and approved, by the settlor himself 
and the events which happened, rendered impossible the fulfilment of 
each and every one of these conditions, the zemindaries having all been 

» sold by the trustees with the concurrence of the settlor and tho debts not 
being discharged out of * the rents, issues, profits and income ” of the 
zemindaries as intended by the settlor : 


Heid, that the charities were inoperative. ` ‘ 


The Advocate-General, as well as the trustees, mem were relieved of their 
duties with the consent of the beneficiaries, are necessay parties to an ap- 
peal preferred by the beneficiaries regarding the, question a as to validity 
of charitable trust. 


The doctrine of cy-Pres is not only applied to protect charitable trusts at 
their bitth but also to save them from an untimely end. 


The doctrine of cy-pres is applied only in wills and not in deeds, 


To attract the application of the cy-pres doctrine, an absolute declaration 
of intention to give to charity must be established. 


Regulation, in the case of a charity, is one thing, foundation is another, 


Where the trust in favour of charity does not vest immediately but is 
subject to a condition, namely, liquidation of the debts from the income, 
the gift, though charitable, would be affected by the rule against re~ 
moteness. ; " , 
Where the Advocate-General was made a defendant in a public capacity, 
as the guardian of a charitable fund, and be hid the judgment of the pri- 
mary-Court which asserted that it was a charity ; i 
Heid, that the Advocate-General was bound to support the judgment of the 
trial Court which pronounced this to be a charity and his costs were to 
be paid out ‘of his estate. Santora’ Roy s. "The Advocate. General of 
' Bengal : - ote A Tre "s 453 
Trustcenams not purporting to transfer the ownérship E property, if re- 
quires registration ; See Wakf Gi ise s us 471 


* Trasteeship with power to appoint successor, if valig ] See Matwalli - 151 
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Two-storled building replacing a.but haying a right of cäsement—Burden, i in- ^ | 


i crease of ; See Easement’ E Sis E - oo 


Unambiguous document, terms of, if to be controlled by the conduct of par- 
° ties; See Document, unambiguous : wee sas we ^ 


" 


, Under-ralyat—Tenant holding under a raijàt at a fixed rate of rent. 


1 


A tenant who holds under a raiyat, is an under-raiyat, whether the person 
under whom he holds is 'a raiyat ‘holding ata fixed rate of rent or an oc- 
cupancy , raiyat ora nón.occupancy raiyat. Kali Das Chakravarty v. 


 Shelkti Nasarat ; - Mee TAg Se 
Under ralyati interest ; See Transferability si ies E» o) 
—— interest, usufructuary mortgage of ; See Transferability ne 


Uniformity in successive appointments ‘in me office of Mutwalli; Ses Muts 


walli wee -— me see ne vae 


$ 
Unliquidated damages, seem recoverable—Interest, prior to suit and pendente 











lite, if recoverable ; See Taterest en w sae € 

Usage, valid, existence of—Contract to be performed on the day following the 

holiday—Burden of proof; See Parties, rights of UN oe 

, Varying contract, when velid ; See Parties, rights of vos 

Usufructaary mortgage of under-ralyati interest ; See Transferability ee 

Uttarayaa—Abwab ; See Assessment m E d 

, if chargeable to income tax ; See Assésustsdt is - 

, what is ; See Assessment iis Ap cub " 

Version of one party, when accepted ; Se Criminal Procedure Code, Sec. 145.. 

24 and 25 Vict. C. 104, Sec. 9 iae E 154 qoem, 

Votes recorded, exceeding maximum, effect of ; See Election ^ 


Wakf—Zrxsteenamahk, when registration unmecessary—Punjab Court of 


Wards Act. of 1903 Secs@ im, 13, injunctions effect of, under Indian 


Registration Act (1 of 1877) Sec. mt Rule 174, and Sic: 37— Procedure 


in registration. 

An injunction issued under sections ir andi2 of the’ Punjab Court ‘of 
Wards Act, 1903, is ineffectual if the person. and the property are out- 
side the jurisdiction of the Court. 


Rule 174 under section 69 of the Indian Registration Act, relates to proce- 


dure, and does not invalidate the registration if it is done in good faith. 


Tf the trasteenamah does not purport to transfer the’ ownership of the ; 


property, registration is unnecessar .. 


Where in a case equity of redemption was d. licated as,& wakf, held, the. 
dedication was valid. -Nawab Babadur Mo, ammad Rustam Ali Khan v. . 
Nawab Moulvi Mushtaq Husain i m Soe "- e 


— 7 Validity of wakf of equity of redemption Wakf of undivided share 


‘ty 


* sg 


in property—Purdanashin lady —Concurrens ‘findings of fact. ,. c cide 


| Where in a case two purdanashin ladies made a wakf of property to which 
they had succeeded to give effect to the wishes of the late ownet who 


oT ds 
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Wakt—(Contd.). 
intended to make a wakf of same but died before^he could carry out his 
intention, a part of which property was subject to a charge, and a part 
* ondivided : £ . 
Held, wakf of the equity of redemption was valid. Syed Amatu! Fatema 


Bibi c. Dewan Abdal Alim Saheb . we - - 
——of equity of redemption, if valid; See Wakf „u on one 
--—of undivided share in property, if valid ; See Wakf ove oe 
Words, grammatical and ordinary sense of, when modified ; See Rent - 

l ] -4 - ` I t H 
E: ^n 
l ] à ' 9. ayo ies ' 


447 


447 
447 
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ERRATA. - 


. Page 2-6 line 22 for "!Morkerjee" read “Mopkerjee.”? 


278 line 28 from top after the word ‘due’ add ‘on a future debt, 
but also money which has or will become due.’ 


‘302 Insert (7) after the word ‘made’ in line 17. 


302 Omit (') after the word ‘measurement’ in lines 17 and 18. 

402, 21st line from top for "whethe? read "whether" 

433 14th hne from bottom for “section 2 (1) (a)" substitute “section 
3 (1) (a). 


314 line 1 for "Sir "Lawrence Jenkins" read "Sir Francis Maclean.” 
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"THE. SIMPLIFICATION | OF COMMERCIAL LAW. 
Views of Dr. Ernest Joseph Soliuster." * 


p t. ‘To, restore “English Commercial ‘Law ‘to its ota alaplicity and 
„to ädminister. it cheaply and expeditiously have of laté been the fond 
e “projects ofthe British commercial people, And,’ as a matter of 
^ fact,. the Commercial Law Conhinittee. .of the Manchester Chamber . 
^, .^ of Commerce under. the presidency of Sir Percy Woodhouse ` moved ` 
: recently" in thé matter and gave it a practical scope by resolving . 
< tat they would invite some eminent authority to address thein upon | 
m "the. subject to furnish ""effeelive guidarice; for utidettaking: the task. 
E " E « Accordingly, they - ‘summoned Dr. Ernest Joseph, Schiister, whose ' 
P s D knowledge of Colimercial Law” in general was adinittegly go unique, , 
ri .to come, aud address them: upon tlíe iiiportant Question. Dr., 
Schuster, | im "accepting: tlie invitation, dalivered his fidress on March : 
phus sth, 1920, béfore a iiirieode meeting of. the. above society at- 
Manchester. » 


br Schuster - prefüced bis dien "with the loving stater. . 
menti: n E : isi den dA, 
2E (ay That the Commercial. Liw at the present moment was was in a. 
" + highly confused. and. complicated state; (6) that the. ‘Codification of * 
ii Commercial: Law was' a universal desideratum; ‘and, that it was not: 

. . only practicable but necessary, "inaámuch. as statutes dealing. with 
commercial matters “were. varied and, bulky; and magi them had 
been partly repealed and: ‘partly. ‘amended Mey Seh x 

Next, in- -Saying: that the: work of siniplification can’ ‘be dole in - 
variogs: ways} he advocated ' the thred- following things: (1) that all ` 

«the. statutes «on one" particular subject should’ be conipiled and-córi- ` 
olan into-one new: statute, in a which should bé included: all legis- 


* x 
à v 


LM 


xt 


~ 


"ove * : ^ dM. MN Tid vou yc e x E . ^ . : i oe j i Lo EU 
ie è ` + $5 EON 5- i PA vo x ee s n uei f S 
x d Pes “aZ V goai ks y 4 , Lie «e i US. 2 "PES 
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$ DE i EN ` bn 2m 7 "x a 
- Ea ira J Vs ` y 
QUIET ep. ^ ` lation oh ‘that subject; (2). ‘hint E Appropriate branches of Cors s EV 
AF à ’ 
PO -mercial Law. which ‘were hitherto’ governed by Common Law rulés: oO 


ae ', should also’ be codified; ‘and that Statute and Common Law branches" . D s E 
E s shoüld' be Blended. togetlier i in the same Code. (3) that the mischievs : ! P 
A LU. ous difference; hat: was perpetuated i in foreign Codes betweeri the s“. 


jum sone daw: for merchants and ‘noiaiéyohants -should "beremovedfromi the = ` 
2 n» * a oe systent altogether. : Re. e ER A iE j^ is 
SUE Qut -Byway ¢ of "illustrating "the : above stalénient the learned leétuter, E 
AE eed thus : that the Bills’of Exchange. Act, 1882, the desi e. E ! 


tuvo ACA, 1890 and the Sale of Goods, Ach: 51913, “contained a codification * 
" p x = of the law:to which: they. refertéd." They did not, as! à ‘matter of a * E: 
QA SA $ * alter the Aw, - but- -they ‘merely’ gave'a a clear: statement of the law’ - i n 

o E a and, removed ‘the: uncertainty existing where those mattérs “depended: ^^ MM 

D LI * on Common: ‘Law. He further remarked that thé most important * 

a LT a “of the Consolidation’ Acts was the ‘Com panies Consolidation . Act, 

e rn Mg ae “oO 1968, which, embodied the ‘whole: of the companies- laws previóüsly « i 3 

Pw pt = "scattered, over i ih about a5 different’ statutes: -Then he proceeded: to 


e 


,gdvànce a reasoned argument ` in’ favour of. the codification ` of. the « E^ 

pnr 7. : géberal Law of Contract., That law, he riaintained, should be brought’ 

OT E p- under the, following’ ‘classification : A statement of the general prin- 

; cm onm : ciples as to the Capacity ‘of ‘contracting, as to the form ofc Contracts, 

TE n us asto causes’ "for the. avoidarice of contracts,” like fraud, mistake, mis- - 

ru a ah , Fepregeditation’ &c;: “the effect’ of . impossibility:, of peiformance; . thei: x 
aw * rules; about the "time: of “performance, and. thé" remedies i» eade of 7 pcm 
cr Wem “hon- -performance: "That | should, i in his opinion, form: the ‘first part of : a 
igas E. "thé | contemplated: Commercial Code. “As: regards special lasses’ of" ei ^d 

n PS - tratisgctions he-laig down the following heads : Sale'of Goods, Stogk” Boa 

ae Ww ' Exchange. Transactions, Warehousing. of ‘Goods ` ‘dnd ‘Deposit ‘of... we P 
ES 4 Me "Valuables and “Securities, Exchange of Goods,: ;Pledges and Right ‘of: - E 

T n D^ ; [t Tien; thie Floating Charges which. were created by Dobeütürea, Guaran- ". 
Xu ES y ' teb and ‘Indemnity Coritiacts for services and Gontracts for Works: A. 

2 UR Ans chapter, lie also went on to say, should deal, with the làw of * 

; bs EA Agency and Commission Business, which had frequently “given ‘rise’: V wy 

des E "e 80 mánydisptes,! “Continiaing again "thd léarhied- doctor said Sát. 
MONEO E in English. Law the.word “Agent” « vas used in two different senses, ' ye 

EAE d Cnaiely, those: who "acted-for. and on "behalf of a principal, and those co 

pur PO whio’ àctedin their own. nare, ;but- -in thé’ interests of: ‘another person. |. ds 

up. A RS “The lav. he suggested, ` “ought to. make à. -very clear distinction be- ^ °. 

^5 5 Q7. "tween the two classes of agents, and. that thé already codified law ' . 

pM of Partnership should be: embodied in;flie new Code of tlie Lax. ‘of 
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t * 


a 


L 
Doi 


ee 
> 
5 


EAM a ~ Contzéts.' Thén -hé: iecotüiended “two : palpable reforms:.in - the- ^ 
VIDI: AN pent system, namely Ai) that. the. Continental : system; ! way ” CN 
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"Val. xix) THE SIMPLIFICATION OF COMMERCIAL LAW, 


Pera 


` when an old. Act was aeaii; the, authorities redrafted the Act, 
li embodying the amendments into the new Act thus presenting all 
the law on the subject, should be adopted, and the Eaglish system, 
in Which the old statutes continued _to stand, with certain sections 
and even certain words repealed, and in which only a search through 


t 


the`later statute, revealed exactly what portions were repealed, - 


shouldNbe abandoned ; (à) that a general registration of firm names, 


"(apart from war legislation) in addition to the existing registration 


of companies, in’ order, that everybody who traded otherwise than 
An'his own name should be on a register, so that people might know 


exactly with whom they were dealing should ‘find general accept- ` 


ance,. For pregent purposes, he said, a number of branches of law 
‘which might require consolidation and: codification later on might 
be eliminated. For instance, he added, the ‘Bills of Exchange Law, 
Bankruptcy Law, Maritime Law and the law regulating Trade Marks, 
Designs and Copyrights should be taken up ata later stage after the 


more necessary things had been done, 


aot 


Dr. Schuster followed up his discourse by saying ak it would be 

an excellént system to have real commercial Courts with business- 
en as judges, who would decide according. ‘to practical rules and 
with great despatch, and would not be slow and‘ expensive as they 


‘had become in France. In concluding he hoped that his programme | 


^would appeal to ali sorts of commercial bodies.and: that they would 
first agree upon the general lines.of the proposed codification and 
then they should: employ a competent person to draw up a bill on 


_the suggested lines, . In that event, he affirmed, the bill would have ` 


the united support of the whole commerce. of the country, and Parlia- 


E .ment would not then be able to withstand it.' 


In days of Vore the English Cominercial Law’ was a » dui 
simple and exclusive system being founded upon customs and con- 
ventions of the great fairs and market-laces, and being administered 
' by Stewards of Fairs'with the assistance of merchants and traders 


that resorted to- those places. . Complications arose in the System. 


' only- When Common. Law usurped. its, jurisdiction., Inordinate 


‘delays, ` unsatisfactory’ decisions, ineffectual executions, unbusiness- 


like methods have followed and. ultimately ‘pervaded the whole 


, adininistration of Commercial Law everywhere, . The cry is there 


fore raised again for its former SPUSORHOR G}. 


"n . 





(1)eSeo my article entitled “The Administration of Early English Commercial 
Law” appearing In the Calcutta Law Joumal of March 16, 1920, for a detailed 
description of the statement—Writer.: i r 


1 


3" 


te O > ow Tes "RAN ee od 20 Uu . " F 
28 * v NT o, - UE b A ETE ^ cy A E iR ut ^ os. HN s : t m e 

a s aeu CH Gor 1s M d TEC. 09 ELS: 
EC EE a UN odi Uni calorie n LAW joue = Nes. REIL, ? E 
bs E 45 A NA oa A UE SN. 3 E v EN A rd ; 
a a HM E a -behoves-. now" that the Yin iercpatile édphiusity Should: ME 


s ve ete rnt "aloo be-i  Inóved... with” the? ‘simot, desires “and: aspirations as. their? - > ^s. 


Des iru Fes , Bnglish coinpeers- ‘and | agitate for a “like = of: the: slow’ ‘and: E n 
*, pombërgus s system Seta i in this pings, DM. E DEA jt E Peg 












We a - 
1 P ^m 
uet eh BR 4.9% 

y " 


NT M nd x S Epidons of €Ó 22 dist ägains oligo je, f PORTE 
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2 cr. App: pp. Rép. so! E Eu with three others, wá ‘charged with’ ‘thefts - 'ot mó one Ait. the B 


" In re wilted Tag. ‘four: “persons pleaded; tof" ‘guilty. “Subsequently - one “of ‘them; Ht ONUS 
AE SCAM. > withdrew his plea: and was, allowed" ‘to` plead guilty: The: ‘Court: did. Me `h 
uo de au ub not ‘ask: the j , jury. 'to ‘ind. ap formal verdi ict "of. güilty: ‘bit. accepted i the IM MS 


H PE" 


ty). plerand sentenged him "to. --inonths? hard’ laboùr. » The Ger. u a 








i M i B ps T „prisoner A werd then ese nd 'esidehcé: a "witness. for the ` ^ ae M: 

MEUS UU Lu IO M, 

ES PS „On ara üt wis uiüed, that He "éridence was inadmissible and. i 

* A 8 E "was material rregulärity:in; -Placing H's sthisingit r1 T 
es "Eae UE. ES other: "défendarts before t the j duy: y f e o: ud NS E M as 
G^ ced : S Thé Lord, Chief [antice dianiitecd «the? 'appeal.on the gah. at^ ^. 

* E tae the case f. a prisoner. jointly, charged n) With ‘thers, whà, E had: ‘pleaded . soe 





Se enn SRE , net güilty. ind? ‘whe, . WAS ‘allowed afterwards’ to plead: guilty;, mies A 
a "dispose ofand thenjhe PAR called against his sigriben "Uu ; 
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, PRINCIPLES OF “GRIMINOLOGY. Colts 4. * 
‘ Nature, Origin and Diterininants “of Criminality. utu 


Calcutta 
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"Tor iy mind, “the real mature ‘of: -etinie! ‘cain be, discovered only 
ts P a stüdy of the springs, of. huinan action im relation to the society 
ie in which the individual “lives, moves , and has his being.” Itis 
: necessary to realise that the springs of action: ‘constitute. the dynamic: 

" factori in the: individual: and ‘the social: life of & hüman being and it 


SA “is thiese springs of action ‘that.bring ` the, “individual in relation with 


' the’ society. “Let ‘the "Ioralists iquatel. aboiit " Hobbes? theory ‘of 


springs of action, ‘orgahic or ' otherwise; of an iridividual must be 
i regulated- according 'to the. Hedonistic ' principle, Cof! “the greatest 
. good for the greatest number." 
„an organic’ “propension, . as Di. Martihead would call it, and has no 


", ethical -value- as stich, but When. itis indulged i in-ágaiüst the interests 


“Desire! for ; food, 16.2, -18 certainly: ^ 


“True nature of 
crime discoverable, 


By a study of the 
springs of human 
action. 


f self-love: Beirig. the” sole spring; of ‘action 5” 2A we are) not in the least - 
concerned with that. < What ig /fiecessary to premise: is that the‘ 


Regulation of the 
springs of action 
according to the 
Hedonistic ‘principle. 


and welfare of’ the’ society we" at. onée realise ‘that, the individual, ' 


$ 80 indulging,: i$ not a fit member. of ‘the, Éociéty,- ‘Fhe same thing 
. may. be žaid of other organic . propensions , such. a désire for'sex and 
e ‘animal. spontaneity:, iN These; sprihgs:of actiob;. then, i 80 long às they 
: ; ‘remain “unpervéited, gerve a uséful. purpose and; they go to show. the 
: adaptability, ‘of the ‘individual: to the, 'aocibty. in, which he lives, ` 


(5 Every ; ‘individual i dà. "expected tois go regulate, his springs of action ` 


SK as, to, promote. and. ‘not’ to hinder, sócial interest: s and’ well-being. and * 


ed he: fails” to do that or if heis órganically aid ‘psychically: incapable 





of doing. ‘that wébrand | him’ ag '&-criminsl, , that, is; ito’ Say, & person 
who ‘is in a- greater. or: ‘Smaller. dedos; Anit to'live i ia ; society. This 


, to my "mind, furnishes ‘the. »simpledt, a and’ at the same. time, the most . 


psychológical criterion ; of: “¢riminality. ; ‘A ‘crime, then; I ‘conclude, is 
. the inability. of the ‘invidu to adapt himself.: io. the  dociety in which . 
he- lives by. reason of, ‘his failure" to: scontrol and regulate his springs 


' society: . u est za ur Biren ur dg 


p) . 1 " 


of. ations: in accordance withthe interésts ‘and well’ being. 9 or his: 


x 


Springs of action 
show the 
adaptability of the 
individual to the 
society. * 


Failure to 
regulate 
springs-of 
action make 
out a criminal, 


Psychological 
definition of 
crime, 3 


t, 


22 . vs Ya Zp } E di y E E n m. 4 wey unc 


on ED a E TUE catouita: Law. Joanin ' Wott: : 
EE mei * T 
"Causes i mu Ther next question, the niost practical of all,-is aso. the cause or 

Es oy ur A "causes `of. .criminality, . Í call it most- practical. because upon:the ` 

moe ow 4 answer- to this quéštion would depend: the system ` of repression" or- i 
23 t ` penal . treatment that might. be recommended for the: criminals. y. 3 


i gts i ' ^ have already pointed ¢ out in the introductory observations that there | 
" a -is a ` good ‘deal of, difference of ‘opinion as amongst thé, Positivistic: - 
E M  Criminologist themselves: I propose . to “discuss dome: ‘of. P 
LE z -Views in detail here. ': The’. different. theories that: have. been . “pron: ; 
ee he aA have. been, get forth by: Professor Ferri in “the following en 
| is 3 ‘tabular forin (9) =" fae fan ae ento cr 3 2E : p^ ` 
: SE Crime is a MN hee VIRG DN NS ' V Wags 
[os Vv mma l (Ba ncaa? Mis ee 
5 LT I (Aim. * Organic 5.and psychic" (Lombroso) "Py. E D 
> ; eo OES E (Colajani)., Yo 
URNA NS (Dali, Misiloit,: :Maudsley, Virgilio 







y^ dee, is Biological» 


25 EAM “normality due i Pathology’ Jelgersina, Bleuler). x 


Neuresthemia (Benedikt, Liz, Vasghgp. en 4 
Epilepsy'(Lombroso,. Lewis, Roncoront). eu 
Defect. of nutrition in the central nervous system (Marro). 


Prani. of Seyelopement of.the inhibitary' centres (Bon- i (0n 


i ^s. Y. M Su Moral’ ‘anomaly (Daine, Garofaio). $ SU “4 


v, RURAL ee C nomic” influences (Turati, Battaglia, Loris). ^ oo F 
. EE x Social abnor- ^ | Judicial inadaptibility (Vaccaro).-. du * 
Po: Q4 0 0 mality dus "Complex Social influences (lucisdcae. Colajani, "Prins, 
S. or tte | oy E Tarde, Topinard,, Manouvrier, Ranx,. Baer, Kirn, Gin- 
a Rep, XT r „À phieg. . ^ TRES 


. PE 
"Un ‘ 


ses e ARS S Biological and social abnormality (Ferri) EI e 
P ipu , itis not possible | fór i ite. to discuss the ‘theory propounded’ by: each 
LM A one, of. “these; writers, a 88: Professor Ferri has so admirably done i in ‘his’. - 
edd S qi I imasterpiece already refgrted t to on several occasions, . X shall: take. 4 
Du Lombroso’s. * "Bp only’ those-¥ views “which I consider’ representative. "EU = 
a Emsyalogy of r „Dr, “Lombroag’s Theory of Crime,: Zr eeu ov i ^ 
crime? 7 uu ` Dr Lonibroso, the > founder, so. to^ 8Ry,. of the modem Talian b rs 
PX UN «School: of; criminologists begins by discussing what has, been talled ` 
— “ the émbryology of criine,”, which, consists in an attempt to detect 
oñ NOCT [ ‘traces, of criminality mot only among the lower. „organismis, the gavage . 
e yi “and children’ but in. the vegetable world, aS" srell. . „Thus, according - 
E A to-the: learned: Doctor. the characteristic that we come;dcross within - E 
E "the insectivorous plants i is the same; characteristic, under different utn 
n ue conditions ‘and, in. a: different form, which we fid in the homicidal . ` 
MOORD „anid other violent. criminals. , The difference; of form’. and condition l 
! : s „dug mainly to the’ genesis ‘and growth’of what is known as ‘the 
[5s " "c moral Sense ? in the Human Species. "Thus, what is a normal ¢ con: 
b và T 2 f ditior i in the vegetable, and animal | ‘world; i in human:society, becomes , 


yc ue ^ ds “pathologic and abriormal, Thus, * as Des: tiros remarks, - “The 


4 ne ec o) nra eeay P: 102. i wa "2p Q3)eMO 
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» l NC E i w i pu te ES & 
Vou XXXIL}, *: CRIMINOLOGY: - 


"MEC [ON e` : t 
ta S abnormal continuance rok the~çriminal- physiological, "condition by 


inzans of many physical and: ‘social Causes forms, in short, the crimi- , 
. nal with his manifold apiléptic, alcoholic; hysteric aüd'other varieties.”. ' 


= . « The first explanation òf crime, therefore, . which would at once. 
` rigt itself even to an ordinary. mind; would be atzvlsm (w), which 
literally means ‘transmission of, characteristics from remote ancestors.” 

as Tf 


e'Was only a normal mode of'action.in', our ancestors, there 
is’ ‘nothing more natural than that we should sometimes . .revert to 
y. ` those old modes of activity, inspite"of all the cirilisiig influences of 
ym ‘and thus commit What are now regarded as crimes. The 
old Adam, so to say, is not altogether dead ; he sometimes and we 
, must'add, in a most- inexplicable manner, Teappears; in the forms ‘of 
. ‘criminals amorig hig most recent successors. ! 
i the whole. thing ina nut-shell, goes back: to the savage mán. The 
. author arrives at this position y by a'comparative study of the phy- 
siologic, anatomic and psychologic ‘characteristics: of the criminal 
' and'the savage and (ii) by a historical. argument based upon the fact 
that the normal and the; ordinaty mode of activity, among the savagei 
z i was Criminal, as we understand it (4). ae . ' 

(3). The comparative study, according to thé. ‘anther, discloses 
. that in the crimirial we find several anatomic traits, specially craneo- 
: logic, which are tó be found ín the savages, nay, even dà the léading 
mammals. The common anatomic characteristics’ may “be gurhined 
up thus—abnormal "development: of the cranial vault, prozanthism, 
narrowness of the foretiead, an exaggerated development, of frontal 
sinuses, disproportionate “development of* the chgek-bones, etc. 
^ Among the physiologic characteristics may be "meiitioned, left-hand- 
: ' édness, . insensibility ` fo physical pain, obtuse- serfsibility, etc. The 
psychologic traits are, ‘moral and ‘affective: insensibi ility, absence of 
. remorse, want of. foresight, idleness, etc. With regard to the ana- 
, tomic (craneologic) traits the comparison was based upon’ an .obser« 
‘vation ‘of the skulls ofthe modern criminals with the skulls: of dead 
` savages. “Benedikt, for instance, in studying, the ‘brains of eR 

ites ‘criminals found them different from, the brains” of ‘the normal 
andi in fact; they were found to tesemble’ the piain óf wild bed 
i X A (w) Fora well, Written criticism. of the ** Théory- d Atavism, ? seo an’ article 


-Lombrogo's. fe Theory of Crime?! by Mr. , Ellwood i in the Journal of ciaiateas 
Vol, II, p. 716. > 


N ur 


E 





H ai d 


9 Ti is interesting to note,’ in this connection, how far one’s zeal for ararticular 
V ‘theory i is aptto lead one. 


NO autffor that the Sanskrit word «t Karma”? is the same etymologically à as “ Crime, p 
to show. that the Sanskrit speaking races were hormatly eriminal.- eee is 
' B " - ET : "E 


" Thé criminal, to put 


: Thus it has been seriously ‘Suggested by some leamed . 


78 


Explanation of 
criminality through 
atavism. * 


Criminal goes back 
to the savage man. 


wt 
4 


Results of a 
comparative study. 


Anatomic traits 
common to the 
savage and the 
criminal. 


-Physiologic traits, 


Psychologie traits, 


` 


* 


` 


, Benedikt’s’ 


observations on the 
brains of beheaded 
criminals. 
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: Dr L Lotbroso, himself, found. ‘host ctaneotazie, estas in hé : 
TX E E skulls of, twelve criminals of the middle ` Ages. in’ Europe: I do.not 
LAN TS < -and indeed I need not deny ‘the accuracy of such observations-büt ` 
. .,, "tone iš entitléd to ask as to what conclusion they lead to. Admitting 
t _» that ‘the anatqmic: “peculiarities ‘of fhe. skulls of some of the modern , 
criminals resemble" those of some of the savages, does’ it^ follow, : that’. ~, 
= _ the. modern criminal is’ “nothing but a late reproduction of the spoagh: - 


` 


Gavs ià Ta type? Indeed, thére, are ` sévéial : gaps “in' the’ argument, which the, 
eaten - learned’ anthropologists ‘overlook. : “Admittedly, ‘only about 30°], to 
E eura dep 40 Ji of the modern criminals, as pòirited ‘out by Dr. Lombroso him’ 
the cranelogic.- — « gelf in his ' Criminal Man ’ show these’ cranedlogic peculiarities. 


peculiarities: ce > thé. -remainirig. Go", or Tol, thereloré; of the criminals remain un- 


: a explained Q9 The most" cogént atgument, however, against the ' 

. i doctrine of. atavism, ` as “has been: pointéd out-by Gabriel Tarde, is. 

(4) Disagreement.: that the anthropologists; ag between themselves, do:not ` agree either 
between the » as to the data “observed or as to the; interpretation to be put upon” 


anthropologists 


n tothe ae d them ; "thus, while, according to some, asymmetry is. one of the main . 
nbservi ` 
the iuterpretstian characteristics of the ériminal, siccording, fo others it is to be found. 


to be per Bion thesis equally ‘amongit horiest people. . „Further, it is now here suggested, 
P i much less proved, that the skulls of the. prehistoric savages examin- 

(HEA no roof that the ed were the ‘skulls of the normal savage type. These skulls might _ 

skulls of the savages have belonged to the criminal savage, which would only go to prove: 


‘examined were'not 


the skulls of the — that the criminals as suck (and not the savages as such) have certain 
normal savage type. anatomic and physiognomic peculiarities (s)—an | undeniable fact - 
D ' which has been affirmed in the earlier’ pait of this article. It follows 


s 


RN "E _ therefore, - "that although criminals. may possess“ certain anatomic*,- 
ffe) No causal a characteristics: they cannot be -explained by “reference to the.pré-. : 


nexus between ~ 


the savage type‘and’ historic savage type. No, causal - nexus. has ‘ever been established 


these fea, s between the savage | type and the: ipos&ession of “those characteristics. ' 


pe . "d ' Asto the physiologic and the psychologic traits, ithas been 
Teste à proved by Tarde,:Colajanni and othefs, that they. ave not character  , 
psychic traits not `  £s/ies ‘exelusive to the criminals and the savages. - Thus, as. to left 


T and the, ‘handedness (2) and: insensibility, to pain, it has been pointed out 


savages that ‘they are outs to be found as much alnong honest men 
t 2 ` aa lay 

oP (y) It is ‘not possi osiible to accept Professór Ferri’s defence that ig sbizevation 1 like 

: ji 1 , these figures and numbers do not count.- Criminal Sociology, p. 52. Of all the 
“noted criminalists, Garofalo, to my mind, takes the most. ‘reasonable view of these , 

Le. 2 ‘so-called craneologic and physiognomic peculiarities, ‘Ciminology,’ Pe 77s | 

m (s) Tarde who altogether repudiates the theory . of atavism, appears to’ me ‘to ae 
- : agree with the, view I have laid down. See Tarde’s Penal Philosophy,’ pP: 230; 231. T 
wp 205 @) Tarde points out that this 'is due; to “defective education.’ See Tes. 
es "4 Periit Piper p.232. — VAS S NOS cod. Nose m ES ba ae 





ud E AS p 2 
E mw 
js D i * T 
tin 


ý 
Y * * 
; Và. xus T white EE 2 IM oh 


. LA 


, as among imois w savages, , ` With “opin to the psychológie, They day be 


: xplained by a I 
, traits, it is easy to observe "that they ;connote merely a low order o£ S of py t low. 
« intelligence and mora] sénse and not ‘criminality, Affective insensi-. defective education 
a bility, for „example, is düe merely t fo, want. of imagination, while , . 


. 


absence of remorse is dué to" lack, of “sympathy and they both indi- 
cate (along with, want of foresight) a, low. “degree, of intelligence. 
‘Furien, it may. be also.” argued, that. the: 'so-called criminal charac- 
‘teristics (distinguishing: the delinquent from the honest man) are due 
only “to the’ kind.of life and the kind; of medium.” And: in: this According to Tarde, 
sense, a3 Tarde remarks, ‘the criminal: like the artist or ‘the soldier or mde dueto 
the sailor,«may be said io form a type. - Thus, for- instance, the enviroment. 
profession ofa soldier « or sailor próduceg certain acquired charac- 
teristics with regard | to the geiéral gait, - the peculiar slang used dnd 
E insensibility to pain "which by’ means of imitation and constant use 
have come to be practically the ‘characteristics of the type 'of soldier 
- or sailor (and some of those ‘characteristics, be. it observed, are the’ 
pue m so-called characteristic of the, criminal as well 2A How, then, can 
‘we say that thesé so-called anatomic, physiólogic and psychologic 
characteristics of” the criminal are to be explained with reference’ to 
` the * savage: type ' and ‘that: the, criminalis merely a retrograde ? ` 
- (ü) The. historical argümient, baáed as it is upon records of the The historical 
. customs, manners and religion of the savages,' contains a fallacy of argument contains 
|’ ‘distribution. What has” been found true of some savages has been panache 
boldly affirmed ‘of all the savages. Instances of “ good à Bavages " as 
petet calls them are not wanting and as a learned author very 
“pointedly remarks’: “ while some: affirmed With a gmat ‘display of Mound at good 
“documents that the primitive man was f murderer, a thief, a ravisher wanting. 
' “and an incendiary ; others, with no less stock of information, an- 
ere s swered by citing cases of savages gentle as lambs, Virtuous as Cato, 
: ‘| * qomantic in love.as‘Don Quixote.” Dr. Lombroso’ himself in his / ` ` 
2 : later work “ Crime : its causes and ‘femedies " (b) admits that there 
LS - are savage. tribes. who have à sort of, as he calls it, a code of relative 7 
f Y morality. He’ tries, however, to minimise the effect of this admis- 
l z- "o sion by pointing out "that without | some such law the tribe could 
. mot hold together, but would 800n disintegrate." . We are not con- 
Í cerned with the ;saíson deite of this code of morality ; all that we 
© 0: Want to show is that the savage typeis not altogéther dévoid of 
" “moral ideas, as Dr: ‘Lombroso suggests- in his ‘ Criminal man.” 
' Fromm’ ‘the ' records óf., travels left by Dr. Livingstone, Stanley and 
x others, we find that, there are, tribes of- Bavages even in the darkest , . 


i of Central. Africa who are perfectly honest. In ‘India - 
: RS (5). Chapter dg: 21. a! ow 
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proves nothing. 
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j^, - amongst the ‘aboriginal races I have „been able to observe in c T 

are " Tad Nagpur, ‘Santhal Perganas, Central. . Provinces and - -Rajptitana, t À l 

vooo 7. 27. D. Kols, the Santhals and thé -Bheels are; generally speaking pil As ON 

.’ / 4 honest and truthful. V . Tie faithfulness, loyalty and devotion: à P i E 


duty. of the Bheels- and the Santhals* are ‘almost proverbial and: go TTRI 
inatters of "history. Their women are “noted :for their chastitys—4 2. -5 — 
virtue, which’ Garofalo characterises AS a S d 7 
in the modern’ civilised societies of Euro; e.. ‘The aborigiries ofthe . Te 
posee Islands, who, üccording: to some learned authors are allied ' 
` both to tlie Negroes. : ‘of ‘Africa and Kols - and Santhals' of Bengal, e 5 i 
are not ‘criminals as a rule (). alt will be found that“ among the ^" à 
" recognised criminal tribese of “India -the Bhüiyas'and Lodhas alcine . 2 
are regarded by Sir Herbert Risely. (@ ; a8 belonging to the aboriginal. 

` faces. -: But- the matter is- not free from doubt and: these; people: t 
‘themselves disclaim. all” connection. with the aboriginal races,- ; TE ] 


' The"'histórical argument ‘therefore, -it -imay be asierted; pr ee pe 
cues except this. ‘that there até Térimihals and ctiminally-inelined™ Bret 5! 
` individuals among “thé savages just as’ there- are - criminals amofle,: it ae 
thé civilised people. Indeed, if ‘personal observation. has any ‘val ht zs 

` (Il maj- assert that:most of” the edvagés Have: leatnt criminality aft AY 
they. have coine into: contact with- fheir-more civilised brethren.“ "Us f H 
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9 Sea’ an. aiig “article by Profesor Ramananda Chatterjee i in vàt. E. . A, 
i Modern. Review, p. 349: See also.Mr. Bradley Birt’s Book on “ Chota Nagpiyr..: s nue 
Mr Bradley: ‘Birt sags that the’Bhuiyas are half Hindus. In page 393 of his beak". e 
while ‘speaking of the Kolb. andj the „Hos “he describes them as a fematkably ' : 
‘steady, self- "respecting" ‘people: D "He further Femarks that “ ‘Crime i is rare among 
them” and that there is tio theft, no duplicity and.no lying among them. 
EE "isi ea equ omen: " sa : oF E 
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PRINCIPLES OF. CRIMINOLOGY: —( Continued). 
- | i b ; Nature, Origin and Determinants of Criminality. 


It is also futile to. argue that traces of criminality’ are to be found ee froma 
. in the criminal, world and the. vegetable world. The picture of eni pde ls 
' “Nature red with tooth and claw, shrieking -against its creed" is ^ conclusive. 
5 not complete picture—it is but a glimpse at only one side of the 
` shield. The other side shows, the peaceful life and industry of bees 
X tand ants and beavérs arid the = and ordered harmony of pan 


5 l and flowers (e). JEMEN. a " 


` Dr. táinte himself canie to realise the absurdity of the theory 

of atdvista in his later writings and he subsequently added two more 
"factors as being determinants of .crimé, namely, epilepsy (7) and 
"oral insanity. The: epileptic patients updoubtedly present some 
- characteristics similar to those of the born-criminfl Thus, the Epilepsy and - 
z l famous English alienist Dr. Maudsley remarks thay the most diverse Sarea of 
‘ cases of homicidal’ impulses are connected with epilepsy (g). The 

: frequency of crimes among epileptic patients is also a well known " 
` and a well recognised fact. The epileptic, it bas some times been 

found, barks and eats human Hesh—two - of the most prominent 
.' marks of cannibal atavism. - -On these grounds Dr. Lombroso thinks 

‘that epilepsy is the basis ‘of criminality. s Now, epilepsy has been : 


* 





Doy e {e} ‘See Dr, Mercier’s “ Crime and Insaüitj,^ pp- 30-31. "The learned author 
7. ' ` Observes “ Bees, ants and- wasps, are. in fact, perfectly socialized. Their instinc- 
` tive desires are brought, into complete harmony with the feds. of the social state 
aid consequently they are crimeless:” ME 

> (f£) Lewis, in an article “Genesis of crie?" i in the Fortnightiy review of-1893, 
. advocates with great force this doctrine of Epilepsy being the origin of crlminality. 
ij - e) Dr. Gowers in his Diseases of the nervous system, Voll, p. 748 observes 
„tht the éplleptic “patient is often violent and homicidal, dnd although perfectly 

"00 7 soat intcivals, is one the most dangerous c ot pud : 


Characteristics of - 


d Lx ` e 35 ge ee 

` 3 e. 
TRE CALCUTTA LAW JOURNAL. _{Vot.- XXXII. : 
u ) 
disestbed ¢ as “the effect ‘of the irritation of cerebellar of of the 
medullar cortex, its reaction is characterised by a rapid and exces: . 


* 


sive- discharge: of latent’ forces in intermittent and unstable- impul- E EO dee 
„ Bions” (A). “This being so, there Cai’ be no doubt, that'an epileptic?» * + ; 
or for the matter of that an insane person, (i) will have-some charac: | * 9 


teristics” simildr to. ' those of a violent criminal. Further, there’ afe, 

dene crimés which are-so- "brutal and so motiveless that we are forced 

“fo ascribe them to a „purely pathological condition. in the. cecal 

` that is, eithar to epilepsy or to insanity. “yg. wá E E 
But to generalise ¢ ori these data ‘and come to “the. conclusion. 

, that epilepsy and insanity form the basis of Criminality would be | 


os 


pind erg be rash and hasty. It is an eundeniable fact that an important class , 


basia. of criminality. , 


.- the males, always and. everywhere | preponderate over the females (A). 


irá 


of criminals—the cold, calculating and shrewd thief or pick- pocket 
show no similarity. to the ‘epileptic or ‘the insane; We hàveitonthe . |... 
` authority of Dr. Goweré7(j) that feniales suffer epilepsy more fre- 
quently than males but we know that in the region of ‘criminality 


"Lastly, as Professor Ferri observes, "there are many Simple epilep-  . 
_ tics who-do not commit.crimie although subjectto social. and physi- 
cal conditions: i in- which’ the evil - plant. of crime thrives vigorously”. f 
Q).. We conclude, therefore, that although ‘there- are somé a 
“crimes—especially - violent crimes—which may. be ` "attributed - to 
, epilepsy, or insanity (in fact, Marro found ‘that 7°/, of the homicidal 
 criminals.are epileptics), it would be a mistake to assert that epilepsy 
and insanity are generally "the determínants of rinse They Iz F 
(A) Des Quiros’ ‘Modern Theories’ of. criminality pi 16 „ See Dr. Comer ‘ya Fie: 
“Diseases of the nervous "system," Vol. LI, p. 753: ae E 
(i) Dr. Mercier in his book ‘Crime and Insanity’ clearly — out the a velition : 
- between ctiminality and insanity. He does not- make insanity thes basis of -crime.. 
‘Then, he observes in page 349 of his book, “Crime may arise out of insanity 
when the nataral’Gonsequénces of the act are, by reason of insanity ‘unforeseen or ~ 
i migapprehended.” This'is a self-evident- proposition which cannot be assailed. — ' : 
‘See also Dr. Sachi ‘Nervous Diseases of children,’ p.69. where he opines that. . 
Sunder. the. influence, of delusion and and hallucinations, the o minnt may be impelled, E 
to seeds of eres? ates REOR > x en 
+ CP) “Diseases of the n nervous, system, " vol in P. 73% It should “be albo 7-0. 
med out in this connection ‘that half the cases of Epilepsy | (46 per cent.) occur 
-between 10 and, 20 years of age while, so far LJ criminality i is | concerned, the pers" 
centage is higher after 20 years, See Lombroso’ d *Crime—its causes and: peer T 
Chap. XIII. . - f 
(£)., To meet this- objection genëraliy, ) it is ; polnied out that when. we speak on. À 
the femgle criminals we do, not ! take into account. the prosititates who should be - 
classed as criminals. à . ier an Ml = es . 
i ` Criminal S o iol, 1 P 107. 2 PE ee es eS k. 
So C EE E ELE 
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_ merely connote. a pathological condition which may- or may not 


cause criminality. " 

"Several other ' theories about ` ' biological abnormalities such. as 
Neurasthenia, degerieracy, defective nutrition, etc , as causing crimi» 
nality have been advanced from time' to time on more or less 


: sufficient data. But i in.each case, it may be observed, the generali- 


sation is-hasty and incorrect. Thus, grhile each ore-of these ‘theories 
may explain & particular group of facts none of them can explain all 
the groups" of facts which -need explanation ; i. thus, for instance, 


while the theory. of defective nutrition may. explain ' the irritability . 


and impulsiveness of criminals; it ignores the fact that defective 
nutrition may lead simply to weakness and debility. of the nervous 
system which may not induce criminality *at all. We say, therefore, 


.that the biological theories do not, and indeed from the very nature 


of the case, cannot, as we shall show later on, furnish us with an 
adequate and complete explanation of the fact of criminality. 

' We turn next to the Social and Sociological theories that have 
been. advanced for'the explanation of crime. Some of-these theories 
dgain, would attribute criminality -mostly to. economic influences 
and others to complex social influences. We will ‘take Dr. Bonger 
to De the representative of the former view and Professor Tarde as 
representing the latter. So 


| Dr, Bonger sums up his position thus (ss), "the Diod: economic 


system and its consequences weaken the social ' feelings. The basis 


of the economic system of our day being exchange, the economic 
interests of men are necéssarily found to be 1n opposition. This is 
a trait that capitalism has in common with other modes of produc- 
ton. But its principal characteristic is that the means of produc- 


- tion are in the hands of a few, and most men are altogether deprived 


of them.. Consequently, persons who do not’ possess the, means of 
production are forced to sell their labour to those who do, and 
these, in consequence of their economic preponderance, force them 


` to make the exchange for the mere necessaries of life, and to work 
; as much as their strength permits." 
"to the learned author, “especially stifles men’s social instincts ; it 


` This state of things," according 


develops, on the part of those with power, fhe spirit of domination, 
and of insensibility to the ills of others, while it awakens jealousy 
and servility on the part of those who depend upon them.” The 
whole thing, therefore, comes to this that the- present economic 
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(m) Crime and economic conditions p. 667. ii 
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Unequal : weakening of social solidarity and consequently t to crime.’ It will bhe 

distribution of 

wealth. observed tbat tħe author attaches the greatest” impórtance—not to 
" : poverty but to the inequality in the distribution of wealth: (s). 


doge ; crime (0). ryt OL P 1 
Economic factors, , “It cannot be denied that these economic factors have a idis 
make crime easy. 
Sushi Ra cy ! to create a mental state which ‘makes. crime easy- but -it is im- - 
ce: possible to’ admit, at the same time, that they „have any hand - -in 


bringing forth the born-criminal—the typical criminal with” whom | 
_ the. acience of criminology i is mostly concerned. 


Nevertheless, proverty, according to him, causes some forms of." 


‘It is not intended to discuss i in détails here the effect of ecnomic- ` 


$7 "conditions on the life of: the criminal? man. .I shall note here; in 
broad outlines, the main redsons- hy: it is not tom: to Ap 
. Dr. Bonger's theory: 


The picture of the ~ > Í shall begin with the E R that. the picture of the *tprole- E 


- 6€, tarian’? 
kappe pi tàrian" as drawn by: Maxim Gorky- for, : instance—"'the individual . 


coloured; ` without landed property, who has: ho "means of subsistence other- 
i Pe than his manual . labour" . (2), the creature of the. social inequity of 
-unequal distribution. of wealth —as ‘being merely a Beast of burden 

` trod under the iron-heels of the capitalist, is a little bit “over-coloured ` 

and over-drawn, “It has been suggested. and rightly -suggested .: 


, that Victor Hugo's Jean Valjean is- not a real figure. Even suf: = 


"M ` posing. that it is a real figure, how many such figures are, there 
`... dna whole, nation? Poverty, abjéct; "grinding poverty, it yoü "will, 


T 


T ue = with energy. and will to ‘york, would- lack employment i in the present ' 
"= “> state of society, in. which, if anything, there is certainly. not an` 
over-supply of labeur ?- Pee 5. " 
Unequat The unequal distribution of wealth . and is cohiequent accu: 
distribution of 3 
wealth—a mulation ‘by some and ‘poverty ` of. others are, to my mind, a 


n incidènt 
Of civilized: society. i necessary” “incident of all possible. ánd conceivable forms of society 


in.which. wealth has any meaning. In the ideal communistic i 


there is, but is- dt possible to conceive that a healthy, young man : : 


- society dreamt of by Plato amongst the ancient, and Karl’ Marx, . 


Turati, ‘Owen and others among the modern "Philosophers--there' 





(m) It'is Interesting to tote how some of the extreme socialists or communists 
would not only explain” but would justify crime as ais legitimate reaction 
: i , against this social injustice and oppressiońs = i 
F ns (o) This 'appears. to be the view of the modern Socialists, ‘Seo Snowden’: 
a a, une “Socialism and syndicalism, > pe ag - With regard to the capital wealth ot 
England and, its distribution, See: Gifen's = in Finance,” Vol, n, 

p. 407. - -o 

: ! "Qf Garofale's'Criminelogy p tage Se 


er 


bU 


a 
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is spines no Jisne, against mean distribution. If an 
individual is-to-be paid, as he ought to be, in all, fairness and justice 
paid, according to the quantity and quality of his labour, will not 
‘there be an-inequality in earning and ‘consequent ‘accumulation in. 


_ some and poverty in others? That being so, the causes of -* 


cupidity and jealousy which,’ according to the Socialist, "are the 
main, if not the only reasons for crime—will not -be removed. It. 
should be also observed that the socialistic thesis is based upon a 
wrong psychological analysis of the springs of ‘human ‘action inas- 
much as it ignores thé fact—the most , fundamental fact—that needs ` 
and desires are relative to individual -conditions. The proletarian 
“may envy: the.small farmer who employs , him and. possibly an 
.nises over him but does not the former, i in his turn, envy his land- 
lord, the land-lord the big merchant or the high official and so on ? 
(4). ` It is the same feeling of cupidity. that impels the: day-labourer 
- to steal a few.seers of rice or.a piece-of dhoti from’ his master; the 
cashier to- falsify his accounts to cheat, his employer, the rice. 
merchant—a fraudulent bankrupt, to cheat his creditors. This 
feeling.is in no way. peculiar to the poor ;. it is almost. universally — 
present in every human heart.- The irresistible conclusion, there- 
fore, is that-this feeling i is capable of leading to. crime not because 
ofa particular economic condition surrounding the individual. but 
because of the individual's peculiar psychic: condition which does 
not enable him to regulate the springs of bis. action (pn^. 


The communists, further, ignore "the- fact that the distribution 
and accumulation of wealth depend upon ‘factors—physical factors, 
Buch as race, climate, food—upon which itis impossible to exercise 
any control (s) It has never been proved and. for the matter of 
that, it is not a fact, that in an oriental country, say, India, where 


there is greater inequality in the distribution of wealth the propor. 


.portion of criminality is greater. 2 =- |. . / 


^ (g) There is a beautiful sloka in Sanskrit which says “ The. destitute desires 
to be the owner of a hundred coins, the latter desires to own a thousand, the owner 
of a thousand wants.to be a millionaire, the latter a king, the king emperor, who 
desires to be thé Indra—the King among cee so on. -Alas | „there is no end 
to desire”? ; "ES . 
(r) See Gaxofalo’s $‘ Criminology,” p p. 147.. “i, is interesting to note how 
Tarde puts an altogether different interpretation, to the figures quoted by Garofalo 
in order to show that poverty is a Cause of crime. See Tarde’ s '' Penal Philo- 
sophy,” p. 389. 2 EO NEU 
(à) See Buckle' af History- of Civilisation » ‘(Silver Library Edition), Vol. 1, 
p. 42. : 
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' Increase of petty 


Thefts and larcenies 


^ in times of distress. 


E 
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The "riot cogent argument, however, against, the socialistic 


thesis i is. furnished «by facts zand -figures "which. conclusively“ prove: 
‘that poverty is înot the cause of crime. Rev. J Mo- - Morrison, in- his 


: book “ Crime and its causes” Q) conibats the idea: ‘that poverty ` 
* causes crime. , ‘From facts and figures; Carefully collected, he- shóws . ; 


that at. least 50 per cent. of the thievés had work and: weré actually: 
earning: something when they coinmitted their crimes.. He further" 
shows that although England is „six times as rich as Italy, stiM"-the 


` figure for theft in the.former is very much. larger than” that -iw the 


latter. Italy and Ireland are both equally- poor but the. crimes iñ- 
the former very much outnümber crimes; in the latter (u). In India, 


. as in Italy (v), although the agricultural class is'very poor (zm) and 


most of them do not get eyen two square ineals in a'day, the. pro- , 
portion of criminality among them is-in no way higher than in any: 
other Glass. In years of- great economic distress, there i is no doubt, - . 
often.a rise in the number of crimes, but these crimes are ‘generally. | 
confined to cases of petty thefts and larcenies which. are ~no index 
to the true criminality of the delinquents (x) `» I -bave myself 
observed the low-caste people in the villages of Bengal, -the “Goalas 
and Mushkars in the ‘villages of Behar who live i in'a state of perpe- 


^. tual penury and who would look'upon two meals of boiled rice in a ' 


- 


Tarde’s view about 
the origin of crime. 


x 


day as-a banquet but most of whom are ? scruplously honest. . I have 
also observed that those” very .people- become’ -ctiminally. inclined: 
“when they. come’to-livé in or-néar towns, ~ .It would - not be unfair, 
therefore, to-conclude that. neither poverty nor the unequal distribu- 


` tion of wealth, by. themsélves, can give rise to criminality. ge i 


~ [turn nex? to. the ‘theory, propounded by Tarde, the great. Bsibdli- 
Sociologist,  accorfing: to whom, crime .is' due to complex 'social 
, Causes and to the interaction of various ‘social forces. “Theiprimary 
cause, 80 to says is the tendency of human d towards imitation, ' 
.-'(£) See specially the dane i Poverty and Crime.” -- Meu a 3 
. (u) We must not^ forget, however, that? -stütistics are very - atalondo.. As 





Dr. Lombróso polnts out, it is. not possible to measure the wealth of a Country and - 


further, different countries differ in so many material points t that if is pat proper 


i to institute a comparison between them, Te ET E 


- - 


- (9) Garofalo's * Criminology,’ Pp» 152-153. : C SET tech 
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"(9) Professor S; C. Roy in his valuable book « Agricultural indebtedness - : 


` “and its- remedies proves the fact ob the 'bsolute 5 poverty ‘and aes indebted. 


ness of the- average ryot. - 

(x) Increase ` of ‘crime in ‘the United: Provinces, -Central Provinces and’ 
Berar in: 1913-1914. “ Statement of: the moral ` and - moterial : progress of ‘Padia 
1913-1914. " : ~- " So 
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and. men imitate one dobe in proportion as | fhy a are in close 
contact. The superior is imitated by the inferior to a greater extent 
than the inferior. ‘by the superior; and heill ıstrates -this from 'facts 


of language, ‘dogma, furniture, , ideas and needs. Thus, according j 


to.the.author, vices and crimes were formerly propagated from the 
nobles to the. common people while:they.are now-propagated from 
capitals and great cities to villages — '" While-crime formerly spread, 
like every jndustrial product, like every good or bad idea, from the 
nobility to the people and while the nobility, in those remote times, 
drew to- itself the- audacious- and criminal elements of the people, 
to-day we can see crime ‘spreading: ‘from the great cities to the 
country, from the capitals - to the provinces, and these capitals and 
great cities having an irresistible -attraction for the outcast and 
scoundrels, of the country, or the. provinces, who hasten to ‘them to. 


© become civilised after their own manner, a new. kind of ennobling" 


'- (y). Thus, the ‘vices of drinking; gambling, smoking, rape, and 


arson.which were at one time peculiar to the feudal lords and barons 
of anciént and medieval Europe were gradually. propagated to the 


. common people through the téndency of the latter towards imita- 


ting the former, just as, to- "day, the new:and novel kinds of crimes— 
murder for, greed alone, rape; and indecent assaults—committed, for 
the first time-in:thẹ great cities, come to be copied by the people 
.living in the country. | , This primary law of imitation, again, mani- 
fests itself in and through other, if one Hs say 80, minor laws of 
imitation, £g, the law -of insertion, £.e.,'the-alternate passing from 
fashion to-custom, the meeting of different cufrents of imitation, etc. 
Amongst-other social causes“mentioned and discussed by the author, 
but, which may all be subsumed under the great Law of Imitation, 
are the influence exercised by work and industry, the influence of 
poverty and wealth,and ther the influence of civilisation in general. 
. With regard to poverty and wealth, the author observes ‘that “the 


. desire to, acquire wealth being the ordinary motive of an offence, 


and the one which is ever, preponderatihg, as ‘well as the only 
motive: of industrial.labour, the possession of wealth ought to drive 
from crime even the most. dishonest man, as it ought to drive the 
most Jaborious man from industrial labour—for it is a contradiction 
to desire what one already has," But in cases in which “a constant 
acquiring of wealth rather than wealth itself is the object pursued, 
fortune is like those fiery liquors which excite thirst even more than 
Jie  gatisfy it (s).” ‘In regard to civilisation being.a determinant of 
i Qo Penal Philosophy, p. 338. j . 
fon Penal Philosophy, pp. 389-390. 
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crime, the author io two stages in all civilization () he stage of 


m" 


first-advent in whicH “inventions aud .enovating initiative follow- 


"together hap-hazard: and (fi) when. the various " elements begin to 
act in concert and have some System.” - It is the first flush of civili- 


sation—its incoherent and unsystaniatised factors—that is respon- = ' 


sible for the delictuosity. - Further, “it is. not the progréss of civili- 
sation, it is the suffering of these critical times which ig given 


expression ià the. ‘derangement of minds and the: perversity - of | 


actions ” (a). We must not forget, however, that Tarde admits the 
correctness’ of Ferri's division of the causes of an offence into three 
factors, vis, physical, individual and social; all that Tarde claims 
is, as'he pits it, “theesuperiority of social causes Over external 
causes.” Thus discussing the influence of heat” Over Criminality in 
"the South, Tarde observes, “it therefore seems exceedingly probable 
to me that the action of heat plays but a small partin thé predomi- 


nance in the south of coarse and violet crimes " (4) ; he would : 


rather ascribe this criminality to the facts that” in summer people 
live more in*the open air, they travel, they come in greater Contact 
with one another.” 


This, then, is ‘the short statement of the’ theory: of the great `` 


French Socialist Tardé and it will be séen that the law of imitation 
is the chief plank upon- which the theory . is based. Theré are 
elements of undoubted truth in the doctrine so far as it goes, but 


unfortunately it does not go very far, in the sense that it- does" not -- 


explain the origin of criminality. It is all very well to say that i in 
the middle ages in Europe criminality was propagated from the 


fevidal lords amd barons to the common people as it is now propa- ~ 


gated from the great cities.to the country. But the question is, why, 


of all people, where the lords and barons criminally inclined, if they _ 


really were so ?—and how is it that the great Cities are so much the 


_ moré important centres of delinquency than the villages ? The. law’ 


.of imitation may, undoubtedly, be said to play an important part in 
the diffusion and propagation. of criminality but to say that it 


explains the origin of crime is surely préposterous—for one can ` 


_imitate only what already exists, Further, it should be observed 
that imitation determines not so much crime itself as-the ysodus- 
operandi of crimes. Thus, it has been rightly said, for instance, 
that the Bioscope films depicting ‘the exploits of the motor-car 


bandits i in Europe were responsible for the motor-car dacoities, as | 


: z ~ £ ri IL $ = 
EJ 5 - - - - ` 
q - (a) Penal Philosophy, pp. 393-394- 
` (5) Penal Philosophy pp- 305-3064 
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they "were called, in Calcutta, But gurely- it cannot ‘be seed 


that these films could turn an honest man into a ^motor- -car bandit. - 
"The influence of imitation can'be' clearly ‘understood in-the case of 


the criminal tribes of India ; almost'each one of these tribes-has a 
peculiar thodus operandi of its own (eg. cattle-poisoning, “the 
dogbling. trick,” the transformation trick, etc) which is closely 
imitated and followed by each individual member of the particulgr 
tribe. the throwing of-vitriol-by the jilted lover on the face of the 


. fickle girl i isa crime which has quite come, into fashion, through 


imitation,- amongst the lower class. of people in France; the dis- 
figuring of the face by means’of a razor or poniard is a common 


enough crime amongst disappointed lovers’ in Italy, These and . 


crimes like these are, ‘it must be admitted; due to the influence of 
imitation (c).. But. for the dynamic and the motive, power of crime 


one,must seek elsewhere. Xx 


, It should be also pointed out that Tarde's theory is historically 


incorrect”. The picture of the. medieval, „nobles as being addicted 
to all sorts of vices and crimes is ‘surely a little bit overdrawn. 
Instances of gallant and chivalrous knights ‘like Sir Galahad—the 
pure, “the maiden knight” and Sir Percivale—" men with strength 
and will to right the. -wronged, of power to'lay the sudden heads of 


violence flat,” weré not wanting in the middle ages. It must be. 


also borne in mind that drinking and debauchery were M regarded 
exactly as vices in that. age. There can be no doubt, ‘as Lecky 


- points out, (d) that this was due to a reacfion against the stoicism of 


the early. Christian, knights, contact with the militarism of the 
Mahomedan Empire and the existence of several semi-independent 
small states continually fighting agaist one another in Central 
Europe. And the reason for loose morals surely, was, as Lecky 
pointedly observes, the value which they monks attached to pecu- 
niary compensations for crime and which evidently satisfied the 


easy conscience.of the people of that ‘age. It was specially satis- 


factory to the great nobles and barons who had long purses to 


‘satisfy even the most exorbitant demands of the clergy in that 


respect (e). Europe, we must further remember, was steeped in 





(c) Suicides by young Bengali girls by pouring kerosine oll over their dress 
and then setting fire to it have become quite « common dico This'is certainly 


. Que to imitation. 


e (d) History of European morals- val. Il, Chip. IV. " 
(e) A good picture of:this easy conscience and the equally easy mode! of satis- 
fying it has been drawn by the masterly hand of Hall Caine in his ‘ Eternal City ' 


in connection with the Countess, the aunt of Dona Roma. E 
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- rank i ignorance in those days and the clash of dying and rising 


civilisations ‘inevitably led to a condition of moral chaos and 
anarchy ; and:in days of social and political upheaval, the nobility—-*. 
the leisured' section of the community—becomes tainted sooner than 
the people who have to toil for their livelihood. These, ` then, are 
some of the reasons’ of the extraordinary corruption of the. feudal- 
lords and barons of medieval Europe and no doubt-fhe corruption é 
gradually spread from them to the common people, . ^ °° ^ a4 


.While adinitting, ' Hiena the undoubted value of Tarde’ pU 

contribution towards the elucidation of the social factors of crime, 

it must be pointed out that there i$ nothing original in his theory of 
imitation and what appears as superficial originally is based upon. 
misconception and misapprehension of the historical value of indi: 

vidual ' facts. It should be also..observed that Tarde does not  ' 4 
attach’ the importance to the physical and the biological factors of 
crime which they deserve. 
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/ PRINCIPLES OF CRIMINOLOGY. LL (Conetudéd) / : 
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2 EE | Nature Origin and Determinants of Criminology. 


M 


I shall close’ this review with a discussion of, the views of Enrico 
\Ferri whose labours i in the field of Criminology. may be compared to 
those of Herbert Spencer in the ‘field of Biology and Sociology and 
which culminated in what is well- knowh as the system of Synthetic 
Philosophy. Connected’ with Dr. Lombroso bysmore ties than one, 
Ferri learnt his first lessons, so to say, in the Lombrosian School 
but his extensive. „researches in the field of, sociology 800n convinced 
him that Lombroso's theory was imperfect and ‘one-sided and Crimi- : 
nology in' order that. it may be 8 true science, must be made a socio- Ferris attempt ata 
logic science ; and'itis this attempt at a philosophic synthesis which Philosophie synthesis. 
culminated i in his monumental work, “The; Criminal Sociology." 
According tq Ferri "Crime i is 'not an exclusively "biological phenome- 
non nor the exclusive product of the, _ physical. ahd *social’ environ- 
.ment, but that’ every crime, ‘trivial or grave, is ‘always. thé: resultant " Ferri’s views about 
in every anthropological category’ “of delinquents and ‘in’ every the tha origin of 
individual of the category, both of a special, ;permanent or transitory . - liiy: 
' ‘congenital or acquired abnormality ofthe organic or psychic consti- 

tution, and, of éxternal physical and- social circumstances, which 

roncur in a giyen -time and place in determining the action ofa / 
` givén man" (f). -There are, theh;three factors or determinants, -as 

"we should call, them, of every crime, -viz.,. the’ physical factor, the- 

biological factor.and the social factor,.and in.every crime, “the 

determining predominance varies ;” thus, according to the author, in © 

` murders committed by lunatics, the paycho-patholggical factor i is most. 

. predominant, while the physical, and social factors, play aless , impor- 

tant Vni while;in.cases of theft ae ‘speaking the social factor 
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“co ds predominant, Bat i in each and every dide of delinquency the three 
The three factors in > factors must concur, Thus; as’ the author observes i in speaking of . 
every case of . . 
criminality. ` pi 
. ters inore of baronietric pressure on the particular day BUE perhaps i 
be. Paes oe have prevented the murder.” 
'- 5 ., Tomy "mind, Ferri is the only 'erirüinologist ‘who has oe 
x a „to arrive at a philosophic basis of criminality. -I shall now examine 
free of Ferri' s doctrine i in the light of the observatioris made, i in the’ begin-^ 
Ferri’s oe NN ing of this section, about the nature of criminality. I haxe ‘pointed ., r 
' AE out that delinquency. depends upon the individual's ' “inability to ` 
j f adapt himself to the society’ in which’ he lives’ by „reason of-his. 
. ' > failure to control ‘and regulate his springs. of action’ in accordance. 
The cause We with the interests and wellbeing of his society. , This: being &0, the, 
individuals M. whole discussion would crystalise into ^a single question, namely, 
regulate his springs ` „what is or what a are the causes of an individual's inability to control 
òf action, — neal c “and regulate his spriags of action in, accordance with the. “demand , 
Al: ^. ofthe society he lives į in? It is necessary, in this connection, . to 
.Ieiterate the view that I have maintained with regard to the freedom 
of human, will. It has been shown that, an ‘individual’s will B ‘do: 
] , ' OF not to “do a. particular ` act is moulded and shaped by various 
"oun Q7. «factors and circumstances. “These, factors and circumstances "will: 
~ =- s haveito. be studied i in each individual Case in.order ‘to, ascertain the 
S s re E . individuals—sons- of insine, alcoholic epileptic or syphilitic parents - 
Persons born with a (g) who are born with. sometimes.a congenitally weak ;or sometimes 
io hada Arp e oF a perverse will—a will that can never be expected? to regulate or 
-— control the springs of fiction: These are what are known: as born- 
. criminals dt does not follow, of course, ' that i in each and every case ' 
De meet UK born-criminal “would turn = into an ‘actual ‘criminal, for, in, a 
y ha congenial’ environment, baçked by other favourable circumstances 
a ‘he may yet live arid die an honest man so far as- ‘the Penal Code 


ED 
p 


|. BOR » : em eT 
` ; TIN From . any. obseryations on | tho. nature of delinquency jt is 
Psychic condition the d 
immediate j apparent that the psychic condition of the individual, at “the parti- 
Serie of. ^. cular moment, | primarily detertnines his criminality. But this ` 
yr d psychic condition, on its part, is conditioned and ! determined by. 
Determinants of i various other factors. To begin with, the psychic condition of an "i 
pP gue (g) With regard to the. influence of “ heredity” the’ best examples are 1 
T "fürpished: ‘by the Juké Family and the Cretein Family. Sce Lombroso's * Crime- | 
Diens Its Causes and Remedies. PP: 155, 162-163. Seé alsp an article in ithe Journal ,of 
. gr Criminology, Vol. Il, p. 123,—*. Heredity and Environment where the writer 
E discusses in detail the infludnce of these two-factors on criminality, d 
i PI a a E A 2 We ET 


the cause ofa murder, “ten degrees leas of heat; or-a- 'few milime- a 


, Cause or causes of criminality in ihat „particular - case; There are | 
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individual i is intimately bound up witk the condition of his bodj or' Psychi¢ condition, 


rather the nervous system.’ Withóut entering into & metaphjsical 
discussion of the relation of matter and mind or of the doctrine of, 


$ ~ 


psycho-physical ‘parallelism, it may: "be safely asserted,” asa matter of peiation between the 
common experience, that-the physical condition’ of the’ individual, BERN condition ' 


the psychic 


‘toa ‘great extent, determines his psychic condition : Dr. Bain in his oondition ofan 
‘admiifable little book “ Mind and. Body” piles up illustrations to individual. | , 


‘prove whattis, to my mind, a self-evident-fact (&). A sharp -head-’ 


. ache i or ‘a tooth-ache is sufficient to make one peevish and irritable. 


‘for the whole day ; so many,sins of ommission and commission are’ 
laid at the doors of gout and dyspepsia—the diseases peculiar, one 
may say, to the modern man ; * Cassius with a lean and hungry 
logk ” has always been regarded ' as- dangerous ; an atheistic or a 


7 positivistic, youth changes into a supérstitiously ‘religious old age. 


. abnormality—such as insanity, epilepsy, neurasthenia, neuropathy, , 


In cases like these | we find the undoubted’ effects of neurosis’ upon 
psychosis.” Is it any wonder then’ that, biological ‘or physiological 


defect in the nutrition of nervous System: or"of the inhibital 


. centres— would lead to crime ? Each one of these cases of abnor- 


. mality, we know, leads to what would be popularly called a weaken- 


E good- -natured repartee. 


ing of the will-power of the individual and would thus make him 


unfit to control and regulate. his "springs of * action. An illfed | 


and ill-housed person [27 ‘with: a broken-down. nervous system, is 

much less able to control his actions or to resist a temptation than 
& person- living under happier conditions of existence. ‘A ‘person 
inflamed by the fire of alcohol would be apt to whip oùt-a revolver 
at what under normal conditions, ` he would haw, regarded asa 
The dacoits: are known to dose themselves 


r 


' with alcohol or Bhang before launching out into any desperate act 


"a Navy to-deal out alcoholic drinks to Soldiers ‘and sailors on “the eve ^ 
' . of a;battle, A- man who: shudders at, the sight of blood, would 


of plunder and. murder. 1t is a common practice in the Army and 


develop a most dangerous homicidal mania or even cannibalistic 


. characteristics. while id. an epileptic ft: These are all very common 


instances to show how ‘biological ‘and physiological. pecularities 
influence human actions and thus‘ détermine criminality. But at 
this stage, a question of some difficulty arises, ‘It has been. asked. 


——Ó— a — 
- (A) Abbe de Baets;at a, meeting of ‘criminalists held: at ; Brussels, , pointedly 
, , vobserved “The present tendency of ‘the science of ‘criminal: ‘law demands the 


observation of the facts of dally life.” 
0) With regard to the evil effects of bad housing, sec  Snowden: s Socialism 
and Syadicalism, » p 36. En Pee N TENET MT 
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Why all biological | 
nbnormality.does n 
lead to crime. 
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. as to how i ít is that- E a hundred persons mieia from the P 
" physiological ‘characteristics, fifty act in one particülar manner “and - 
Thus, if we take à hundred pr 
.. insane pérsons or a hundred epileptics, - ;why is it that some of them ~ 


fifty others in quite a different manner, 


become murderers while others commit suicide or live quite "harm-, 


" less lives ? All persons under the influence of alcohol ‘do ‘not act 


in the same Manner—some - -become quarrelous arid cantankerous, 
some become argumentative and others show quite. philosophic or 
poetic mood. , Pérsons, ‘labouring under the influence-of great 


passions such as jealousy or patriotism do,not behave’ in the same: . 
manner. Some like | ‘Othello, would kill the object of their- desire ^ | 


. while otheis would kill themselves at the feet of their adoséd. , , 
This difference : in the mode of ‘action of, individuals similarly 
affected may be explained in either of these two ways. 
be pointed out that although two persons may appear. to. be 
similarly affected, still the inter-molecular organisations. of their 
nervous system, not being .the same, they cannot but act differently. 
“An, act is the response of the individual nervous system to ‘stimuli, 
either internal ` or external, Ever assuming, therefore, that the - 
stimuli in. the; cases of the two individuals are identically the same 


‘still the response (j. c, the act) would. differ according to , the . 


_ difference in the Ogranisations of. the nervous systems. It is å 
"matter of- -common experience that “even in the case of the same in- 


l dividual the same .stimuli at different times, eiokà very different 
responses according to fhe condition -of, the nervous system; Pro- . 
fessor Fetrivatggests that the diversity is‘due to” “something specific » 
i that has riot. yet been: determined, but without which there is. no 


explanation ‘of such diverse results.” I «Submit, however, that the 
' simple explanation lies in the difference in the -intermolécular , con- 
stitution: of: nervous system. of: different individuals (for no two indivi- 
' duals have the same ‘and identical netyous systems) and not in some 
undetermined and specific. biological, factor. "The, second explana- 


_ tion lies in what , Manouvrier, calls, the social conditions in which 


- the different individuals live. ‘It is not. possible to conceive that two. 


individuals, live i in an identically similar social environment and the. - 
' differerice in the environment would make an enormous difference bed By 


‘In the manner in which the individuals would act, Thus, a person 


^ like Othello;-for- instance,—a- Negro- by- birth-and a soldier by pro-.. 


" EE ~ 


féssion---ould adt id ohe ander under - the ` passion of jealousy, , 

while another man—a thinkér or ja poet, for iüstince— would: 

` respónd- to the same stimulus in à diametrically opposite manner, .' 
~ The above however i is a mere Side-issue and I revert now to~ the | 


1 


, Firsts it may ' 
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main Consideration: DIB} the determinants of criminality: Besides EIN 
the-biological factors we.shall have to. notice two othet factors, vis., ; 
4 * . the social and the physical. I have.already had occasion to refer | 
Bes a to social factors as being determinants of crime in connection with À 2 sa 
; omy review of Tarde’s : views. * I bave shown that social factars— 
such as civilisation, density of population, economic condition, ' . 
: ' illiteracy, and religion—condition crime but I have further observed i 
7 that it would be a mistake. to hold, -either with ‘Bonger . that , econo- 
i mic condition is the sole or even he main. determinant. of crime 
e or with Tarde, that ‘crime. is the exclusive. ‘or, even the. principai : 
* effect of social environment. Social conditions, to my mind, do 
not so much cause criminality as give a pasticular shape or form to 
Social Conditions 
it, To take such social factors ag education -or wealth; it cannot ‘give shape or 
be asserted that either of these is an ‘absolute. antidote to crime, ‘form to criminality. 


ast 


ven P 


(p 


because we find that both éducation and -wealth are favourable "to, Education sometimes 
: ^ if not the direct causes of, certain specific forms of crime. The a factor of crime. 
Rowlatt committee after a patient investigation into the causes of 
political crime of Bengal found, that one of the chief causes was 
,the economic discontent amongst the 'educated middle class of the 
a 


. community. In fact, education—the modern system of non-moral 
` -education—by raising false hopes which can never be. fulfilled and 
by putting false values upon things, directly. breeds discontent in 
"ue the mind—and discontent, we know, is the father-of criminality (7). 

There are crimes, again, which are peculiar to- illiterate persons. 
- Thé Same thing may ‘be said of wealth, Civilisation, religion and 
ee other social-factors wW) "Each one of which, under different circum- 
E ‘stances and in case , of different individuals, mag either, lead to 
criminality or check criminality. . But there are some social factors, 
again, such as density- and congestion of population, industrialism, Some social factors 
extreme form “of capitalism, some. specific- trades and profession pee tera 
which seem to furnish a' very congenial atmosphere in which 
criminality thrives. Out of all; ‘thesé apparently conflicting .data, 
however, some general laws .have been MT tQ be. .deduced 
` which „cannot be discussed here. < ; 
ecc od ‘turn next to-the influence of what have been called the physi- Physical factors. 
cal factors of criminality. The physical factors include thé meteoro- 3 
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$2.20) Siz John Woodroffe in, his answer to the questions put by the Calcutta 
University Commission brings out clearly the baneful inflience of the modern ^ 
S System of education upon tho Jadian mind, 


9 (k) Dr. Lombroso has come practically to the same conclusion: See ‘Ctime— 


tts Causes and Remedies. pp. 111 and 132. . 2. — ... ot 
n . í y 
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the geological nature of ‘a ‘particular place and so on. It is possible, 
MR so uto exaggerate the influence of these: physical conditions, as I sub“ 
Pa - mit D. „Lombroso and Ferri have done, as also to belittle their i n : 
; . ffuence, as Tarde and Colajanni have undoubtedly done. tis not? 
E Sas. possible to defy that climate, forinstance, has an ‘undoubted i inc 
l ku fluente upon the temperament—nay, to some extent, the’ character; 

P . * even of an. individual human’ being., "Thus, as Byron pfits it, “The. 
Influence of climatic’ Cold in'clime are cold in ‘blood ? (]) .It' has been observed, that: 


conditions on buman“ the "Arctic tribes arè innocént of war and' human blood. (m) The. 
‘climatic conditions appear to have an influence upon - the human M 


temperament. 


fo temperament which induc&s specific forms of criminality. "Thus, in. 

oe * colder climates, there may .be observed a greater number: of tbefts ` 

to i “Vand offences against property in general ‘than in wariner climatés: 
X s Itis possible, ‘of. course, to. explain ‘this from d social point of view, 
fy 0037 Esas Tarde attempts to do) by pointing out ‘that in cold climates, the’ 

E on ach necessities of life being very much larger than in wariner climates, 
syi x] _ the poor and the needy ate naturally. led ‘to steal. But Tarde ig 
ee `~ silent on the point as to how in warmer climates there is .a greater 
tos ~ number of homicides and violent assaults than in colder climates. 
D . It would be absurd even to suggest that in a warm climate £ a murder. 

= Ora ‘violent assault i is one of the social necessities,” It really seems, 

oa Bey ` to. me to be; xnscientific to try and belittle the effect of a datum, * 
“simply because it happens to militate, against on és favoured. theory. , 


e . logical : d. climatic influences, Ain es seasons. of "s year, > 


H 


s 


- 7 E " But at the same time, I: am not prepared ^ to agree. witli "Professor aye fe 


> ` ` Ferri whén: he says that “Ten. degrees -~ less of heat, or a few wili- . 

b x <>". meters more of barometric pressure on- the particular - day might 

: ‘perhaps have prevented `` ‘the . murder”, (n). . To my. mind, the 

, influence of the physical conditions: upon criminality ' appears to be, 

^ a the. highest, an ‘indirect one. - They undoubtedly have © an 
eo Bus influence on our témperament—(which* is ‘nothing but.a specific |. 

| physical conition . modification of the nervous- -system), and we know that there are . 


ality,’ in- 
E ‘ "i some temperaments which arè favourable to certain specific forms of . - 


nr criminality. Further, the climatic conditions’ by either „offering or -: 


E shntting ‘out some: opportunities, may. either indirectly -help or.- 
Fa ris prevent ‘the commission of ` a. certain crime. But this is a very 
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5577 (m) See a well-written article "Climate aid | Criminality” jowl. ot Chino: 
"S kgs "7 logy"' Vol. Il pease =" 4 D M CC I E 
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may be said to ‘either help ‘or check ‘criminality los! The Em 
tion of this subject, however, i in detail, ‘will have to be réserved for 
a Eie paper. "m nes i 

T conclude, ' therefore,. that, tia Gatisation «of crime is like the 


: cAiusation àf any other natural (x psychic) - phenomenon. There is * 
"no special set of laws governing it. Generally speaking, a a particular , 


crime is caused by one or sometimes more than one. of the condi- 


_ tions „discussed above—nainely, the biological, the sobial and the 


physical, but it, by. no means, follows, | as. Ferri suggests, that in 
every crime “all these three factors must be invariably present (2).. - 


The work of the criminologist, lies in bringing out in details the 


specific effect of each one of these three classes" of determinants in ' 


"order that appropriate remedies may be applied to each particular - 
.Case with’ a‘ view to realise the object of Criminal Law, gis., the 


defence and thè preservation of , Society not only by, means of 


“repression of the criminal but also by an attempt at his reformation 


whenever that is. deemed possible. - On its theoretical. side, Crimi- 
nology i is a science allied to. and in part based upon other sciences, 
such as, Anthropology, Biology, Psychology and Sociology, while on 
its practical side, it suggests Ways and means to combat and check- 


278 


Cusation ot ame 

is like the causation 
of any other natural 
phenomenon. 


Criminology both a 
theoretical and a 
practical science. 


the growing criminality of the world. Like any other Science, its ' 


method is partly inductive and partly deductive Daed upon observ- 
ation and experiment, : ae 
M ae oe " Sirm: Banc, M.A. B-L. i 
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(e) This ig i practically’ the conclusion at which Ferri arrives. 


(9) Although, Verris contention. may.be hnreelgnight. 
*. 
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i b f , . NOTES ON CASES. 


- dutrefols Aiquit— Whin a pòatid ples True test-—Peril of convic 
tion on previous charge. Acquittal of one offence— When involoes 

: _ acquittal of another offence, —— i 
WB was committed for trial on ‘two indictments. He was-tried and 
convicted ` on the first indictment. ' The.Court of Criminal Appeal 


` quashed the’ conviction on the ground that, evidence had been 


‘wrongly, 4 admitted but ordered . the trial of B on the second indict- 
meng A verdict.of acquittal WAS. ; entered , pocording to the usual 


"^ o* procedure.” ^ j : : m 


) 


Method of 
criminology both 
inductive and 


___ ‘deductive, 


1014 


2K. B. 570 


' or 

ro Cr. App. Rep. 

In re William 
Barron. 
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^ Tä the second: ‘trial B pleaded. nitro acquit but his plea was 
overruled on the ground that the order of the Court. of Criminal 
Appeal precluded that plea. B then, pleaded guilty and wassen; 
tenced to 18 months’ hard: labour. «On appeal it was contended that 


* the plea: of autrefois acquit ought to have been, entertained as B Bad 


- been previously indicted on the same facts,” el)09 


The: Court of Criminal Appeal held that the: ‘plea of antrefois 
acquit was - ‘rightly, rejected. -The principle on which the plea: 


' depends is that the liw does not permit a man to be "twice in’ peril. . 


of being convicted of the same offence, To establish such a pléa 


it must: be -shown-"either that the’ defendant had been -previously : 
à acquitted of the same offence or could have, been' convicted ón the . 


first indictment of thé offence with which Be is subsequently charged 
"or that the two. offences are substantially the same. The true test 


of the validity of the plea of autrefois acquit is not so-much whether . 


the facts afe the sime in the both trials as whetlier the acquittal on 


E ` the first indictment necessarily involves an acquittal on the second. 


* An acquittal ou the graver.charge at the first trial did not Tiecessarily 


E ínvolve/an - acquittal of 'B of the minor aiia with meee he was - 


charged at the’ second trial, M : 
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UN ;B.—The above case has been followed by Mookerjee A. Cr J in the Howrah | 


+ Police Constable” S case Renta Rim y. ‘Kingilmperor-3t GL, j. 4760 m Rep) 
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A NEW DEPARTURE IN ras CALCUITA HIGH COURT. 
A precedent unique in “the annal of the Calcutta High Court 


` Was created when it pleased the Honourable the Acting Chief Jus- 
"tice in the exercise of the right solely: vested in him by law (1) to 


~ determine that the Honourable Mr. Jastice Shams- ul-Huda, a Vakil 
Judge, . should preside over the fourth original criminal sessions 
which commenced on thé ind of August last. Although prevented . 
by illness to take charge of the sessions on the 'abovenamed date the 
precedent became an established fact. when Mr, Justice Shams-ul- 
Huda, in virtue of the said appointment, actually presided at the said , 


- sessions on the roth August last, “And, although, as a imatter of fact. 


a Vakil Judge ] has`not, since the-establishment of the. High Court, 
Bat Over Original ctiminal sessions yet it would appear that there was 
nothing in ihe-Act; Létter Patent and Charter which could debar 
him from "'éxercising - -such jurisdictio#. The truth of this assertion 
will be borne out by the following facts :—Firs/, because a Judge of 
the High Court can also be *'a person having been aipleader of a 


` High Court for a period of not less than ten years" The term - 


* pleader " is explained by saying that." it includes everyone who 
has for ten years been allowed t6 pléad in the Indian sense, i.e, 


' to act as W- barrister in’ the High-Court, though not a Barrister or 


a meinber of the Faculty of. Advocates," (2) It'is thus evident that 


^ the rule which provides for the constitution of the High Court 











. (1) The constitution of the Benches is within the sole power and competence . 
of the Chief Jüstice:cf^ 24 and 25 yici., €. 104, 8. 14. The provision runs: to thé % 
following effect : ** The Chief Justice of each High Court shall, from time to time, . 
determine what Judge In each casg shall sit alone, and.what Judges: of the Court, 
whether "with or without the Chief i Justice, shallsconstitute the ‘several Division 
Courts as aforesaid.’ 

(2) (1861), 24 and 25 Vict., c. 10, 85. 2 2and 195. (1911), 1 and 2 Geo. Vy c. 


, 18, 38. p and 3, : a x 
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clearly cdntemplates that a Vakil- Judge has the same rights E 


privileges as a Barrister ot a Civilian Judge.(1) Secondly, because. ` 


- the- farm of oath(2) which the Chief Justice and the other Judges 


. have to Subscribe to, prior to entering upon the 'execütion of the 


* duties of their office does, néither’ manifest nor suggest any distinction ' 
whatsoever in the«office or appointment among the J udges.; Thirdly, 


‘> because 10 sort oration has been put in the, way of-. Judges in, 


administering criminal jurisdiction i iù the original side-of . the High ~ 
- Coutt; , The section whicle contains the. rule “on ‘the point in the . 
„Letters Patent is to the following effect : ** And We do further órdain 
“that the said High Court of. Judicature at Tort Williaa in Bengal 
shall. have ordinary. original oriminal jurisdiction within the local 


. limits of its ordinary original ciyil jurisdiction ; and also in respect of ' 


oe 


-all such persons both within the-limits of the Bengal. Division of the’ . 


Presidency of Fort William, arid, beyond such limits, and not within’ 


the limits", of. the eriminal jurisdiction of any other High Court or l 


. ‘Courts established by competent legislative: authority for India, as the 
“said "High Court of Judicature al Fort William in Bengal, shall have , 
-criminal *jarisdiction over at the date: of the publication of these 
Presenis."(3) ~ “Iti is- «obvious thal the ‘expression’: “ High Court of 
‘ Judicature” - has. been used here.for all the Judges of the Court’ 
taken in their ifdividual as well as collective capacity. Fourthly, 


s, ` because. the fact that all the Judges are Justices of the Peace by. 


_ virtue of their: office: “obviates, all difficulties including the one arising, 
in the atrial. of” European’ "British-bora. „subjects.  Lifthly, because 


-the Letters Patent tat every Judge gets on his appointmérit under 


Se ability, ‘knowledge and judgment. » (24 and 25 Vict., c. .104, 8. 5.) 


_ the Royal Sign Manual.is drawn Up id precisely the same terms for 
each. . Zu 

It also appears that there bios et been: no precedent of the Court 

` of a Vakil Judge ‘sitting singly- im 'the. exercise of ordinary original 

civil jurisdiction and deciding purely original side matters excepting 

once abnormally as- the senior Vacation Judge (4), Another half- 

way "advance was made iu that direction: (if it be, „50 called) when in 








"i. (1861), 24 and 25 Vict., c. 104, ss 2 and 19. 
* (2) The: form of oath runs thus 1. {Toi eon mE olnted Chief Justice (ora ' 


3 Judge)of.the- High Court of Judicature'at Fort William tn Bengal, do. solemaly 


declare that I ,vill faithfully perform the duties af my office to the best of my 
(3) Section 22 of the Letters Patent for the High Court at Calcutta (1869). 


“he acted as s¢hior Judge during the Long Vacation in 1906 ; cf. C, W. N., Vol. X 
P. 281, notes portion. ] . ; A - - 
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-(4) The late Mr. Justice Sirada Charan Mitra ‘created the occasion' when - le 
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1907- during the Chief Justiceship of Sir Lawrence Jenkins a Special, 


` Bench c consisting of Mr. Justice Brett (Civilian Judge presiding) 


and Mr. Justice Mookeijee (Vakil “Judge assisting) was formed to 


' "exercise such jurisdiction for the decision of-a . knotty point of 


-Hin du Law involved in the suit (1) for the .decision of whic) the 


Bench was „specially created. ; But, on an 'examination of the Act, 
Letters Patent and Charter it is. seen that there,is also nothing i in 
them which can preclude a Vakil Judge, when so appointed by the 
Chief Justice, , to exercise jurisdiction over the civil original side as 
well even in- normal times (2) And it is a fact that a Vakil Judge 


. forming a unit -a-~ Division. Court has decided matters on appeal 


coming from the original side. ] 
-It will be interesting to note irf this connection the seis in 


: other High Courts of a Vakil Judge presiding at tbe original 


sessions. In Bombay the , precedent was started by Sir Narayan 
Chandavarkat who, during the Chief. Justiceship of Sir Lawence 


? Jenkins, presided twice (rgot and 1903) over such sessions (3). 


^4 


'Sir „Pramoda: Charan Banerji was the first Vakil Judge in the 


Allahabad High Court to create the precedent šo far back as - 


$ 1898 during the brief tenure of office of Sir Louis Kershaw as 
Chief Justice. ^ Mr. Justice Banerji exercised. the same  juris- 


diction again in-1901 when Sit'John Stanley was the Chief Justice 
(4). At Madras Sir Subrahmania- Ayyar” was the first Vakil Judge 


' to preside over the Original Criminal Sessions and was followed in | 


X 


H 


quick sifccession- on „the said Sessions by Sir Sankaran Nair, Mr. 
Justice Sundara Aiyar, Mr. Justice padasiya. tine and Mx. Justice 
'Kumaraswami Sastri—all Vakil Judges (s. i 7 
Thus it seems- that in exercising his, supreme discretion Sir 
Asutosh Mookerjee has not only tried to remove a long- standing ' 
anomaly and to efface an unreal distinction. so long impliedly kept 








a) “Original ‘sult No. -G15 of 1904 on the Original side of the High Court ; cf. 


- Purna Chandra Bysack v. Gopal Lall Sett, C. L. J», yo. vil pp. 369—435) 


(2) 24 and 25 Vict., C. 104, 8. 11. 
` (3) This information has been kindly suppliod to me by the Joint Honoráry 
Secretary, Pleaders’ Association of Western India, Bombay. 

, UD L have ‘come into possession of the above information through the kind 
coúrtesy of my much-respected friend Mr. Satya’ Chandra: ‘Mukerji sof the - 
Allahabad High Court Bar. `“ 

(5) Sir Muthusami Ayyar who was PM a Vakil nof. a Barrister even prc» 


. ceded Sir Subrahmania Ayyar in that ‘distinction. . 


The Honorary Joint-Secretary, Vakils’ Association, High Court, Madras dui 
very kindly placed all the above information at my disposal, 


ps } 
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up'in this is High Couit. but also ias sought to give practical cffeit to- a 


` thé spirit and-purpose of the Legislature by which'fitness is the only 
test of eligibility to'a high. office (1) and eqaality between Europeans 


and Indians the universal, desideratum. (2), Great credit is, thereforé, : 
due to, the Acting Chief Justice for the bold and noyel step. Orne ` 
Chief Justice, of. the Court, Sir Barnes Peacock, for the fault of ‘an. 


“individual Civilian Jádge disquilified the^whole lot from ‘presiding 
~ atthe original sessions while ‘another, - Sir Richard Gatth, , was 


` pleased to relnove- that disability, but, it was really:a matter of deép ` 


regret, that hitherto no.Chief Justice had ever-caréd to exercise the“. - 


`- discietionary-right. solely- and only -vested in. him. by' statute in 


favour of a brother Vakil | Judge, hich: His Lordship Mr. Justice. 


Mookerjee ] has been" pleased to- do,. ;when the opportunity lias bre- 


sentem. itself to hii in his capacity- as dé Chief Justice. * 
is (Quer NoD S Pe '- Praphuilla Chandra Ghosh. 
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eum QX Ct. parspraph 106 of the Dispatch (No. 44r dated the 10th. Decenbir, : 


~ 1834) accompanying the Government of "India Act of 1833. ^"|.. .. 
(2) Queen Victoria's Proclamation of 1858 ; Queen Victoria's Letter: to the. 
- ^«.Earl.of Derby; dated 15th. August, 1858: Klng opui db V's ie to his sub» 
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REVIEWS. . 


_ The All India Céiminal Court- Manual Vols. I and D. 
1919-1920, The Law Printing House, Madras.—The profession 
will cordially welcome this issue of an All India Criminal Court 
Mangal which has been prepared on the same lines as the now 
familiar, the All India Civil Court Manual. The work is divided - 
into two volumes somewhat unequal in size. The first volume con- 
tains what are called the. minor acts, the second volume contains 
what are called the.major acts, vis. the Penal Code, the Criminal 
Procedure, Code and the Evidence Act to which is added at the end, 
the Acts of 1920." .The atyle i is similar to that adopted in the case. 


* of the Civil Court Manual, The text of each act accurately epro- 
* duced from the official edition is introdüced*with a historical memoir 


and it is: -arinotated by brief referencés to the relevant judicial decisions’ 

on thé various sections, There is a consolidated subject index at thé ` 
end of thé’ second: volume which covers nearly roo pages. Tha 
work i is indiépensable to the practitioner and judicial officer who 

are frequently called upon to deal with questions of criminal law in ' 

our Coutts, The work is ‘produced in the best stylo of the Law" 

Printing House, though we find in the cave of the second volunie 

that the scarcity of paper has made its effect somewhat visible. 


The Law of Costs by Somanath Sastri and Ramanatha Iyer, , 
Lawyers Companion Series, Law Printing House Madras, 1918 

L— This i$ à comprehensive treatise on the. law of costs in: 
British India, the first of its kind ever attempted in this country... 
English lawyers are fauiiliar with a number of comprehensive treatises 
on the sübject. For the first time Indian ' lawyers wil] be placed in. 
the same position of advantage. It is usual to ‘maintain that coats 
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are in the discretion of the court and this may induce the belief that 
no treatise can really be required on the subject. The discretion 
however is judicial and not arbitrary and the decisions of successive 
generations of judges have formulated a number of rules which can- 


not be sgfely ignored. These have been stated in a crystallised form ` 


and illustrated: by the authors by reference to judicial decisions, Indian, 
Englisli: and ‘American. "The work covéra nearly + “900° pages. and the 
exhaustive index attached. toit enables one to form some idea of the 


.variety-of the questions discussed. The. book wlll be indispensable. 


to all practitioners and deserves high. praise, for; its style which, makes, 


» 


if readable by students. ^^ ~~ > ( P 

--The Prinétples” of the Law of Crimes by Syed Shámsul 
Huda, Tagore Law Lectures, 1 1902, Butterworth & Co, Calcutta—— 
This admirably printed volume’ reproduces the substance of the 
Lectures i in Criminal Law delivered by the learned author.as Tagpre 
Professor in the University of Calcutta. dt forms a ‘striking’ cone 
trast: ‘to some of ‘the other volumes i in the | same séries which have been 
prepared’ chiefiy; if not ‘entirely,’ from the standpoint of ithe needs 9t 
the practitiofier. - The work now before: "us ig on the othér hand 4 a 
real: student's book, ‘where serious effort is "made ! to 'expound the. 
first principles of Criminal Law and to illustrate their application! 
by well chosen examples. The’ style is clear. ‘and concise and the’ 
the book may be- ‘confidently ‘recommended to ‘all serious "étidebté 
of law "The ;yolume ‘has beem printed by “Messrs. ` ‘Lal’ Cid" & 
Sons and-its get up is creditable to all concerned. i 


The Law of Pre-omptlonaby A. M. Abbasi, ‘second Sitio; 
Kazi & Co., Gorrackpur, 1920. Price Rs. 5, — This isa second 
edition of the work first putftished in 1899 Which was inüch, ‘appre 
-ciated by lawyers throughout India às it was brought “cit à at a. time’ 
„when there was no. other -work on the subject. ~ In the present” edi 
tioni the arabic texts Have bec omitted. Wei are not sure that this 
will not be. regretted | by. lawyers , who. aré able to read the original 
texts: which i it is mot always easy to. pick - “out from thé printed‘ edie’ 


tions. The judgments of the. leading’ cakes ‘have been ‘abiidged. This. ] 


is a distinct improvement, The cases have been cóllected from all’ 
the reports official and noh-official and have been brought up to date. 
The work deals with the entire subject, customary, contractual and? 


Islamic." We haye nó doubt that the book in its new garb: will have - > 


a.renewed léase of life; . ~ 


^ The Usurious Loans Act, pe^ by Cecil Walsh, Pioneer "mae 
Allahabad 1920; and: es U s of the" “Usurious~ 
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Loans Act. 1918 by.Hon'ble Mr, Justice, Walsh has: -deservedly reachs 
ed a second edition ín thé. course of. fittle more than a year. . 'The 
book is extremely | well-written and, the „statements of law, are accurs 
ately and concisely expressed. , “The, book i is in no-sense a digest And. 
the annotations are very readable... 


: Up to date- ready reference by Basanta Eimer: ‘Pal, Nara’ 
yanganj, 1919 The author who isa pleader at^ Narayangatig 
has, ‘taken great pains over this volume. It is in the nature of a di- 





gest for the; „busy lawyer, All kinds of detached points which usually 


arise in- practice- are -annotated by reference to decisions new and 
qd. ' There is a general index of topics in the beginning-of the book. 
We take at random one item ' ' Brahmos! and-turn to the page refetr- 
ed: ‘where: we find. this statement that a Sikh or a. Hindu by bécoming 

a ‘Brahmo does . not- necessarily cease to belong to the community 
in which he. “wag “born, This-is merely -by way of.sample. Thefe 
is so much information contained in this volume of nearly soo pages 
which can be. purchased for Rs. 4. only.that we havc no doubt it will 
prove | useful to: ‘the Tawyer who may "happen, to possess it. 


' Legal Handbook for Debenture. Holders. by P.F. Rook 
M. Ay “Effingham: Wilson. London;, 1920.7 ^ This -volume is ins 
tended lor: laymen who may have to_ deal with Debentures and De4. 
bentures stocks., With. the increpse: . in number. of such persons. 
the- yolume, should have. a large. circulation, . Intelligent: readers 
who; ‘Faye. „mastered its contents, may avoid: fitfalls’but .it is not -safe 
to rely upon amateurish knowledge, in such matters. '"The.proposi- 
tjons. of law are invariably. supported - by: TeferÉnee to, judicial deci- 


siops. "This will make. the book useful to, busy LU who m 
find the cases selected really helpful. + . 
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Digest of Hindu Law by West and Buhler, d edition, edited 
by Abdul Majid LL. D. Sweet and Maxwell, London, 1919———^ 
The famous digest of Hindu Law by West and Buhler was produced 
under circumstances of advantage notlikely to recur in the prepara- 
tion of lawbooks in this country, The combination of the judicial ex- 
perience of Sir Raymond West and the profound Sanskrit learning of 
Professor Buhler was a happy. accident, "The third edition of this 
epoch, making. treatise hag:been oùt.of'priùt for ‘many’ years ‘and 
copies:haye been obtainable only at fancy prices.” . The nów edition’ 
appears,to,have been. undertaken by Sir.’ Raymond West ‘himself. 
and jt: has.-been brought to -a: completion : by-:Di.- Majid.-- “Due: 
notice has been taken of the judicial decisions. which have" accumu" 
lated during the 35 years which „have, elapsed since the last edition 
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was published. Soine of ‘thése decisions, notably séveral of pe 


prokouhced by the : Judicial Cottinti limites hà revoliiticaised thé pre- 
existing law oh many a tòpic ej. the “powers of © ihe karia, 
right, ‘of ‘Yeversioners, thé naturé’ of impartible zemindary, 
the theory of baùdhus, the theotj òf “adoption, the natiire 
of-Stridhán, andi the. theory - Of adtecedent debts; “It ‘would 
be idle: to expect that; any éditor howevér learned and 
conscientious he might be,-hé would o fécast the work 
asto. make the treatises assume’ the form it’ would: have taken if 
West and Bubler were composing it for thé first” time at’ the pre: 
sent moment. - If tis could ba reallj accomplished ít would be aii 
ideal performance. Dr. Majid has dóne the next best thing which 
was practicable, He has substantially - preserved the "original tekt 
which carries the weight of the authority: of West’ and Publer -ind 
bas also giyen effect to the stibsequent decisions, olli íi ai fhè ds 
they: support or modify the original texts. 

> Thé Civil Court: Manual—by’ P. Ramanatha yet, BL. and P. 


a.* 


Baghira Iyer’ B. L. Imperial “Acta, Vol. 1, Modea „Printing Works 


feelin earliest of which if dated 1839 aid thé latest: 1915. “The 
Acts have been arranged. in alphabetical order: actordilig tb'íis name, 
In the case of each act besides historical Hote thére is 'àn:iritroduc: 
tion which gives valuable information as: to‘ the‘ course ~ of’ legisla 
tion on. the partictlar subject: Thé contéüts dre also ‘tabulated - in 
the beginning of each Act. , Thé sectionis ‘are’ annotated By bri brief 
réfeiencés to, judiciaf decisions; The work so fat ds We lave belii 
able :tó test jt hasbeen carefully done ánd i in it completed form 

will be vey useful to the Profession. -° 
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es “cia sii jui. - 
p We: welcome Hon'ble: Mr, Justice Hey. Pekisc who hai taka’ 
his seat on-the: bench on the 16th November 1930 as an Additional’ 
Judge of the; Calcutta- High: Court. His: Lordship was' át thé bir" 
fog sometime : and! his - elevation to the bench- will bi rected witht” 
me os EM i 
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TAZ REFORM OF OUR LEGAL SYSTEM. 


The last five years have witnessed many new and strange 
forces acting and reacting in our midst. A ‘new floodtide 
of knowledge and experience has assailed every department of 
human life and a new horizon discovered by common agony 
and sacrifice has opened before us. A new synthesis is 
called for between: the needs of the individual and the needs 
of the society, Everything old i is being supplanted by something 
new. Change and reform are now everywhere the loud and 
insistent cries. In the light of-our novel experience we per- 
ceive many defects and  anachronisms in our institutions. 
_Our legal system is one of such institutions that amply manifests 
“thick encrustations and numerous overgrowths, Administration of 
justice on the same old and beaten lines has made the system quite 
‘effete and out-of- date. ; 

' For instance it is obvious that there have been*of late too much 
piecemeal disposition of disputes, too many trials and retrials, too 
many remands.and reviews, too much hasty diapdsals dnd striking 
off, too many. technicalities, _ too little sympathy “between civil and 
criminal proceedings, ‘too great a ‘digprdpottion ‘between civil ‘and 
criminal remedies, too. little substance aud too small a "power of ‘the 
Court for guidance of the Jury. "Cases have Gften'been'fhrown out 
where a.slight change in venue or procedure would ‘have ‘amply 
met the, situation or.cured the irregularity. 


Many,a palpable defect..has also unconsciously ‘crept ‘into the 
.procedure. N to igalite as to détdils ‘are maile where 


ithe, matter should better be left to. the discretion or ‘rules of Court. 
-Often the-rules of practice are treated as giving. procedural rights’ to 
parties having their substantive rights unaffected: In fact evarything 


has been sought to be cut down to & routing. 
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It is also-2 common occurrence that the same question has been 
dealt with differently by different members of the same High Court 
and not infrequently different High Courts have viewed the same 
subject from different standpoints, This state of things has produced 
uncertainty and .disappointment among practitioners, occasioned ' 

“dou bts-in litigants, created. many quibbles, and quiddities, caused 
dismay among students and rendered the grown of legal literature 
-* hopelessly large and- unmanageable. ^^^ - - n gd 
It is apprehended that such a system as-we possess at the Deni 
, monent cannot continue long unless it is made to conform to the 
needs and ideas of the changed times, So in order to bring it toa 
condition: in which it -will conduce. to the .prosperity and ad- 
. vancement of the, society as at present constituted the following 
, suggestions, although not + the cure for all the ills, promise to be 
. helpful : — 
= I. Officers who are ‘to. be employed to dispense law and 
administer justice must. be either passed ‘or properly ` trained 
„lawyers. , With this end in view members, for both executive . and 
judicial services, are to be recruited from the ranks of qualified 
; lawyets, or, are ‘to be. given such a training, as wil ‘amply | 
‘befit them for their future duties. The fulfilment of this Condition 
will endow ‘them with a sense of. discretion and responsibility for 
the life aud liberty ‘of others and also with a proper sense of the 
. - value ‘of. their- “property, | in both of which necessary, ‘qualifications 
„the majority of. the present officers are unfortunately’ found ' want- 
ing at the ‘outset of their career. Besides ‘all süch officers should 
,be made to. Acquire. sufficient proficiency in, the  Verüaculárs 
‘and usages and customs of the people aud ate to attend the | 
‘proceedings, of thé Highest Tribunal of the Į province: ‘for atrast six 
months prior to their posting. ~ This course will "müke then urider 
stand the people better ‘and give them a broad, sober and” ‘intelligent 
insight into matters ‘that they will have to deal “with later” on “m` life, 
; H. "judicial a and administrative systems ate to be amalgamated 
and all distinctions removed. ' Members: of one ~ brinch are’ to be 
transferred to the other freely i in thé first few years of ‘their service 
,a8 is-done in. the case of. the members of thé, "Civil: Service. This 
arrangement will “make the Officers” tegard "both" ‘branches: of the 
service with equal importance and also equip them for more efficient 
, discharge. of duties of both and will further bring. about concord 
-and harmony between both s 80 eqrnestly sought for -at- the present 
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IIl The whole judicial power of the State should -be vested 
in one Judicial Organisation of which all courts should only be 
branches, departments or divisions making one person at the top 
responsible for all matters of vital importance, relegating in tess 
details plenary powers to subordinate authorities always safeguard- 


; ing the strict independence of the fountain source. 


IV The Courts should have the powers to enact rules of pro- 
cedurei n preference to the Legislature relying upon the acts ides- 
cribing the details of practice. 


^V. A greater amount of reflection and TONES are to 
be employed in the drafting and preparation of Acts and Statutes, 
and they should be improved both. in technique and substance, 
The profession should render active assistance to the Legislative 
Department by noting upon the Objects and Reasons and timely 
sending in their criticisms and observations. 


. V1 Jury trial should be confined to hurt, assault, trespass, 
malicious prosecution, libel, defamation and breach of promise cases. 
The graver offences respecting life and property that now come 
under its jurisdiction are to be withdrawn, as instances are rife of 
abuses under the present system due to fear, scruple, caprice, bias, 
race antagonism and ignorance of language. in the case of the 
* majority of j jurors. The British people have already begun to feel 
the evil consequences of that system in civil cases, and to some 
extent in criminal cases as well. Under the system bare legal 
justice bas unquestionably subordinated natfral and equitable 


justice. 7 


VIL. The process of legislation | should be more free and elastic 
so as tó cover all new problems and situations that arise in our ever- 
expandiog social, industrial and municipal lives. The cleverest 
. and most successful members of the profession should be more 
largely identified with the law courses and studies in the university 
than heretofore.. ; I 

VIII, The Bar should be given a Sanati voice in the selec- 
tion of judges of the High and Chief Courts. - This will evoke on the 
one hand healthy emulation among members of the profession and 


‘secure selection of better judges and enable on the other hand both 


tthe Bench and the Bar to respect each other. and maintain amity 
, aad accord between themselves. z 


“IX, Experts and specialists astr baai tory special 


class of cases that require ueatment of their special skill, ability 


tes 
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aud knosled£e. This measure will 'risüre ney and sensible 
‘disposal of that variety of suits, 


: st ‘Phe Criminal, Code “and edd should “Be thotoughly 
revised and recast ‘according, to fhodern notions of justice, humanity 
and social utility. 

X. Commercial Law is to ‘be testored to its formar implicit, 
‘anid set apart from Common Law Jütisdiction, Administration of 
‘Gommeicial Law should ` ‘be made Over to ‘trained and éxperiehced 
commercial man as judges. Less time and‘costs ‘should involve the 
‘disposal of commercial suits which are daily growing more and 
moré with the advancement-of commerce and industries. - 


Xir _Means should be devised to informalise and chéapen the 
dispensation of justice Both civil and crimiríal “Indigent and 
ignorant people are to be provided With legal ‘advice ‘and assistance 
by the State freely or at inexpensive and reasónable costs. 

“XIU. ‘The invidious distinction ‘and colour prejudice that 
have hitherto been maintained and have Préjudiced the adminis- 
tration of justice in the trial of European British-born "pubjects 
should be removed altogether and all accused persons, irrespective 
of créed and colour, should be made, for the sake of bare and terat 
justice and fairness, ‘amenable to trial by all courts, 


. XIV "The diffarent divisions of Legal Practitioners should ^ ‘be 
discontioued. The unreal distiüctions hitherto ‘kept between 
Barristers and, Vakjls sbould ‘also be ‘swept away and’ that there 
should be only one class. Barristers are to bè admitted as Vakils 
as they were done fn the days of the Sudder Courts. If this 
recommefdation i is carried into effect the hopeless congestion in 
the profession will go ; mofussil practitioners will feel that that they 
belong to an honourable ‘proféssion ‘and å common body; and mofu- 
sail courts will then have tle assistance ‘of the same ‘grade of 
practitioners asthe High Court. It is" worthy of notethat both 
England and America have got only one class of practising lawyers, 
^, Iti is piper, therefore, ‘that all lawmakers, lawyers'dnd adniinis- 
‘trators ‘of law and ‘justice, ‘who wish well of ilie-country should put 
‘their heads together ànd'give' ihe ‘subjéct their most careful and 
anxious ^ "considerátion iù ofder to^ rendvate the' 3ystem to save the 
situation: betimes. ` “Ample sacrifices have'to be made inasmuch as 
several vested interests will have to be fotegone. But arated S 


is ‘always to bé forearmed. IUE um - - 
s i Praphulla Chandra Ghosh... 


apu p rinse dun inbià LAW: CONTERENGE. din 
. FIRST ALL-INDIA LAW CONFERENCE. 


On the 28th October last I bad addressed a circular letter to all 
- members of my profession inviting an expression. of their opinion on 
the sudject of holding an All India Law Conference, during'the 
congress week at Nagpur. B had set out a number of, subjects for 
e discussion. As the time at my disposal was very , short I had fixed 
time up to the xsth instant for replies, after which' I. promised to 
summarize. them and 'to convene its first meeting. if I found, a, body 
‘of public opinion favouring the conference. 

L.have up to date received twenty replies from all parts of 
India, and all of them ‘strongly favqur. the inauguration, of an annual 
lawyers’ conference upon the lines indicated by me. Many of them 
lament that such .a conference had never been thought of before, 
and one correspondent has éven proiiiséd to read a paper. En- 
couraged by such general consensus of’ opinions I bégto convene 
the first inéeting of the conference at Nagpur on. Sunday the. 2th 
December next at 3 P. M. OE Tx e 

- Members joining the conference will kindly inform me of the 
date and hour of their arrival here, and whether they want me to 
make any special arrangement for their accomodation, Nagpur is 

- only moderately cold about Christmas, and up country friends need 
not bring many warm clothes The Reception Committee of the 
Congress are putting up a temporary congress town for the accomo- 
dation of its delegates, but those accustomed to the European way 
of living will require more comfortable lodgéng, and I shall try to 
accomodate a limited few if I receive timely intimation. Members in 
the several Provinces will now please proceed to form provisional 
, committees which the conference will constitute Provincial Commit- 
` tees'Of' the Indian Bar. A Provisional Secretary should also ba 
appointed through whom all communications to me might be made. 

The Provisional programme I propose is as follows :— 

. All papers on any of the following or cognate subjects and all 
suggestions on any legal subject of reform should reach me before 
December 15. 

26th Dialis 1920, 


-3 P. "M.—Teà and Garden party to members. 4 P. M. to 
- 7 P. M.—Conference on the following (amongst. other) subjects as 
PRO intimated, namely i— 
: (x) The creation of a tribunal of ultimate appeal.in India, 
( 2). The reform of High Courts, 


M 


dan 2. -HR CALCUTTA LAW JOURNAL. ‘11 
(3) The formation of a, Council of legal education for India. 
(4) The formation of an Indian Law Association. | 

(4) The settlement of rules of professional etiquette. 

66, ) The ‘codification of Hindu and Mahomedan laws. 


Br j. zA- standing law Gomithittee’ tò Secure: "uniformity: inthe do- 
: : cisions of the various Courts and'to ‘draw: the attention 
d Government to the defects i in the existing Ae and" 


ear! 


their improvement generally.” aie, 


€ 8) The training and’ classification ‘of legal: practitioner i in j the 
` ` country. NSI - E 
"ep 8 Maiütetiace ofa law Journal: fot ‘thie’ ‘discussion of all legal ` 
Er ' questions of: general® importance or r AREeHBE the ree 
sion. ^ - ^ i - "ue - 
` SE: Ez AM. An Ai ii todia Bar Diner.” ae 
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THE NEW ‘APPELLATE ‘SIDE’ RULES OF THE HIGH : 
SMS COURT: MES > 


t 


' The Vakils’ aa ofthe Calcutta -High Court.has sent up 

x strong representation to the-Hor'ble the Chief Justice and Judges 
"against. the’ ‘new’ Appellate’ Side’ Rules which were: brought into 
Operation on and from the date of -ths-ré-opening of :the High’ Court 
"after the Long Vacation. It is understood that their- Lordships have 

` directed thàt pending consideration: Of the teprésentation,. no cases 

7 shall be put up on the peremptory" "Board-for.fihal disposal for non- 
compliance - with the' new’ rulés/and-they heave- further’ intimated 
"their willingness ' to consider any further:representation:the Vakils 
may desire to-máke in the matter’ "They -hava also directed that 

` > one of thé rules which caused the greatest irritation among Vakils, 
` namely, the one prohibiting-the taking of-pen or ink into the inspec- 
tion room, Shall not be enforced in the -casesof Vakils.entering the 

7 inspection. room for: the’ inspection:of: records. The Vakils had 
/Atisked” for an . immediate’ suspension -of the. new rules, but though 
‘this request. has- not,-been -complied -with, we have reasons to 

- Beileve. that the - orders ;dlready passed by the Chief Justice and 
'--Judges have had a re-assuring: effect,on „the. profession ; 3. and in the 

! interests of all concerned,-we, may. be permitted. to express the hope 
.that in passing their final orders their Lordships will maintain the 
„same “sympathetic:‘attitude.. We trust also that ‘whatever be the 

: final- form -in.which the -rules emerge, it wil be impressed upon 
‘those who will. be responsible for their -daily working, that a harsh 

+4 'rulezshouldznot be rendered harsher - by. the way in which it is ad- 
ji ministered, .This is. not an illusory danger, and should be carefully 
> &voided; - 
Poise -pukio abai against the new, rules are both realand sub- 
At SHARN cano: for cia bs disputed. What d to the” poig- 
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' naney of the situation ia the way the rules were passed, without any”! 
‘Opportunity being given'to the Vakils to make their representations, . 
,;They Had asked for such an opportunity, but wera told in reply 3 
that Tno useful- purpose.will bë served 2” by ‘consulting them. In. 
; the light of events: ‘which, ‘have actually happened, ‘any comments: 
-ag to how- fär. such’a view is justified becpme- superfluous. We sare 
5 thoroughly i in agreement with the ‘view expressed. in the- Vakils* Te- 
~ Predentation iñ- Which: they maintain " ‘that they: are entitled : to the - 7 


x ‘fullest confidence. of the Judges i in all matters affecting . the adminis 


- tration of justice on the Appellate Side of. .the*High. Court, and that : 


no important. changes in ‘practice or procedure’ should be made 
* without reference to the Association." ? ‘There are no doubt instances. 

where changes were made in thé. rules without such reference. For... 
poem when for the. first time the Registrar came to. be-vested ` 


“with quasi-judicial powers (in August 1916), it does not appear that oe 


the Vakils" Association was previously consulted, and yet it will not 
_ be deniéd that the change" -then introduced : -was of a fundamental 
scharacter , and: open to legitimate - comment" on,more grounds than. 
one. But such instances, we ^vénture to think, if.at all, justifiable, 
should form rare exceptions t&.tlie general . rule,- recognising the. 
` right of the profession to be- heard inmall matters in which h they, or 
`- the, litigant public whom they: represent, are interested. .. - 


E In the preface to the New Edition of the Riles, the justification p^ 


which is put forward for the '* extensiv3 révision of the Appellate H 


"Side Rules" is that it*has been necessitated by “the adoption of the 


' method recently suggested by the Privy Council as regards the sys- ii 


ten "of preparation of the. records in- Civil "Appeals," What that. ` 


* method" is, or "where. it kas been suggested, whether- in the : 


“judgments of. the Privy Council or in any special. Order. in Couscil;— 
is not stated. ` The Suggestion no doubt: is that. in Tegard to most - 
-of the changes which have been made in the rules, the High Court . 


_, found its hands forced by the’ directions: of their ‘Lordships of the ees 


~ Judicial Committée.:- In order that criticiám of the new rules mav 
_hot be: misdirected; it is necessary to'khow , precisely in „respect ot 
what matters, and to what ‘extent, the Privy Council's orders apply ; 
for it is "obvious : from. the “nature - of things” that. in thé new 
` Appellate Sidé Rules there ‘is ‘much ‘for which the Privy’ Council 
capnot be ‘made. even remotely responsible. It maybe asked, 


, 


efor instance, if- the Privy, Council intended their directions to apply è- 


^ tb all kinds’ of appeals, - First. or ‘Second, and: that, ‘irrespective of . 


their nature and salus. Itig penile to enquire, again, wheter 
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ie Privy-Council desired. that. all. papar-books , should be prapared 
' jn the offices of the Court, and that on no account and under no 
. .conditions could | paper-books | be any longer be ‘allowed to: he pre- 
, pared in the offices of Vakili?” „So fär as we are, able to judge, no 
» “case has béen made. out for taking. away from Vakils the right of 
i . Preparing paper- "books i in their offices,—even * in cases valued at less 
. than Rupees, ten thousand, which are. ordinarily not likely to go 
up fo the Privy, Council. The right course, in our judgment, would 
` have been to allow. the Vakils to prepare papér-books in all casesy— 
75 the Court: exercising such control as it deemed . necessary to ensure 
7 efficient and prompt execution of the work. "The fact should not 
be forgotten that even in the _officds c of the Court. the work of pre- 
paration-of paper-books. will have to- be. entrusted to, Vakils : : why, 
then, can they not be entrusted ` with fhe same work outside the 
. Offices of the. Court,. provided .that the. Court does not relax the 
zs necessary Supervision over the work. ? We think it was not a right 
. move to have abolished the System of having sword examiners to 
` revise the. translations done by Nakils. outside the Court. The new 
` procedure- now introduced. of having | every paper-book prepared in 
the offices of the Court. will not only. deprive many Vakils of a 
B suitable occupation, specially i in the early days. of. their „struggle 
dn the "profession, but will „also: tell .bardly on the litigants, particu- 
Jery, when we bear in mind the piohibitive scale of fees and costs 
+ which has been enforced uridef.the new rules. “We must not forget, 
, again, that while these fates have begn made’ no exorbitantly high, 
^ » ~the time for depositing | the amounts in Couit has been considerably 
"reduced. The new rules require that ewery paper-book, unless 
> the Registrar otherwise directs, shall be printed in the: Government 
' Press. We fail. to understand why ‘litigants must be thus compelled . 
to pay for the luxury of ‘printing ` in the Government Press, when 
^. the work may beas efficiently done elsewhere at much cheaper 
rates. The charges for paper-books in second appeals also have 
. been increased out of all propgitión | to the scale hitherto prevailing. 
“Even in second appepls below: Ré go in value, in which no charge 
A ~ -used to be made formerly, a tax of Rs. rz has now been imposed 
= to- meet’ the cost of .translating the pleadings and preparing 
. typewritten paper-books, -Altogether, the new rules have intro- 
- duced a tariff of costs, . which ‘is ‘calculated éffectually to shut the 
> - dogra of justice to all but thé few well-to-do persons who can afford 
ae „tà indulge in litigation as a Tüxury. 7 
c We do''not- propose to examine all the numerous innovations 
on fibich havé been introduced i in the ele: Side rules Suffice 
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vit to. Bay. that, besides those which, by unnecessarily adding tothe 3 
ta existing Teeline their prepariition ‘ott of, ‘Court, have m ^ 
addet fo othe “heavy. birden) which Already weighs on thé poor r 
 itfgünt hin “this. &ountrj,- there - áre "humberless ° ules: ave 
“now, fort the | first ‘ime, the ‘only effect of which, is to. creaté need- 
(des annoyance: "and ‘Irritation’ to: "thóse “who have had to, “deal, A 
with, the Court ‘aad its “offices” in: the, , Course of their business.. "d 
‘In ‘the “matter t obtaining information, which ‘could be préviously |“. 1 
"obtained" in a -moment ` “by a! ‘personal enquiry; the ‘Court Office bas | 
- : “now, ‘been ‘turned: intó a gt circürilocutiot" office,” and - fred- tapigm" 
iny arts j glory is) writ evèrywhere A" systeti- hag also been introduced ; 
ES “requiring e every “Vakil to get his’ clérk registered; ona solemn. decla- 
f "Tation ‘that ahe- ‘Clerk’ is- a fit. ánd próper person to-be appointed i as 
; "güch. and. vill bé bona’ fide ‘eniployed ‘i in’ his legal -business, aid “it 
l T "will: not. be postible for one: Vakil to get any work done by the clerk 
“of. another Vikil. unless the ‘latter is also! registered as his clerk ! 
^. Contrary to Jie piactice | hitherto: ‘prevailing, again, Vakils ‘will “now . 
iae. to attend or ‘Bench Glerks” to sign decrees in- response "to | 
V^ ; notices which will: Pe püt, up on the Notice’ Boaid | "And'so--on?and, 
~~" 80 on. One- really ‘wonders’ if. ;any apprehension was- felt “that © fhe! 
; High Court could; notigét along: without ;thesé- „novel Secrétafiat 
"methods J n = Ou ~ : "br 
Y We need not: ‘say fore. We once e again express the hope that 
7 the’ Chief J isstice and’ Judges may be pleased 16 consider the whole. | 
situation Carefülly, and deal- with’ it! in at truly sympathetic spirit, 
ES E erudi that‘ihe Court’ exists s for the-public and hot thes ‘public 
"Tor the ‘Court, < DRM Ass PUN Dj -, 
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Ate desire to: point. out ‘that "the: ‘attorney: referred: to im: ithe 

&  Judgibent of ‘the? above case 18- bot- Mrz Lh. „G. Banerjee. "who was 
ae attorney for the. ‘Advocate iniule nisi. “The | attorney mentioned i in. 
„i> th Sudgrhent- is.the-attorney for. "Mrs We Re Chill ; in the. f pase: 
: JW. R. Chill v; Dr. C. Banker and another, Suit, No. 734 of. 1913" 
s rind ‘his’ patrie ‘has snot tein, mentioned‘ ‘in 3 the jndgment . £ : 
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